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The Supreme Court, until the third Tuesday in April, 
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On page 279, read ** Ballinger, Jack & Mott, for defendant in error.” 


instead of ** plaintiff in error.” 
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SUPREME COURT OF TEXAS. 


GALVESTON SESSION, 1876. 


Zack BERRYMAN V. THE STATE. 


CATTLE—INDICTMENT.—An indictment for theft of ‘ta bull yearling ”’ 
is sufficient under the statute for theft of cattle. 


Apprat from Bastrop. Tried below before the Hon. J. P. 
Richardson. 


a... C. Stafford, for appellant. 
Gi org Clark. Attorney Gen ral, for the State. 


Reeves, Associate Justice.—In this case the appellant 
moved the court to arrest the judgment on the following 
ground: 

Beeause the indictment on which the defendant was tried 
is defective in this: said indictment does not describe the 
property therein alleged to be stolen as coming within the 
meaning of the term “cattle” as used in the statute. 

The indictment charges the defendant with stealing a 
dun-colored bull yearling, of the value of five dollars, the 
property of Pat Thomas. 

The statute under which the defendant was indicted pro- 
vides that if any person shall steal any cattle, he shall be 
punished by confinement in the penitentiary not less than 
two nor more than five years. (Act of May 17, 1873, Pas- 
chal’s Dig., art. 766.) 

As understood in common language, a “yearling” comes 
under the denomination of cattle, and is so classed in other 
statutes for the protection of cattle. 
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2 Wuarton v. Tue Strate. [Galveston Term, 





Statement of the case. 





There being no statement of facts or bill of exceptions in 
the record, the assignments complaining of the charge ot 
the court and the verdict of the jury cannot be revised; and 
no error appearing on the face of the proceedings, the judg- 
ment is affirmed. 

AFFIRMED. 





JAMES WHARTON v. THE STATE. 


1. CRIMINAL PRACTICE.—In a trial for theft the jury returned into 
court and asked, ‘*Can we judge a witness just by what he says on 
the stand, and not by what we know of him privately?”’ To this 
question the court did not reply, but proceeded to give them instrue- 
tions upon the rules governing juries in weighing testimony, &e. : 
Held, Error. The court was not authorized to do more than answer 
the question and inform them that they should decide the case upon 
the evidence adduced upon the trial. 

2. SAME.—The question evidently intimated that one or more of the 
jurors had knowledge of facts touching the credibility of one or 
more of the witnesses, and which was not in evidence; the juror 





should have made known such facts, and being sworn as a witness 
should have given his testimony. (Paschal’s Dig., art 3079.) 


AppEAL from the Criminal District Court of Calvert. 
Tried below before the Hon. N. W. Battle. 

James Wharton was indicted for theft of cattle. Upon 
his trial, after the witnesses for the State had made out the 
case as charged, two brothers of he accused testified that 
William Wharton had bought twenty head of cattle of a 
son of the alleged owner, being a remnant left in the range 
on his removal from the neighborhood; that the accused 
had authority from William Wharton, and had gathered the 
eattle alleged to have been stolen for William Wharton, 
and under his authority, and in the range said cattle ran. 
This was corroborated by several other witnesses. 

After the jury had retired, they returned into court and 
asked the question, “Can we judge a witness just by what 
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he says on the stand, and not by what we know of him pri- 
vately?” 

To which the court replied: “In answer, the court repeats 
the former charge, that the jury are the exclusive judges of 
the facts given in evidenée and the weight to be given to 


< 


those facts; also of the credibility of the witnesses and of 


the truthfulness or falsity of their statements. In passing 
on the credibility of a witness or witnesses, you have a right 
to take into consideration the manner of his or their testi- 
mony, the opportunities he or they may have had to be in- 
formed as to the facts about which he or they may testify, 
his or their relationship to the accused, or his or their want 
of such relationship and disinterestedness. You have a right 
to judge of a witness or witnesses through what vou may 
have heard and observed of him or them while testifying ; 
you being the exclusive judges of the testimony, the court 
cannot inform you in reference to the question you put any 
further.” 

The jury found defendant guilty, and fixed his punishment 
at five years in the penitentiary, and defendant appealed. 


W. H. Hamman, for defendant. 
George Clark. Attorney General, for the State. 


Moore, Associate Justice.—The appellant was indicted 
for theft of cattle. The testimony before the jury was man- 
ifestly conflicting. If the case were to be decided upon the 
evidence for the State, and without giving credit to the tes- 
timony of the witnesses for appellant, the jury could have 
little doubt that appellant was guilty of the offense with 
which he is charged. If, on the other hand, the witnesses 
for appellant are entitled to credit, it can searcely be reason- 
ably inferred that the cattle were taken with a felonious 
intent, though it is admitted that the ownership and aspor- 
tation of them were clearly and satisfactorily established by 































































Warton v. THe State. [Galveston Term, 


Opinion of the court. 


the witnesses for the State. It was evidently, theretore, of 
the utmost importance to appellant that the case should 
have been submitted to the jury fairly and impartially by 
the instructions given them by the court, and in a manner 
in no way calculated to bias or prejudice them against the 
witnesses who testified on his behalf, and that the law of 
the case to which the testimony of the witnesses was to be 
applied, should be plainly stated. 

The original charge of the court seems to us unobjection- 
able, and fully sufficient to have enabled the jury to have 
properly decided the case on the evidence, of the weight and 
eredibility of which they had been correctly informed; they 
were the exclusive judges. The jury, however, not feeling 
satisfied to determine the case without further instruction, 
same into court, and asked the following question, viz: 

“Can we judge a witness just by what he says on the 
stand, and not by what we know of him privately?” 

The Code of Criminal Procedure provides that “the jury, 
after having retired, may ask further instructions of the 
judge touching any matter of law, which shall be given them 
in writing; but no charge shall be given except on the par- 
ticular point on which it is asked.” (Code Crim. Pro., 
art. 614.) Now, evidently, the question asked of the court 
does not import that the jury wished to be instructed how 
they were to be guided in weighing and determining the 
credit which they should give to the testimony of the wit- 
nesses, or whether in doing so they could look to and consider 
the character of their statement, the manner in which they 
deposed, their opportunity of being informed of the matters 
about which they testified, their relationship to the accused, 
or other cause of bias or prejudice, either admitted by the 
witness or otherwise apparent from the testimony before 
them. Plainly, they wished to know whether, aside from 
these considerations, they were at liberty to determine the 
credit to which the witnesses were entitled or the credence 
which they should give to their statements, from what the 


































WuaArtTon v. THE STATE. 


Opinion of the court 


jury or some of them might know of the witnesses or of the 
matters about which they testified. The court, however, 
instead of answering this plain and simple question, in- 
structed the jury at some length upon the rules and princi- 
ples by which they might be governed in passing on the 
credit of the witnesses, both from their manner of testifying 
and the facts appearing in the course of the trial, in a way 
which I cannot think entirely unobjectionable, as “caleu- 
lated to rouse the sympathy or excite the passions of the 
jury,” (Code Crim. Pro., art. 595,) and closed by telling them 
that the court could not “inform you in reference to the 
question you put any further.” 

It is unquestionably the privilege of the jury to give such 
eredence to the witnesses who testify before them as they 
see fit and as they believe they are entitled to. Certainly 
they are required by no principle or rule of law, and cannot 
be coerced by instructions of the court, to regard testimony 
as true which they believe to be false, or to give credence to 
the statement of a witness who they are firmly convinced 
is not entitled to credence. But, nevertheless, there are 
well-established rules and principles of law by which the 
credibility of witnesses is to be impeached. And if the jury 
desire to determine the credence which they will give their 
evidence by these rules, the court, when asked, should in- 
struct the jury in regard to them; otherwise they may mis- 
takenly suppose the testimony of a witness is impeached 
and entitled to no credence, which, if better advised of the 
law, they would believe without hesitation. 

The code has not left the contingency suggested by the 
question asked by the jury unprovided for. It says: “If 
any juror has knowledge of a fact connected with the cause 
on trial, it is his duty to make it known before the cause is 
finally submitte 1. Should he fail to do this, he may come 
into the court with the other jurors after their retirement, 
and sh 


all be sworn as a witness, and give his testimony.” 


(Code Crim. Pro., art. 616.) 
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Sure CuHannet Co. v. Bruty. [Galveston Term, 





. Statement of the case 


If the court had informed the jury that they should de- 
cide the case upon the evidence adduced upon the trial, and 
not from anything which they or any one of them might 
“privately” know, the fact supposed to be known by the 
jury might have been given in testimony under this article 
of the code, and such weight could then have been given 
it as it was legally entitled to. As it is, we cannot say but 
what appellant has been convicted on testimony wholly 
irrelevant and inadmissible, given without his knowledge, 
and by witnesses with whom he has not been confronted. 


REVERSED AND REMANDED. 





BurraLo Bayou Sure CHANNEL Co, v. ANGELA BRULY ET AL. 


1. NON-JOINDER OF PARTIES.—A court of equity will not make a decree 
where it is evident that it cannot definitely settle the rights of the 
parties in interest, or make a final disposition of the subject of liti- 
gation. 

2. PARTITION—PLEADING.—A bill for partition should set out the title 
of defendants as well as of the plaintiff, and it must appear that the 
parties of the suit are, among them, entitled to the entire estate ; a bill 
showing other parties interested in the partition is defective, and a 
general demurrer thereto should be sustained. 

3. PRACTICE.—Should the evidence on the trial show other necessary 
parties not before the court, the court should stop the ease, and 
cause such other parties to be cited before decreeing partition. 


Appeal from Harris. Tried below before the Hon. James 
Masterson. 

Angela Bruly and her sister Augustine brought suit for 
partition of a lot in the city of Houston, against appellant, 
claiming one eighth each of said lot as heirs of their mother. 
It was also alleged that the lot was community of their. 




















Opinion of the court 





father and mother, and that their mother died intestate in 
1849, leaving two other children still living. 

Defendant demurred, and pleaded a general denial. 

The demurrer was overruled, and verdict was returned 
for plaintifls, each for one eighth of the lot; judgment was 
rendered accordingly; defendant appealed. 


Baker & Botts, for appellant, cited Paschal v. Acklin, 27 
Tex., 192; Burleson v. Burleson, 28 Tex., 383; 16 Tex., 409; 
27 Tex., 454; 18 Tex., 648. 


W. P. & E. P. Hamblin, for appellees, cited Wilkinson’s 
Heirs v. Wilkinson, 20 Tex., 237; Robinson v. MeDonald, 11 
Tex., 390; Diunean v. Rawls, 16 Tex., 501. 

Moore, Assocrate Justicr.—There are questions in this 
ease of the utmost magnitude and interest, which affect, it 
is no exaggeration to say, the security and title of thousands 
of persons and estates; and, although they have in various 
phases been the frequent subject of discussion of this court, it 
cannot be said that they have as yet fully been settled upon 
a firm and well-considered basis, so as to avoid the necessity 
of further judicial discussion, if indeed this can be satisfacto- 
rily accomplished without legislative interposition. But al- 
though these questions, or some of them at least,will have to 
be determined before the rights of the parties to this suit can 
be finally adjudicated, as the case has not been presented so 
as to enable the court to make such a decree as will bind all 
the parties interested in the subject of litigation, and as the 
questions to which we refer have not been fully discussed by 
counsel and not at all by counsel for appellant,—we shall nei- 
ther undertake to decide or discuss them at present. 

Appellees brought suit to establish their title and have set 
off to them one eighth part each of a lot in the city of Hous- 
ton, which they claim to have been community property of 
their father and mother at the death of the latter. It is 
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8 Sure CHAnneEL Co. v. Bruty. [Galveston Term, 





Opinion of the court. 


admitted in the petition and was clearly shown by the eyi- 
dence that there were two other surviving children of the 
mother who were entitled to an equal interest in the lot with 
the plaintifis, who were not made parties to the suit, and no 
cause for not doing so was shown. 

It is a general rule in equity, subject to but few exceptions, 
that all persons interested in the subject-matter of the suit 
must be made parties to it. Ordinarily one must be made a 
party to a suit, or he will not be bound or concluded by the 


judgment. <A court of equity will not make a decree where 


it is apparent that it cannot definitely settle the rights of the 
parties or make a final disposition of the subject of litigation. 
(Story’s Eq. Plead., sec. 72.) 

And where a bill is brought for partition, the plaintiff must 
not only state his own title, but also the title of the defend- 
ants. It must appear that the parties to the suit, amon 
them, are entitled to the entire estate. (Agar rv. Fairiax, I 
Ves. Jr., 552.) Otherwise no final and binding decree of 


~ 
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partition can be made, even as between the parties before the 
court, for at any time the owner of the other interest may 
also sue for partition. And in such event, the former par- 
tition would be of no effect. If not, he would have to take 
his purpart from one or more of the several parts into which 
the estate had been divided, instead of from the entirety. To 
give any effect to the suit against him, would be to change his 
estate from a tenancy in common with those owning the 
other interest in a single tract of land, into a like estate with 
each of the co-tenants in as many tracts as the land may have 
been divided. Evidently this cannot be done by a proceed- 
ing to which he is not a party. 

Though the petition was not specially excepted to on this 
ground, as it was apparent on its face, appellant’s general 
demurrer should have been sustained. And even though no 
objection was or could have been made to the petition when 
in the course of the trial it became apparent that there were 
necessary parties who were not before the court, it should 





















ALLEN +. Foster. 


Opinion of the court. 


have stopped the case and required them to be brought in 
before making a decree for partition. (Story’s Eq. Plead., 
. Hor 

sec. 290.) 


The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


Samuret W. ALLEN Ev AL. v. JAMES M. Foster. 


CONFESSION OF ERROR.—Where defendant confesses error, the court 
will not at instance of plaintiff in error, decide questions of plead- 
ing which may be amended. 


AppkEAL from Harris. Tried below before the Hen. James 
Masterson. 


Likens & Stewart, tor plaintitfis in error. 
Baker & Botts, for defendant in error. 


Ropervts, Curer Justice.—The defendant confesses errors, 
and asks that the case may be reversed and remanded. The 
plaintiffs in error submit the case on briefs, and request the 
eourt to consider and pass upon the questions presented in 
the record. The question mainly argued in plaintiff’s brie 
relates to the neces ity ot alleging a consideration to sustain 
a2 suit on the obligation contained in the petition. Whatever 
the court might decide might be immaterial, 2s upon the case 
being remanded, the petition might be amended. I[t is 
therefore more appropriate to decide questions upon which 
the case, as already made, must turn when presented on the 


facts, unless they arise upon a demurrer to pleadings in such 


way as to require a decision. 


REVERSED AND REMANDED. 
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10 Bremond v. McLean. [Galveston Term, 





Syllabus. 





Tue State vy. GeorGe PERKINS. 


RECEIVING STOLEN GOODS—INDICTMENT.—An indictment for receiv- 
ing stolen goods must allege the name of the owner of the goods, if 
known, and the name of the person from whom received. 


APPEAL from Freestone. Tried below before the Hon. J. 


B. Rector. 
George Clark, Attorney General, for the State. 


Moore, Associate Justice.—The indictment charges the 
defendant with receiving stolen goods. 

While it is unnecessary, in an indictment for this offense, 
to name the original thief by whom the goods were stolen, 
or to allege the time and place of the original larceny, it is 
essential to state, if known, the name of the owner of the 
goods. * (2 Bishop’s Cr. Prac., sec. 928.) 

The person from whom they were received must also be 
alleged in the indictment. (The State v. Juro, 13 Ind., 
338; The State v. Beaty, Phill., 52. 

In both o* these essential particulars the indictment is 
defective. The exceptions to it were therefore properly 
sustained. 

The judgment is affirmed. 

AFFIRMED. 


Paut Bremonp vy. JAMES B. McLEan. 


1. MISREPRESENTATION—FRAUD.—NOoO action lies for false represeut- 
ations in reference to a matter the truth or falsehood of which can- 
not affect the plaintiff. A petition in an action for deceit should 
allege damage from the misrepresentation declared on. 

9, LIMITATION—PLEADING.—Where plaintiff seeks to avoid limitation 
on the ground of his ignorance of the deceit practiced upon him, 
the petition should disclose the facts of his recent discovery or want 
of means of knowledge, so that their sufficiency may be passed upon 
by the court. Mere general allegations that the fraud was not or 
could have been discovered are insufficient on demurrer, 

















BREMOND v. McLBAN. 





Statement of the case. 





AppraL from Harris. Tried below before the Hon. James 
Masterson. 

The petition with amendments in this cause presents a 
suit by James B. McLean against Paul Bremond for the 
sum of $1,417.23, and ten per cent. interest thereon from 
August 1, 1861, and, as ground of action, alleges substan- 
tially that during the years 1858 and 1859 the defendant, 
Paul Bremond, was engaged in carrying out a contract of 
construction with the Houston and Texas Central Railway 
Company, and gave employment to the plaintiff as a sub- 
contractor. 

That plaintiff McLean, in pursuance thereof, rendered 
service to defendant Bremond, and performed for him labor 
of great value, and that in payment of a portion of the 
indebtedness thus incurred the said Bremond delivered to 
plaintiff a promissory note, set forth in the petition, as fol- 
lows: 


“$1,417.23. WHEELOCK, August 1, 1858. 
“Three years after date I promise to pay to the order of 
myself fourteen hundred and seventeen ;?3, dollars, value 
received, payable at the office of Houston and Texas Cen- 
tral Railroad, with ten per cent. interest after maturity. 
I. C. Spence.” 


Which said note is indorsed “TI, C. Spence.” 

That at the delivery of said note the plaintiff McLear 
requested defendant Bremond to indorse it; this the defend- 
ant refused to do, but did then and there falsely, fraud- 
ulently, and deceitfully, with intent to defraud, cheat, de- 
ceive, and injure plaintiff, represent and declare to plaintiff 
and assure him that the said promissory note was and is 
known as and called a railroad-stock note, and that said note 
had been given by said Spence to said Houston and Texas 
Central Railroad Company as and for subscription by said 
Spence to the capital stock of said company, upon the payment 
of which its equivalent in value in the stock of said railroad 
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vompany would be issued, which rendered said note of great 
value, and that said defendant well knew at the time that 
all these representations, declarations, and assurances so 
made by him were false and untrue in fact. 

That plaintiff relied upon the truth of these representa- 
tions, and, trusting in defendant’s honesty, integrity, and 
good faith, accepted and received said promissory note as a 
stock note for stock in the Houston and Texas Central Rail- 
way in perfect good faith in settlement of said portion of de- 
fendant’s indebtedness to him, to wit, the sum of $1,417,23. 
and was influenced and induced thereto solely by said rep- 
resentations and assurances, and that the same were made 
by defendant to give value to said promissory note. The 
petition further discloses that it had but recently, to wit, on 
the day of May, 1871, come to the knowledge of plain- 
tiff that said note is not in fact and in truth a railroad-stock 
note, and is in no manner connected with the Houston and 
Texas Central Railroad, and that all of said defendant’s 


representations in regard to the same are and were entirely 





false, and that plaintiff continued ignorant of the falsity of 
the same, and could not have discovered by reasonable dili- 
gence that the same were false and had been fraudulently 
made by defendant to deceive plaintiff, and that said note 
was not in fact and in truth a railroad-stock note, until the 
aforesaid ——— day of May, 1871; and further, by way of 
replication, alleged absence from the State of Texas; that 
suit was filed on said note against said Spence to the first 
term of District Court after maturity of same, and all dili- 
gence pursued by plaintiff, but that Spence, at that time 
and ever after, was insolvent, and that said note is worth- 
less and uncollectable. 

The petition was filed July 20, 1872. 

The defendant filed general demurrer, general denial, 
and pleaded the statute of limitations, laches in the asser- 
tion of plaintiffs claim, and long acquiescence by plaintiff 
in the alleged misrepresentations of defendant, and further 
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denied the charges of fraud and misrepresentation, and 
pleaded “not guilty,” and denied his absence from the State 
sufficient length of time to save the bar of the statute of 
limitations. 

Demurrer was overruled; verdict and judgment for the 
amount of the note. Motion for new trial was refused, and 
Bremond appealed. 


Crosby & Hill, for appellant, cited McDonald vr. McGuire, 
8 Tex.. 370; Ford v. Clements, 13 Tex., 597; Lewis v. 
Houston, 11 Tex., 647; Smith v. Talbot, 18 Tex., 774; Smith 
vr. Fly, 24 Tex., 345; Munson v. Hallowell, 26 Tex., 480; 
Ang. on Lim., see. 189; Austin v. Talk, 20 Tex., 164; Bad- 
ger v. Badger, 2 Wall., 95. ° 


Goldthwaite & Turner, tor appellee. 

An unbroken current of English authority, and a very 
large weight of authority in this country, fully sustains the 
doctrine as originally laid down in Bree v. Holbeck (2 Doug- 
las’s Reports, 655) in England, and in Jones v. Conway (4 
Yeates’s Penn. Reports, 109) in this country, that fraud ean 
be successfully replied to the statute of limitations, and that 
the same only begins to run from the time of the discovery 
of the fraud. 

Statutes of limitations are statutes of repose, and are 
mainly intended to suppress fraud, by preventing fraudulent 
and unjust claims from being presented at great distances 
of time, when the evidence might no longer be within the 
reach of the party by which they could be repelled. 

They ought not, then, to be so construed as to become 
instruments to encourage fraud, if the law admits of any 
other interpretation; and cases of fraud, therefore, form an 
implied exception, to be acted upon by courts of law and 
equity according to their respective jurisdictions. 

Our blended system of law and equity obviates the ne- 
cessity of preserving these distinctions of law and equity in 
our practice. 
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The broad doctrine, as originally laid down by the courts, 
that fraud, coupled with the ignorance of its perpetration, 
forms an exception to the statute, and that the same does 
not begin tv run until the fraud is discovered, has been 
somewhat modified by many of the courts of this country, 
and especially by the court of our State. 

This modification of the rule, as thus broadly laid down, 
is, that in cases of fraud the statute of limitations begins to 
run from the discovery of the fraud, or from the time when 
the same was perpetrated, 2nd might have been discovered 
by reasonable diligence. 

We beg to refer the court to the following authorities in 
support of the rule as broadly laid down: 

Hovenden v. Annesley, 2 Sch. & Lef. R., 634. 

“The reason on which the doctrine rests,’ says Lord 
Revesdale, is that “ as fraud is a secret thing, and may remain 
undiscovered for a length of time, during such time the 
statute of limitation shall not operate, because until discoy- 
ery the title to avoid it does not completely arise. Angell & 
Ames on Lim., 5th ed., p. 180, and cases cited; Kerr on 
Fraud and Mistakes, 309, ct seq.; 2 Story’s Eq. Jur., sec. 
1521a and note; Ormsby et al. v. Longworth et a/., 11 Ohio, 
667; Michaud v. Girod, 4 Howard U. §8., 561; Stearns v. 
Page, 7 Howard U. 8., 830; Veazie v. Williams, 8 Howard 
U. 8., 158; Curry v. Allen, 34 Cal., 254; Harrel v. Kelly, 2 
McCord, 8. C., 425; Ferris +. Henderson and Wife, 12 
Penn., 49. 

This case goes very far, and the attention of the court is 
specially invited to it. (Bricker v. Lightner’s Ex’rs, 40 Penn. 
R., 199; Biddle v. Murphy, 78. & R., 235; Gleson v. Cuttle, 
2 Grant, 274; Harrisburg Bank v. Foster, 8 Watts, 16; 
Way v. Cutling, 20 N. H., 187.) 

Tn this last case it is held that in a case where the plaintiff 
had a right to rely upon the representations of defendant, 
the fraudulent misrepresentations of the defendant amounted 
to a concealment, although the plaintiff has the means of 
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testing the truth and detecting the fraud. See also Henry 
County v. Winnebago and Drainage Co., 52 Ill., 299. (U. 
S. Dig., vol. 2, p. 444, sec. 80, (1871.) We give the same 
as found in the Digest, because the yolume containing the 
same is not accessible to us. (Ericesin ef a/. v. Quinn, 47 
N. Y., 410; Marshall v. Buchanan, 35 Cal., 264; Jones v. 
Reese’s Ex’rs, 4 Yeates’s Penn. R., 159.) 

So also it has been held in Indiana. (4 Blackf. Ind. R., 
84, 85.) In this case the court say: 

«The general principle is well settled that the statute does 
not affect frauds; but still that rule has its limits. In cases 
of frauds the statute begins to run from the time the fraud is 
so fully developed and disclosed as to enable the injured 
party to see the nature and the extent of the fraud committed. 

“The statute in good conscience cannot run until the party 
has a right to commenee his suit, and that right cannot accrue 
in the case of fraud until the injured party is informed of the 
injury done or fraud committed.” 

The courts of this State, as already stated, have somewhat 
modified the principle, and hold that in case of fraud the 
statute begins to run from the time the fraud was committed, 
and might have been discovered by the use of reasonable 
diligence. (Smith v. Talbot, 18 Tex., 774; Smith v. Fly, 
24 Tex., 345; Munson v. Hallowell, 26 Tex., 475., 

In this last case, in a very able opinion by Mr. Justice 
Moore, the court say, in regard to the statute of limitations, 
“Tt was not: intended to deprive a party of redress when 
by the act of the defendant himself he has been deprived of 
the opportunity of availing himself of it. To give it such 
a construction would make it a means of encouraging rather 
than preventing frauds. It is a general principle that no 
one will be permitted, in a court of justice, to claim protec- 
tion by means alone of his own fraud. If the plaintiff has 
had knowledge of it, the statute of course was against him. 
But if he has been kept in ignorance of his rights by the 
fraudulent contrivance of the defendant, does not the fraud 
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of the latter estop him from claiming that there has been a 
delay in prosecuting the suit which his own actions have 
prevented from being brought at an earlier day? Every 
citizen is entitled, as is said in common-law phraseology, 
to his day in court; that is, he is entitled to the use of the 
remedies prescribed by law. Can a party be said to have 
had this when he is necessarily deprived of the means or 
opportunity of resorting to this remedy by the act of the de 
fendant? Does not the defendant’s fraud, in depriving the 
plaintiff of his legal remedy, coupled with the original cause 
of action, give the plaintiff a right to relief in equity, as in 
other cases, when he has been deprived by the defendant of 
his remedy at law, and render it an immaterial question 
in our courts whether the recovery is upon a new cause of 
action, arising upon the discovery of the fraud, or upon the 
original demand egainst which the defendant’s acts had 
prevented the running of the statute?” (Andrews v. Smith- 
wick, 20 Tex., 111; Hudson v. Wheeler, 34 Tex., 356.) 

“And ‘what would be a reasonable time for the discovery 
of the fraud’ is a question to be submitted, with all the cir- 
cumstances proven, to the jury.” 

II. The plaintiff is charged with acquiescence and tardi- 
ness in asserting his rights. 

We beg to cite on this point Kerr on Fraud and Mistakes, 
300; Randall v. Errington, 10 Ves. Jr., 428. 

In this case the court say, “To fix acquiescence upon a 
party, it should unequivocally appear that he knew the fact 
upon which the supposed acquiescence is founded and to 
which it refers.” (Garvin et al. v. Lowry, 7 Smedes & Marsh., 


27.) 

“Knowledge or notice of a transaction is necessary to con- 
stitute a ratification by acquiescence.” 

Ill. The credibility of conflicting witnesses is a matter 
peculiar to the jury, and the verdict will not be disturbed 
because they may have erred. (8 Tex., 228; 7 Id.,4; An- 
derson v. Anderson, 23 Tex., 641.) 
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«A verdict must clearly be wrong to induce this court to 
set it aside.” (Long v. Steiger, 8 Tex., 460; Gamage v. 
Trawick, 19 Tex., 64.) 

“Tt is not enough that it is not clear that it is right,” (Bris- 
coe v. Bronaugh, 1 Tex., 340,) “or that there was conflicting 
testimony.” (Edrington v. Kiger, 4 Tex., 93; Adams v. 
George, 25 Tex. Supp., 374; Fowler v. Lewis, 25 Tex. Supp., 
380.) 


Moores, Assocrate Justice.—The exceptions of the defend- 
ant to the plaintiff’s petition should have been sustained. 
It does not appear from the petition that plaintiff suffered 
any injury from the alleged false and fraudulent representa- 
tions as to the character of the note transferred to him, or 
that the note would or could possibly have been of any greater 
value to him than it was if appellant’s representations respect- 
ing it had been true. The defendant refused to indorse the 
note, but, as the plaintiff charges, represented that it was 
what was known and called a railroad-stock note, and that it 
had been given by Spence, the maker, to the Houston and 
Texas Central Railroad Company for his subscription to the 
apital stock of said company; and upon its payment, its 
equivalent in value in the stock of said company would be 
issued. But it is not alleged that defendant represented that the 
stock of said company for which the note was given was held 
by said company, or any one else, as a security for the pay- 
ment of said note, or that such was the fact. On the contrary, 
it appears from the evidence adduced on the trial, that while 
said railroad company only issued conditional certificates for 
stock to persons paying their stock subscriptions in notes such 
as this was represented to be, yet, when the company trans- 
ferred these notes without indorsement, as was the case with 
this note, if a stock note, the maker became at once enti- 


tled, on presentation of this conditional certificate, to an uncon- 

ditional certificate for his stock. There is nothing stated in 

the petition from which it can be inferred that plaintiff was 
9 
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led to suppose that the unconditional certificate of stock had 
not been previously delivered to Spence, or that the holder of 
the note could prevent this being done, whenever he, or 
some one to whom he might assign his stock, should de- 
mand it. Evidently, from anything alleged in the peti- 
tion, the fact that the note was given for capital stock in 
said railway company gave it no more real value than if it 
was executed on any other valid consideration, The plain- 
tiff having taken it without indorsement, had no security for 
its payment except the solvency of the maker. The consid- 
eration which induced its execution was wholly immaterial. 
The false representations of the defendant in reference there- 
to could in no way injure the plaintiff, and consequently are 
not actionable. But if said false representations were of 
such a character as to entitle plaintiff to maintain a suit 
upon: them, the right of action was evidently barred by 
limitation. The statute, giving it the most favorable con- 
struction for plaintiff, would unquestionably, if not sus- 
pended, commence to run from the discovery of the fraud 
and deceit, or from the time when, by the use of ordinary 
and reasonable diligence, plaintiff might have discerned it. 
If the plaintiff took the note on the faith of its having been 
given for capital stock in the Houston and Texas Central 
Railway Company, and with the belief that this fact added 
anything to its value, or tended in any way to secure its 
payment, when the maker failed to pay it on its becoming 
due, he was surely put upon inquiry as to the fact, and, it 
must be supposed, would have sought to avail himself of 
such security. Certainly he would have done so after he 
had sued the maker to insolvency. The note was due in 
1860. Suit was brought upon it at the first term of the 
court thereafter. And plaintiff was informed by his attor- 
ney, shortly after his return home at the close of the war, 
that nothing could be collected on the judgment. He saw 
Spence, the maker of the note, before his death, which seems 
to have occurred in 1867, and was informed by him that 
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he could pay nothing. And after his death plaintiff knew 
that his estate was utterly insolvent. Though the plaintiff 
could evidently have learned that the note was not given 
for stock, by inquiring from Spence or at the office of the 
company, he made no effort to inform himself on the subject. 
He must have learned that it was not a note of this charac- 
ter, if he had endeavored to avail himself of the security, if 
any, it entitled him to as a stock note, if the alleged repre- 
sentations were regarded as material; yet he did nothing of 
the kind. Near ten years had elapsed from the date of the 
alleged false representations prior to the 30th of March, 1870, 
when, unquestionably, the statute of limitations would com- 
mence to run, if he had then learned of the fraud and deceit 
practiced upon him by the defendant. If he had not then 
become informed as to it, there had been certainly ample 
time for him to have done so by the use of the least degree 
of diligence. Indeed, he could not have failed to have learned 
that the note was not given for stock in said company long 
before that time, if he attached any value to it on that ac- 
count, except through the grossest carelessness and negligence. 
His ignorance of the facts, under such circumstances, certainly 
will not prevent tne statute from running. The merestatements 
in the petition that plaintiff could not have discovered that the 
alleged representations of defendant were false and fraudu- 
lent, by the use of reasonable diligence, evidently will not 
relieve him from the bar of the statute. Ifthe want of such 
knowledge will prevent the running of the statute, it is not 
sufficient for the plaintiff to assert merely the conclusion that 
he could not have discerned that the representations made 
him were false, by the use of reasonable diligence, but he 
must state the facts upon which he relies, that the court may 
see whether they justify and support such a conclusion. The 
exception to the petition, on this ground, was well taken, and 
should have been sustained. And the verdict of the jury, 
on the plea of limitations, was against the law and evidence, 
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and the court should have set it aside and granted a new 
trial. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





©. H. Kenpaut, Apmw’rR or J. M. Lamerey, v. W. C. Riney. 


1. AMENDMENT.—PLEADINGS—Suit was instituted against an adminis- 
trator upon a rejected account, and by mistake the petition alleged 
the account to be against a different estate from that administered 
on by the defendant. The account annexed to the petition, however, 
showed that it had been rejected by the defendant: Held, That as 
the account was the cause of action, an amendment correcting the 
mistake, and made after ninety days from the date of the rejection 
of the claim, could be made and would relate to the filing of the 
original petition. 

2. PARTNERSHIP.—After the dissoiution of a partnership the individual 
members cannot bind the other members by due bill, purchase of 
goods, or by other express contract. 

3. PRACTICE.—A general denial ina suit to establish a rejected claim 
against an estate, puts the plaintiff upon proof of such account. 
The jury should be so instructed. 


AppEAL from Fort Bend. ‘Tried below before Hon. Liv- 
ingston Lindsay. 

W. C. Riley brought suit, January 9, 1872, against C. H. 
Kendall, administrator of the estate of Robert Flournoy, de- 
ceased, alleging that said estate was indebted to plaintiff in the 
sum of $1,586,98,, with interest since January 1, 1868, setting 
out an account against “ Lampley and Flournoy.” Sworn to 
by plaintiff as “claims against the estates of Lampley and 
Flournoy.” The account was indorsed by defendant Ken- 
dall, 29th October, 1871, as presented to him as administrator, 
“as a claim against the estate of W. Lampley,” and rejected. 

The petition alleged the death of both Lampley and Flour- 
noy, and “ that said Flournoy, who died 23d July, 1867, left 
a large estate ; that C. H. Kendall was administrator thereof.” 
Citation was issued to Kendall, as administrator of Flournoy 
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March 5, 1873, Kendall pleaded that he was not adminis- 
trator of the estate of Flournoy, offering no objections to the 
establishment of the claim against said estate. 

October 9, 1873, ‘Riley filed a supplemental petition and 
amendment, alleging that “by mistake or inadvertence in 
his original petition, he declared against C. H. Kendall as 
administrator of Robert Flournoy, when in fact he intended 
to aver and does now aver that he is the administrator of W. 
Lampley, who was said Flournoy’s partner.” 

Citation issued and service had of this amended and supple- 
mental petition, and at ensuing term, February, 1874, plain- 
tiff amended, setting out facts of his claim as against the 
Lampley estate. 

Other facts necessary appear in the opinion. 


J. T. Harcourt, for appellant. 

The claim was presented and rejected on the 29th Octo- 
ber, 1871. 

The original petition was filed 9th January, 1872, charging 
Kendall as administrator of Flournoy. 

The supplemental petition was filed 9th October, 1873, 
charging Kendall as administrator of Lampley. This peti- 
tion is so defective in its averments, that it presents no c2use 
of action. 

The amendment, which attempts to cure the defects in 
the petition, and upon which alone a judgment could be 
based, was filed 24th February, 1874, which was two years 
and one month and fifteen days after the filing of the original 
petition. , 

The defense of three months’ limitation from the date 
of the rejection had imtervened. 

See art. 1311, Paschal’s Dig.; Page v. Findley, 5 Tex. 391; 
Danzey v. Swinney, 7 Tex., 632; Crosby v. McWillie, 11 
Tex., 96. 

It is trifling to contend that the three months’ restriction 
is not technically a limitation law. The law says that the 
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holder of the claim may, within three months, but not there- 
after, bring a suit. It is barred; it is a defense. 

The defense of the statute of Imitation of two years had 
also accrued to the defendant. 

This question requires no argument. It has been clearly 
and definitely settled by the opinion of the court in the ease 
of Henderson v. Kissam, 8 Tex., 46, also in the case of Wil- 
liams v. Randon, 10 Tex., 74. 

It is decided that “‘an amendment cannot relate back to 
the time of the commencement of the suit.” 

In the present case it was the judgment of the District 
Court that the amendment set up a new cause of action, and 
for that reason cost was adjudged against the plaintiff, and 
yet the court permitted the amendment “to relate back to 
the commencement of the suit,” so as to defeat the defense 
of limitation. 

The three months’ limitation had acerued before the date 
of the filing of the supplemental petition, and this petition 
could not relate back to the commencement of the suit. 


P. E. Pearson, for appellee. 





Reeves, Associate Justice.—It appears from a recital in 
the judgment that the appellee was permitted by the court 
to file his amended petition of October 9, 1873, on payment 
of costs. Appellant complains of this ruling, because, as he 
insists, there was no proper party before the court, and no 
legal amendment could be made. 

The claim on which the suit was brought was presented to 
the administrator and rejected on the 29th October, 1871. 

On the 9th day of January, 1872, the appellee Riley filed 
his suit to establish the rejected claim. In the original peti- 
tion it is alleged that C. H. Kendall was the administrator 
of Robert Flournoy, and that the claim had been rejected by 
him as such administrator. Several amended petitions were 
filed for the purpose of correcting the mistake, the last one 
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on the 24th February, 1874. The plaintiff Riley alleges that 
by mistake and inadvertence in his original petition he 
declared against C. H. Kendall as administrator of Robert 
Flournoy, when in fact he intended to aver that he was 
administrator of Lampley’s estate. It was further objected 
that the claim was barred by the three months’ limitation 
from the date of the rejection. 

The claim, which was an open account, was against Lampley 
and Flournoy, both being dead. The petition charges that 
the plaintiff had furnished the firm of Lampley and Flournoy, 
who were carrying on a farm in Fort Bend county, with a 
large amount of goods, wares, and merchandise, supplies, 
provisions, and money, to enable them to earry on their busi- 
ness from January 10th, 1866, to December 25, 1867, and 
that the plaintiff had also furnished his own labor and skill 
during the time in the same business for thé benefit of the 
firm. The account attached to the petition and made part 
of it fully describes the character of the plaintiff’s claim. 

The account was the cause of action in the original and 
amended petition. Lampley’s administrator must have known 
that the claim was against the estate of his intestate. In 
rejecting it he describes it as a claim against Lampley. He 
was served with a copy of the petition, as shown by the sherift’s 
return; and as the account was referred to in the petition as an 
exhibit, he was doubtless served with a copy of that also, as is 
usual in such eases. It is not charged that any fraud or imposi- 
tion was intended to the prejudice of Lampley’s estate, or that 
his estate was injured thereby. We think the amendments 
did not set up a new cause of action, and that the original peti- 
tion having been filed within three months from the date of 
the rejection, the claim was not barred by limitation. The 
account attached to the petition corrected the recitals in the 
petition. Kendall having shown in his motion to quash the 
citation served upon him that he was not Flournoy’s admin- 
istrator, there was no error in permitting the plaintiff to 
correct the mistake by amending his petition. 
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The defendant moved for a new trial, on several grounds, 
and among others the following: 

4. The court erred in its instructions to the jury. 

5. For error in refusing instructions asked by defendant. 

7 and 8. The verdict is against the law and the evidence. 

By the terms of the written agreement between Lampley 
and Flournoy, the partnership was to continue only until the 
25th day of December, 1866. It was shown that Lampley 
died on the 14th February, 1867, and Flournoy on the 23d 
July thereafter. 

The account sued on is for a balance of $1,586.98, com- 
posed of numerous items and charges for articles alleged in 
the petition to have been furnished by Riley, the plaintiff, to 
earry on the farming operations of Lampley and Flournoy, 
and money paid to the freedmen for labor on the farm, and 
cash loaned Flournoy, &c., at different times during the year 
1866. In this account there are two charges for wages 
claimed by the plaintifi—the first for $680, for the year 1866, 
and the other for $600, for the year 1867. 

The defendant, in one of his answers, sets up as a defense 
to the suit a settlement between the plaintiff Riley and 
Robert Flournoy, after the death of Lampley, of all demands 
existing between these parties. The evidence of the settle- 
ment consists of a due-bill executed by Flournoy to Riley on 
the 10th March, 1867, for $580, and a claim for services 
rendered and provisions furnished and money advanced 
Flournoy, and which had been presented to G. Cook, admin- 
istrator of Flournoy’s estate, for allowance. This claim is 
attached to the answer, from which it appears that the admin- 
istrator Cook accepted the due-bill for $580, and the further 
sum of $350 for Riley’s services for seven months in 1867, 
and rejected the balance of the claim. In this claim was 
included a draft drawn by Flournoy in January, 1866, in 
favor of the plaintiff Riley, on J. T. and William Brady for 
$600. 

The claim for the draft, with some other items in the 
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account, as already noticed, was rejected by Cook as admin- 
istrator of Flournoy. It was not shown that Riley attempted 
to establish by suit the rejected claims. Nothing was paid on 
the accepted claims by Flournoy’s estate. 

The due-bill, as it is called in the pleadings, and which 
was executed by Flournoy to Riley, was given for the amount 
due for the year 1866 and the year 1867, up to the 10th of 
March, but without showing how much of the claim accrued 
during the year 1867, and after the death of Lampley. 

The jury, it seems, allowed the whole amount of the due- 
bill for $580, as a claim against the estate of Lampley, and 
also allowed the further sum of $600, corresponding with 
the amount charged in the account as wages due Riley for 
1867, and corresponding in amount with the draft on J. T. 
and William Brady—the verdict being for $1,180, with inter- 
est from the first day of January, 1867. If the draft was 
intended for the wages of Riley for 1866, it was given before 
the services were rendered. Flournoy, in his letter of April 
11, 1867, to the Bradys, refers to his draft given to Riley in 
January, and requests them to pay it on presentation. 

The court refused to charge the jury as requested by the 
defendant’s counsel, that the partnership between Lampley 
and Flournoy by the terms of the contract terminated on 
the 25th December, 1866, and that the firm could not be 
charged with anything furnished after that date. This charge 
should have been given. There was no evidence that the 
partnership was continued after December 25, 1866. 

It was also error to refuse the charge that it devolved on 
the plaintiff to prove his account. The general denial put 
the account in issue. 

The plaintiff was entitled to recover interest on the amount 
shown to be due him from the Ist of January, after the ac- 
count was made. (Paschal’s Dig., art. 3940.) 

Flournoy’s authority to bind his deceased partner by the 
due-bill executed after his death is not discussed in the brief. 
The due-bill was offered in evidence by the defendant. 
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« An acknowledgment by one partner, after the dissolution 
of the partnership, of an antecedent indebtedness, is no evi- 
dence against his copartners.” (Speake v. White, 14 Tex., 
364; White v. Tudor, 24 Tex., 639.) 

The evidence shows that Riley was in the service of Flour- 
noy and Lampley, during the year 1866. One witness testi- 
fied that his transactions after that year were with Flournoy 
alone. H. Lampley, son of J. M. Lampley, stated that he 
heard Riley say in December, 1867, that he had a claim 
against Flournoy’s estate, for about $600, and that he knew 
of no agreement between the parties to farm together for 
1867. More than twelve months had elapsed after the draft 
was drawn before it was presented for payment. Flournoy’s 
letter of April, 1867, requesting the Bradys to pay the draft, 
and which is relied upon as supporting the inference that 
the draft was given for the wages of 1866, and left out when 
the due-bill was given, was written after the death of Lamp- 
ley. No allusion was made to Lampley or his estate as being. 
liable on the draft, or as having any interest in the cotton on 
which it was drawn. The transaction admits of an inference 
different from the one contended for by the appellee. 

The case was embarrassed on the trial, in making the rights 
and liabilities of the parties to depend upon the draft and 
due-bill, and not upon the account on which the suit was 
brought. 

The plaintiff could only recover according to his allegations 
and the evidence. The evidence fails to support the verdict 
for the amount found by the jury. The estate of Lampley 
is made liable for charges accruing after the expiration of the 
partnership. If there are any facts that would make the 
estate liable for such charges, they were not shown on the trial. 


REVERSED AND REMANDED. 
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Joun Exuis v. M. M. SrneLetary ET AL. 


1. VENDOR’S LIEN.—The substitution of a new note signed by another 
party for a note secured by the vendor’s lien, will not of itself 
discharge such lien. 

. SAME—ADDITIONAL SECURITY.—Nor will the fact that such substi- 
tuted note is secured by the personal obligation of other persons 
affect the vendor’s lien when there is an express agreement that the 
lien shall be retained. 

3. SAME.—T aking additional personal security is a fact from which the 
abandonment of the vendor’s lien may be inferred; but such fact 
may be explained; and the release of the lien is a question of fact 
depending upon the evidence establishing the intention of the parties 
to rely upon the lahd as security, or as one of the securities, for the 
unpaid purchase-money. 

4, PRIORITY OF RIGHT TO ENFORCE VENDOR’S LIEN.—The holder of 
several purchase-money notes secured by the vendor’s lien upon a 
tract of land cannot defeat the enforcement of such lien by the 
holder of other of such notes with like security, by purchasing the 


to 


legal title to the land on which the lien exists: nor will such pur- 
chaser be entitled to a decree ordering sale of the land with a pro 
rata division of the proceeds of such sale unless such relief be asked 
by appropriate pleadings. It is not error to refuse a charge suggesting 
such relief when the defendant had no affirmative pleadings as a 
basis for such charge or relief. 

5, BONA FIDE PURCHASER.—While a judgment creditor may be a bona 
Jide purchaser, yet if he reconvey to the judgment debtor, such 
debtor takes the estate subject to all trusts affecting his conscience 
prior to the execution sale. 

6. PLEADING.—Each party has a substantial right to be confronted with 
pleadings so shaped as to give him reasonable notice of what is de- 
signed by them; and where facts are plead in defense, without any 
indication that affirmative action, as by cross bill, was desired upon 
such facts, the plaintiff cannot be expected to defend against such 
facts as the basis of a cross bill; nor can the party so pleading his 
defense, after the evidence is closed by charge to the jury, change 
the nature of his case from that fairly indicated by his pleadings. 


AppgEAL from San Jacinto, ~Tried below before Hon. J. 
R, Burnett. 

James Hogue purchased from Taylor and Davis a tract of 
land in San Jacinto county, (then Polk connty,) on Trinity 
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river, known as “the Cedar Landing Tract,” containing four 
hundred and fifty acres. Hogue sold the land to the appel- 
lant, John Ellis, before the title had been made to him, and 
procured the deed from Taylor and Davis direct to Ellis. 
Ellis sold to Kirksey, and received in part payment a note 
for $1,250, carrying with it a vendor’s lien upon the land. 
This note Ellis transferred to Hogue, and Hogue transferred 
it to Robinson, Singletary & Co., of Huntsville. It was pay- 
able to bearer, and Ellis did not indorse it. When Hogue 
transferred it to Robinson, Singletary & Co., he indorsed it 
with the expressed understanding that the vendor’s lien was 
not waived or lost thereby. Kirksey afterwards sold the land 
to Holliman, and substituted Holliman’s notes for his (Kirk- 
sey’s) notes in Ellis’s hands, and by a comity of arrangement 
between Kirksey, Holliman, and Robinson, Singletary & Co., 
the note of $1,250, which had been passed to Robinson, Sin- 
gletary & Co. was taken up and substituted by one of the 
purchase-money notes which passed to Kirksey from Holli- 
man in the trade between them. This note is the instrument 
upon which this suit was brought, and reads as follows: 
“$1,312. On demand we or either of us promise to pay 
to order of Robinson, Singletary & Co., the sum of thirteen 
hundred and twelve dollars, for value received, drawing ten 
per cent. interest from date; this note given as part of pay- 
ment Cedar Bluff land, this the first of March, 1862. 
(Signed) Howe tt HoiiimMan, 

H. H. Hornrman, 

W. iH. Crarg, 

H. B. Hoxiiman.” 

This note was carried by Howell Holliman to Robinson, 

Singletary & Co., with blank payees. Robinson, Singletary 
& Co. agreed to aeeept the note in lieu of the Kirksey note, 
provided Ifolliman (the principal) would. insert a clause 
which would show that it was one of the purchase-money 
notes, and would carry with it a vendor’s lien upon the land, 
and with the express understanding that the taking of per- 
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sonal security would not waive the lien. In accordance 
therewith the clause, “this note given as part of payment 
Cedar Bluff land,” was inserted by the drawer (Holliman.) 
Holliman afterwards conveyed the land to W. T. Pollard, 
and he conveyed it back to John Ellis, appellant. At a 
sheriff’s sale in Polk county, T. W. Billingsley, the real 
plaintiff in execution, bought the land. Billingsley compro- 
mised with Ellis, and agreed to reconvey the land to him for 
a certain price. Ellis made an arrangement with Jagers and 
Byrd, by which they were to pay the money for him, and 
have the title made to them as a security for the money ad- 
vanced. When Ellis paid back the money to Jagers and 
byrd, they reconveyed the land by quit-claim deed to Ellis, 
and he is now the holder and claimant of the land. 

Suit was instituted in the District Court of San Jacinto 
county by appellee against W. H. Clark, one of the drawers 
of the note, (the others being insolvent,) and against Ellis, 
the holder and claimant of the land. Clark plead in set-off 
a note given by Robinson, Singletary & Co. for $211.94, in 
favor of James Hogue. 

Defendant Ellis also plead special matter in bar, in sub- 
stance representing as follows: That he, Ellis, was the orig- 
inal yendee of Davis and Taylor; that having bought said 
land from them, and paid them for same, they conveyed it to 
him by deed dated February 25, 1854; that on the 27th 
day of September, 1860, he sold and conveyed said land to 
Drury Kirksey for $6,750, and in part payment for said consid- 
eration, Kirksey executed to him, Ellis, his four certain prom- 
issory notes, for $1,312.50 each; that in due course of busi- 
ness, for value received, (but not in any purchase-money of 
land) transferred one of said Kirksey’s notes to James Hogue; 
that said Hogue transferred said note, by indorsement, to 
Robinson, Singletary & Co.; that on the 5th of March, 1861, 
said Kirksey sold and conveyed, by deed of that date, the 
same land to Howell Holliman, for the same price which 
he, Kirksey, had purchased at, of Ellis, and in part payment 
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thereof, he (Holliman) executed to Ellis three promissory 
notes, for $1,312.50 each, the same being accepted by Ellis, 
for and in lieu of a like number of said Kirksey’s notes, then 
held by Ellis, by arrangement and agreement of the parties, 
Holliman, Kirksey, and Ellis; that on the 4th of June, 1863, 
Ellis being then in the army, Holliman sold and conveyed 
said land, by deed of that date, to W. T. Pollard, for $10,000; 
that on leaving for the army, he (Ellis) deposited said three 
Holliman notes (which on their face specified they were 
given for the land) with his brother, who, without authority, 
collected one of them in Confederate money. On his return, 
after the war, Ellis received the other two notes, each for the. 
sum of $1,312.50, dated March 5, 1861, one falling due Jan- 
uary 1, 1864, and the other January 1, 1865, which he now 
holds, in no wise satisfied or paid, and which being set up 
in and made a part of his answer, by their recitals showing the 
fact, he claims and avers operates in his hands a vendor’s lien, 
and a superior equity to that of the plaintiff, if any is shown 
by his petition; that, furthermore, on the 6th day of Septem- 
ber, 1866, he, Ellis, purchased again said land of said Pollard, 
for $300, and on that day received a conveyance of same; 
that afterwards, on the 19th day of June, 1868, said land was 
purchased by T. W. Billingsley, for $472, at sheriff’s sale, under 
an execution issued upon a judgment rendered in the County 
Court of Polk county, (San Jacinto being then part thereof,) 
in favor of James Hogue against said Ellis; that afterwards, 
in the year 1870, said Billingsley, for value received, sold and 
conveyed said land by warranty deed to Jagers, Byrd & Co., 
who then held a mortgage on same, executed by Ellis to 
them; that afterwards said Jagers, Byrd & Co., for a valu- 
wble consideration, conveyed said land to said Ellis; that, at 
the dates of the respective sales and conveyances by the 
sheriff to Billingsley, Billingsley to J., B. & Co., and J., B. & 
Co. to Ellis, it was averred and claimed that he and they 
each had no notice of any lien whatever, by reason of the 
note sued on or facts stated in plaintiff’s petition, and claimed 
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the protection of an innocent purchaser for value without 
notice. The answer having asserted the lien of the notes 
(executed by Holliman, in lieu of the original purchase-money 
notes of Kirksey) made part of it, and asked protection of 
same and the rights in equity of Ellis springing therefrom, 
closed with the prayer for general and equitable relief in the 
premises. 

On the trial the court instructed the jury as follows: 

“The plaintiff (Singletary) sues defendant Clark on the 
note read in evidence by the plaintiff, and claims as against 
Ellis a vendor’s lien to the extent of said note on the land 
described in plaintifi’s petition; and the defendants deny 
such indebtedness or lien, 

“Tn rendering your verdict in this case, you will apply to 
the facts in evidence the following instructions of law appli- 
cable to the case. Of the credibility of the witnesses, of the 
facts in evidence, and the weight to be given to the evidence, 
you are the exclusive judges; but the law by which you 
should be governed will be given in this charge. 

“First, as to the note: Ifthe plaintiff has satisfactorily shown 
by the evidence that Holliman, the principal in the note sued 
on, is dead, or his estate is insclyent, then you will find for 
plaintiff against defendant Clark the amount of the note and 
interest, less the amount of the note and interest pleaded in 
ofiset by defendant Clark. 

“Second, as to the lien: It is a well-settled principle of law, 
that the vendor or seller of land has a lien on the land for 
the amount of the purchase-money, not only against the 
vendee or purchaser himself and his heirs, but also against 
all subsequent purchasers having notice that the purchase- 
money remains unpaid. But if a person having 2 vendor’s 
lien takes any other security, he is held thereby to waive the 
lien, unless he shows that it was not his intention to release 
the land as security. 

“Tn this case, if the evidence shows that the note sued on 
was executed by Howell Holliman in part payment of the 
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purchase-money for the land described in plaintiff’s peti- 
tion, then the lien attached to the land; but if the Hollimans 
and Clark signed the note as sureties, then the lien was lost, 
unless the plaintiff has satisfactorily shown by the evidence 
that it was not the intention of Robinson, Singletary & Co. to 
release the land. It is not necessary to secure the lien that 
the note should be executed to the vendor or seller himself; 
it is sufficient if, by the agreement or consent of the vendor 
and the purchaser, it is executed to a third party, provided it 
is agreed that the lien shall be retained. 

“Tf you find, then, from the facts in evidence, that the note 
sued on was in fact executed by Holliman in part payment 
of the purchase-money of the land in controversy, and the 
note was made payable to Robinson, Singletary & Co. by said 
Holliman, with the consent of or by an agreement with 
Kirksey, the vendor, and that, notwithstanding the note was 
signed by sureties, Robinson, Singletary & Co. still relied on 
the land as security, and only received the sureties to 
strengthen the security; and further that Pollard, or other 
subsequent purchasers in good faith, and Ellis, had actual or 
constructive notice of such outstanding lien,—then the lien 
exists, and the land is liable to be sold to satisfy the judgment 
on the note; but if the foregoing facts have not been satis- 
factorily established by plaintiff, you will find no lien on the 
land, and find for defendant Ellis. 

« As to notice to subsequent purchasers, it must be aetual— 
that is, knowledge of the facts must be brought directly home 
to the party; or constructive—that is, the surrounding cir- 
cumstances of the transaction must be such as to put a man of 
ordinary prudence upon inquiry as to the true state of facts. 

“To entitle plaintiff to a vendor’s lien, subsequent purchas- 
ers in good faith must have actually known betore they pur- 
chased that the lien did exist, or the surrounding eireumstances 
must have been such as to put them upon inquiry. Vague 
rumor or mere suspicion of an outstanding lien is not suffi- 
cient in the absence of actual notice; the facts and circum- 
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stances must be such, that a man of ordinary prudence would 
seek information of the true facts of the case before pur- 
chasing. 

«No general rule of law is laid down to govern questions of 
constructive notice, but each case must depend upon its own 
cireumstances; and the jury in determining the question of 
notice should consider and weigh all the facts and circum- 
stances in evidence. 

« As before stated, to entitle plaintiff to have a lien on the 
land, besides proving that the lien in fact existed, as before 
charged, he must also show that Pollard and Ellis, before 
they purchased, had notice, actual or constructive, of the lien 
as just explained, and also any other subsequent purchasers 
in good faith. . 

“Tf Hogue was the real plaintiff in the suit of Hogue against 
Ellis, and the judgment and execution in said suit—Billingsley 
having no actual or constructive knowledge of any lien, pur- 
chased the land and paid for it, and afterwards sold it to 
Jagers & Byrd, and they had no knowledge of any lien, and 
paid for it, and Jagers & Byrd conveyed to Ellis,—the Ellis 
title is free from any outstanding lien; but if you find that 
the lien did exist, and believe from the evidence that Pollard 
and Ellis had actual or constructive notice of it before they 
purchased, and that Billingsley wes the real plaintiff in the 
Hogue and Ellis suit, or the owner of the note sued on, and 
conveyed the note to Jagers & Byrd for Ellis’s benefit, and by 
a previous arrangement between the parties, and Ellis in fact 
paid Billingsley the purchase-money through Jagers & Byrd,— 
then Jagers & Byrd were not bon fide or innocent purchasers ; 
and in this case it is immaterial whether they or Billingsley 
had notice. 

“If upon the whole case you find that the note sued on was 
given in part payment of the purchase-money for the land in 
controversy, and that the lien still exists on the land, so say 
in your verdict; but if otherwise, find for defendant Ellis.” 

The jury found a verdict for Singletary, as follows: “We 
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the jury find for the plaintiff, against defendant Clark, bal- 
ance of note and interest, after deducting offset, $2,282.50. 
We further find that the note sued on was given in part for 
the purchase-money of the land described in plaintiff’s peti- 
.tion, and that plaintiff has a vendor’s lien thereon.” 

Judgment was rendered against Clark for the money due, 
and against Ellis, ordering the sale of the land. Motion for 
new trial was overruled, and Ellis appealed. The facts are 
sufficiently shown in the opinion. 


George W. Davis and Randolph ¢& McKenney, for appellant, 
cited the following authorities: 4 Kent, 152; Edwards on 
Bills, 313; Clark v. Hunt, 3 J. J. Marsh, 553; Mackreth v. 
Symmonds, 15 Ves., 329; Cowell v. Simpson, 16 Ves., 275; 
Grant v. Mills, 2 Ves. & Bein, 309; Parker County v. Sewell, 
24 Tex., 239; Wynn v. Flannegan, 25 Tex., 778; Wasson v. 
Davis, 34 Tex., 159; Boos v. Eveling, 17 Ohio, 500; Snoddy 
v. Cage, 5 Tex., 106; Carter v. Wallace, 2 Tex., 106; Hall v. 
Jackson, 3 Tex., 309; Harrison vr. Nixon, 9 Peters, 483; 
Glasscock v. Glasscock, 17 Tex., 487; Schermerhorn >. Van- 
derheyden, 1 Johns., 139; Winchell v. Latham, 6 Cowen, 
690; Watt v. White, 33 Tex., 421; Orme v. Roberts, 33 Tex., 
771; Gilkey v. Peeler, 22 Tex., 669; Swain v. Cato, 34 Tex., 
395; Daniel v. Hill, 23 Tex., 571; Hatch v. Garza, 22 Tex., 
187; Haneock v. Horan, 15 Tex., 511; Bailey v. Mills, 27 
Tex., 437; Slade v. Young, 32 Tex., 668. 





Jackson & Jackson and W. B. Denson, for appellee, cited the 
following authorities: 2 Pars. on Cont., 226; 29 Maine, 298; 
3 Pars. on Cont., 277; 2 Story’s Eq. Jur., sec. 1226; 24 Tex., 
238; Wells v. Moore, 15 Tex., 521; Siem: Primm, 6 Tex., 
170; 22 How., 107; United States rv. Linn, os How., 110; 1 
Denio, 239; Pinchain v. Collard, 13 Tex., 334; 6 Johns. Ch., 
423; Murphy v. Elliott, 6 Blackf., 482; 9 iamsalices (8. C.,) 
56; Cordova v. Hood, 17 Wall. 1 


Daniel B. Hatch, also for appellee. 
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Opinion of the court. 


Roserts, Cuter Justice.-—This is a suit brought on a note 
by Singletary, for the use of Wynne against W. H, Clark, 
one of four makers of a joint and several note, the other 
three being dead, to recover a judgment against Clark for 
the amount due on said note, and against John Ellis, to sub® 
ject land to which he has the legal title, to a vendor's lien. 
Plaintiff recovered a judgment. Clark did not appeal,—Ellis 
did. The matter in issue is, whether or not the judgment 





subjecting the land to the vendor’s lien, in discharge of the 
recovery against Clark on the note, is erroneous, as contended 
by Ellis, who has appealed. 

The errors assigned are numerous, and cover all possible 
grounds of error that can be raised upon the proceedings in 
the record; and it will suffice to consider such questions as 
properly arise under them, without following them in detail. 

It is contended by Ellis that no vendor’s lien attached to 
the note sued on in the hands of the plaintiff. The land was 
sold by Ellis to Kirksey, for which he took four notes, payable 
to himself, one of which he transferred to Hogue, in payment 
of a debt, and Hogue, in payment of a debt, transferred and 
indorsed it to Robinson, Singletary & Co., of which firm 
Singletary was the surviving partner. It was proved that this 
note expressed that it was given for the land known as the 
Cedar Landing tract, on the Trinity river. Afterwards, Kirk- 
sey sold the land to Hoyvell Molliman, who executed three notes 
to Ellis, in place of the three Kirksey notes still held by him; 
and after he went into possession of the land under a deed from 
Kirksey, gave his note, signed also by Clark and two other 
Hollimans, to Robinson, Singletary & Co., in exchange for 
the Kirksey note held by them. This substituted note ex- 
pressed that it was given for the Cedar Landing tract of land. 
It was proved by Hogue that he, Kirksey, and Ellis knew 
of this substitution, and that he and Kirksey desired it to be 
done. It was proved by Robinson that in receiving the 
Holliman note in exchange for the Kirksey note, it was ex- 
pressly understood between him and Howell Holliman, who 
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made the exchange with him, that the vendor’s lien on the 
land was still retained, and that the other makers’ names on 
the note were only an additional security for its payment; 
and further, that Hogue advised him to retain the vendor’s 
lien. The evidence in support of these facts is sufficient to 
support the verdict of the jury; and therefore they must be 
regarded by this court as established, in considering the ques- 
tions of law arising upon them, 

The mere fact of substituting the Holliman note for the 
Kirksey note held by Robinson, Singletary & Co., did not 
destroy the lien, if it then existed. (Pinchain v. Collard, 13 
Tex., 336.) That the indorsement of the note by Hogue 
to Robinson, Singletary & Co. did not release the lien is not 
to be presumed, for it would have been contrary to the in- 
terest of both parties. Such a presumption is further rebutted 
by Hogue’s desire for the substitution, and his advice to them 
to retain the lien on the land in the exchange of the notes. * 

There being sureties on Howell Holliman’s note, thus sub- 
stituted, might, if unexplained, raise a presumption that the 
vendor’s Nien was released. When land is sold, and the pur- 
chase-money is not paid, the lien attaches as matter of course. 
Its release must be.shown by such facts as show that it was 
intended by the parties not to be relied on as a security for 
the unpaid purchase-money. Taking a note, being mere 
evidence of the debt, is not such a fact, Taking sureties on 
the note is a fact tending in that direction, from which such 
intention may be pr esumed. Not, however, if there is that 
stated in the note which shows it was not so intended, as in 
this case, where it is expressly stated that it was given for the 
Cedar Landing tract, which could have been for no other 
purpose than to indicate the intention of the contracting 





*There was a difference in the amounts of the two notes exchanged: 
one for $1,250, and the other for $1,312.50, which, had it been of any im- 
portance in evidencing a release of the lien, might have been explained 
more fully by Hogue, who seems to have taken some part in each and 
all of the transactions involved in this suit. 
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parties not to release the lien by the additional security; and 
if this should be regarded ambiguous in its import, its object 
to that end was fully explained by the evidence of Robinson, 
who was properly allowed by the court to explain the circum- 
stances under and purpose for which that expression was 
inserted in the note given by Holliman, just as he might 
explain that the note given for the land, if it had not been so 
expressed, without violating any rule of evidence. 

The release of the lien is a question of fact dependent upon 
the evidence establishing the intention of the parties not to rely 
on the land as a security, or as one of the securities, for the 
payment of the unpaid purchase-money. (Parker County v. 
Sewell, 24 Tex., 238—referring to Macreth v. Symmonds, 
15 Ves. R., 384; 4 Kent’s Comm., 171; 2 Story’s Eq. Jur., 
590, 7th ed.) 

We cannot say that the evidence was insufficient to estab- 
lish that the lien was not released, 2s found by the verdict 
and sanctioned by the judgment of the court. 

The next question arises upon the re-acquisition of the land 
by Ellis through Pollard. 

Holliman and wife conveyed the land to Pollard, for ten 
thousand dollars in Confederate money paid down, under a 
promise to take up the notes which constituted a lien upon 
the land. Three of the Holliman notes that had been sub- 
stituted for the Kirksey notes were in the hands of Ellis, only 
one of which was paid in Confederate money, by Holliman 
to Ellis, and one of said notes was then in the hands of 
Robinson, Singletary & Co. 

The evidence as to whether Pollard had notice of the last- 
named note at the time of his purchase, though conflicting, 
is sufficient to sustain the finding of the jury in favor of it. 

Pollard, rather than pay off the notes, transferred the land, 
with some stock on it, to Ellis, for three hundred dollars in 
gold, he then owning two of the Holliman notes for $1,312.50, 
for which the land was bound. ; 

It is contended by Ellis that he holds the legal title through 
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a bons fide purchaser for a valuable consideration ; and if the 
evidence is against him in that, by the notice to Pollard that 
still he has obtained the legal title, and holds it by a superior 
equity, by virtue of his two unpaid notes, which constituted 
the moving inducement for Pollard to convey to him for 
three hundred dollars; and that at least, having set out the 
notes in his answer, the court erred in not submitting a 
charge to the jury as requested by him, which would have 
enabled the jury to find a verdict which would have required 
the court to have enforced the lien of his two notes on the 
land concurrently with that of the plaintiff’s note. As to the 
first proposition, it is not perceived how his obtaining the title 
from Pollard would perfect his right to the land by virtue of 
his lien, when that title was acquired under notice of plain- 
tiff’s lien, or of the facts which constituted such lien, Pollard 
also having such notice; all which is so established by the 
evidence and confirmed by the verdict, as not to be disputed 
on error in this court. 

As to the second proposition, the same answer may be 
given as was given by the court below in refusing the charge ; 
which is, that it was not applicable to the case. The charge 
requested was, in effect, that the jury should find whether or 
not his notes constituted a lien upon the land, if they so found 
as to note of plaintiff. The reason why such a charge was 
not applicable to the case was, that the notes were not pleaded 
in a way to indicate the design of making them the founda- 
tion of an adjudication and decree in this suit, partitioning 
the interest in the land between those having liens, by a sale 
of it, and a division of the proceeds proportioned to their 
respective rights. 

But his notes were recited in explanation of the purchase 
from Pollard, and to fortify the small consideration given to 
him for the land. 

A further reason was, that other facts should have been stated 
by Ellis in that connection, particularly the present value of 
the land, and anything else that would have shown it to be 
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inequitable to appropriate a disproportionate amount of the 
value of the land in satisfaction of the lien of the one note 
sued on. As, for instance, if it were alleged and proved that 
the land is now worth only the amount of this note, it might be 
inequitable to allow it to be appropriated to the payment of 
this note, when there were two other notes of the same size 
in Ellis’s hands that had not been paid. In that view also it 
would have been proper for Ellis to have consented to hold 
his legal title in trust, subject to the disposition of the court, 
in satisfaction of all of the valid liens that might be estab- 
lished in the suit. 

If, however, the land was worth ten thousand dollars, the 
enforcement of a valid lien for about one fifth of its value 
would not have the effect to exclude Ellis from the benefit 
of his liens, for double that amount already secured by his 
legal title, without a suit from Pollard. These allegations 
were not made in the answer so as to raise the equity n 


favor of Ellis, and put the court in motion to give him such 
affirmative relief. He did not put himself in the attitude of 
aiding the court to adjust and to satisfy the equities, but 
preferred rather to stand upon his legal rights in the de- 
fensive as a legal cover and protection to whatever equities he 


had. So the case is exhibited in the pleadings and evidence 
throughout. 

The next question arises upon the effort of Ellis to take 
shelter under Billingsley, as a bona fide purchaser for a val- 
uable consideration, without notice of this lien attaching to 
the note sued on. 

Giving the legal effect to the facts, rather than a minute 
detail of them on this question, after Ellis was in possession 
of the land under the Pollard deed, Billjngsley obtained a 
judgment against him for a debt for an amount over four 
hundred dollars; had the land levied on as Ellis’s property, 
and bought it at the sherifft’s sale without any notice of the 
lien secured by the note of Singletary, on which this action 
is brought; after which Ellis got a conveyante of the land 
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through his agents, Jagers, Byrd & Co., for an amount some- 
thing over two hundred dollars. 

It is contended by Singletary that as Billingsley was a 
judgment creditor, and had his bid for the land credited on 
his judgment, thereby giving no other consideration for the 
land than his antecedent debt, embodied in his judgment, he 
did not stand in the position of a bona fide purchaser for a 
raluable consideration, as against this lien, of which he had 
no notice. 

The reason of this rule is said to be, that “the judgment 
creditor shall be deemed entitled merely to the same rights 
as the debtor had, as he comes in under him, and not through 
him; and upon no new consideration, like a purchaser.” 
(Burgh v. Burgh, Rep. Temp. Finch, 28; see note 2, Story’s 
Eq. Jur., sec. 410, p. 388, Redtield edition.) This principle, 
however, is strongly combated in the case of Bayley v. Green- 
leaf, (1 Wheaton U. 8. Rep., 46,) where it is attempted to be 
shown to be applicable to bankrupt creditors and the like, 
and not to creditors generally, who have obtained judgments 
and become purchasers under them; for otherwise their 
judgment liens would avail them nothing. This is referred 
to with approbation by Chancellor Kent, as entitled to general 
assent. (4 Kent’s Comm., 154.) 

It does not follow from this principle, however, that Ellis 
is in a position to protect himself, as Billingsley might have 
done; for he sold the land to Kirksey, and traded one of the 
purchase-money notes; to Hogue, and he assigned it to Rob- 
inson, Singletary & Co., who took in exchange for it Holli- 
man’s note, now sued on, the lien being preserved all along, 
and Ellis was proved to be cognizant of the facts pertaining 
to it; and having, with such notice, obtained the title to the 
land from Billingsley, he seeks thereby to defeat the lien of 
the note that he put in circulation, and for which he obtained 
® full consideration. 

Mr. Story, after stating the rule that one who has notice, 
deriving title through one who had no notice, is thereby 
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protected in his right, proceeds to say: “It is wholly imma- 
terial what the equity is, whether it is a lien or an ineum- 
brance, or a trust, or any other claim; for a bona fide purchase 
of an estate for a valuable consideration purges the equity 
away from the estate from all persons who may derive title 
under it, with the exception of the original party, whose con- 
science stands bound by the violation of his trust and medi- 
tated fraud; but if the estate becomes revested in him, the 
original equity will reattach to it in his hands.” (1 Story’s 
Kq., 420, p. 388, Red. ed., referring to Burgh rv. Burgh, Rep. 
Temp. Finch, 28 ; Kennedy v. Daily, 1 Schr. & Lefr., 379, and 
other cases.) 

This exception to a general rule seems to be peculiarly 
applicable to this ease, as it is established by the evidence 
and as it is confirmed by the verdict, as it prevents one from 
deteating a claim, held by another upon 2 valuable consid- 
eration, obtained in good faith in the course of trade, for 
which he has received full value when he put it in cireula- 
tion, and had full notice that it was in the hands of plaintiff 
when he obtained the title from Billingsley, by paying money 
for it, which simply discharged a debt which he was bound 
to pay at all events. 

The questions discussed embrace, as it is believed, all the 
matters complained of that are thought to require a serious 
consideration ; and although it might have been more satis- 
factory if the case could have been shaped and conducted 86 
as to have settled and adjusted the equities of the respective 
parties, still, as the case is presented in the record, we do not 
conceive that there is any material error, requiring a reversal 
of the judgment, and therefore it is affirmed. 


G. W. Davis, for rehearing. 

Appellant asks the court to giant a rehearing in this cause. 
To grant a rehearing that the court may re-examine the 
grounds of its decision, could not, it is believed, work any 
possible injury to any one. 
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Under such a view of the case, we ask the leave of the 
court to submit such reasons as have suggested themselves 
why a rehearing should be granted. If it shall be found 
upon close examination that the equities of the case have not 
been reached, or that substantial justice has not been done, 
then of course a rehearing should be granted. 

It is submitted as a general principle that whatever equities 
develop themselves or arise out of the facts alleged and proven, 
are the real equities in a case. (Fonblanque’s Eq., §§ 2 and 
3; 1 Story’s Eq., §§ 26-32.) 

The form and manner in which facts are alleged, it is be- 
lieved, are not so material as that the facts themselves shall be 
alleged. 

If the facts show equities, the relief they call for, it is sub- 
mitted, should be granted. (Wells v. Fairbank, 5 Tex., 585; 
Horne v. Black, 24 Tex., 293.) 

Nor would the fact—as may or may not have been the 
case with appellant in this cause—that a party mistook his 
rights, preclude the court from granting the relief the aver- 
ments and proof showed he was entitled to. (Hipp rv. Hut- 
chett, 4 Tex., 24; Spann v. Sterns, 18 Tex., 570; Smith v. 
Clopton, 4 Tex., 114; Smith v. Corcoran, 7 La., 52; Tram- 
mell v. Watson, 25 Tex. Supp., 216.) 

In this case appellant avers that the two Holliman notes he 
holds were given for part of the purchase-money of the land 
described in the pleadings; that said notes belong to him 
and are unpaid, and that he has a vendor’s lien upon the land 
in question to secure their payment; and he prayed for “ gen- 
eral and equitable relief in the entire premises.” Under 
this prayer, it is submitted, the court would have power to 
grant full relief and all the relief the equities in the case 
ealled for. (Kelly v. Payne, 18 Ala., 371; Bourke v. Vander- 
lip, 22 Tex., 223; Filkin v. Ferris, 18 Barb., 581; Texas v. 
Hardenberg, 10 Wallace, 86, 89.) 

Under this prayer, being one for general relief, the court 
might not only grant full relief, but different relief. Where 
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a party mistook the law and his rights under it, and prayed 
for particular relief that could not be granted, and also prayed 
for general relief, it is believed the court could refuse the 
particular relief prayed for, and, under the prayer for general 
relief, could grant the relief the party was entitled to, though 
that relief might be different from the relief prayed for. (1 
Danl. Ch. Pl. & Prac., p. 437; Bailey v. Burton, 8 Wend., 
353; Kelley v. Payne, 18 Ala., 371; Hiemv Mill, 13 Ves., 
119; 17 La. Ann., 37; Lingan v. Henderson, 1 Bland., (Md.,) 
251; Wiswell v. Ist Cong’l Church, 14 Ohio State, 31.) 

Moreover, in equity, it is conceived, the rule of pleading 
applicable to the defendant’s answer is less strict than that 
which governs the plaintiff in framing his bill. (Story’s Eq. 
Plead., § 255; Crain v. Barnes et al., 1 Md. Chancery, (Johns.,) 
155-7; Ory v. Winter, 4 La., (Martin,) N. 8., 279 to 283; 
Cunningham v. Wheatly, 21 Tex., 185.) 

That the court below erred in refusing to give the follow- 
ing charge asked by appellant: 

“In the event the jury should find for the plaintiff, then they 
will further find whether the two notes given in evidence by 
Ellis, signed by Holliman, were executed by Howell Holli- 
man in part payment of the purchase-money of the land de- 
scribed in plaintifi’s petition, and by the mutual agreement 
of said Holliman, Kirksey, and Ellis, were exchanged for the 
Kirksey notes previously in the hands of Ellis as the original 
vendor of said land.” 

The refusal of the court to give this charge took away 
from the jury the consideration of the appellant’s rights, and 
put it out of the power of the court to decree upon the verdict 
the relief appellant was entitled to. 

If this charge had been given, it is assumed—for the proof 
abundantly warrants the assumption—that the jury would have 
found affirmatively that the two Holliman notes owned by 
appellant were unpaid, and were given in part payment of 





the purchase-money of the land in controversy; and then 
upon that verdict the court could have decreed full equitable 
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relief to both appellant and appellee, and decreed the land 
to be sold and the proceeds of the sale divided pro rata be- 
tween appellant and appellee. The propriety of giving this 
charge is particularly enhanced when we consider the nature 
of the plaintiff's action, and especially the averments of his 
last amendment. (Smithwick v. Andrews, 24 Tex., 494; 17 
Tex., 558, 559; Dogget v. Rankin, 31 Cal., 326-328; Gilkey 
v. Peeler, 22 Tex., 669; Chamblee vr. Tarbox, 27 Tex., 146, 
147.) The verdict of the jury is erroneous, because it is not 
responsive to the whole of the case made by the pleadings and 
the proof, but only embraces the rights of the appellee, and 
does not embrace or respond to the rights of the appellant. 

That the verdict of the jury would have been different 
had the above charge been given, is manifest from the ver- 
dict itself, which is as follows: ° ° . ? , 

“ We the jury find that the note sued on was given in part 
for the purchase-money of the land described in the plaintiffs 
petition, and that the plaintiff has a vendor’s lien thereon”— 
evidently implying under the case made that appellant’s two 
Holliman notes were given for the unpaid balance of the 
purchase-money. 

It may be well enough now to look a little closely into the 
reason .assigned by the court below for refusing the charge 
asked. The reason assigned is, “because the charge is not 
applicable to the ease.” Let us see how well founded that 
reason is. Ifa party mistakes the law and his rights under 
it, and states his rights in the form suggested by that mis- 
take, it is submitted that the court would not be precluded 
by the form in which his rights or the faets upon which they 
rest were stated, from granting the relief the facts intrinsic- 
ally and inherently entitled him to. 

The defendant’s answer was not excepted to by the plain- 
tiff; and his proof as to the said Holliman notes having been 
given as substitutes for the original notes of Kirksey, (Ellis’s 
immediate vendee, Holliman being his sub-vendee with no- 
tice,) was in no wise objected to. And under such circum 
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stances, it would seem, defendant was entitled to particular 
liberality, when it was apparent the ends of justice required ' 
it. (18 Barb., 581.) 

The insufficiency of the reason assigned, it is believed, will 
be more manifest upon taking into consideration the fact that 
the court below admitted appellant’s evidence to establish 
his rights as alleged, and then refused to charge the law ap- 
plicable to the facts he had been permitted to prove. 

Appellant’s equities existed and were not affected or changed 
by the purchase from Pollard. Whatever those equities were 
before the purchase, they remained afterwards. That before 
the purchase from Pollard appellant’s right or equitable 
ownership of the land in question was the right to subject the 
land to the payment of his two notes, (waiving the doctrine 
of superior right in Ellis as original unpaid vendor,) if the 
land should sell for enough to pay all three notes; and 
if not for enough to pay all of them, then for his pro rata 
share of the purchase-money. Before the purchase from 
Pollard the appellant had an equitable interest in the land, to 
secure the payment of his two Holliman notes, and appellee 
had an equitable interest in the land to secure the payment 
of his note, while Pollard had the naked legal title. After 
the purchase from Pollard, appellant had the legal title ac- 
quired from Pollard, and the equitable right to have his two 
notes paid out of the land; and the appellee had the equitable 
right to have his note paid out of said land. That appellant’s 
equities were not affected by the purchase from Pollard will 
he more manifest from a wider view of the principle stated. 
Suppose appellant before his purchase from Pollard had trans- 
ferred his two Holliman notes to a third party: would not 
such third party have had the right after the purchase from 
Pollard to enforce his vendor’s lien against the land and have 
it sold for the payment of his two notes? If he would have 
that right, upon what would such right rest? Would it not 
be because the vendovr’s lien was an incident to the note to 
secure its payment, and followed it into whosesoever hands it 
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went? Would not that incident attach to the notes and fol- 
low the ownership whether in one person or another? The 
ownership being in appellant, what good reason can be given 
why the incident should not attach to them in his hands as 
against other outstanding equal liens or equities, whether 
he be dual orsingle? (Holloman r. White, 41 Tex., 62; Jack- 
son v. Hill, 39 Tex., 493.) 


On Motion ror REHEARING. 


Roserts, Cuter Justice.—In addition to what is said in 
the opinion, it may be added that the defendant Ellis, in his 
amended answer, presented and relied on three distinet 
defenses to defeat the suit of the plaintiff as to the vendor's 
lien upon the land. 

1st. That the vendor’s lien had been waived on the original 
note by its assignment, and had been lost by the substitution 
of the Holliman note sued on, and by taking sureties upon 
the substituted note. 

2d. That Ellis had a legal title through Pollard, a purchaser 
without notice of the lien attaching to the lund by this note. 
In this part of the answer the two notes held by Ellis were 
set out ostensibly in explanation of the reason why Pollard 
would make a sale of the land to him for a very small con- 
sideration, in support of the validity and good faith of said 
sale. When presented in that point of view, and for such a 
purpose, the plaintiff may have had no occasion to make any 
defense against them, Had these notes been made the chief 
ground of an equitable defense, separately and distinctly pre- 
sented in the nature of a cross-bill seeking affirmative relief, 
instead of being made, as they were, merely incidental and 
auxiliary to a legal defense, then plaintiff would have had 
fair notice, and might have shown, if he could, that the two 
notes held by Ellis had been paid, or from some other cause 
were not entitled to a proportionate share of the proceeds of 
the land, if sold to discharge the liens upon it. The fact that. 
as the case stands upon the record now, it appears improb- 
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able that he could have done so, does not alter the question 
as one of pleading. Each party to a suit has a substantial 
right to be confronted with pleadings of his opponent, so 
shaped as to give him reasonable notice of what is designed 
by them. As these notes were pleaded in connection with 
and as part of a well-defined separate defense of legal title 
under Pollard, it could hardly have been anticipated before 
the trial that they were pleaded in the way of a cross-action 
for affirmative relief on the part of Ellis; and hence the 
plaintiff could not be expected to have made any defense 
against said notes in reference to that view of the case, either 
in his pleading or in his proof. 

3d. That Ellis had a legal title through Billingsley, who 
was a bona fide purchaser without notice of this lien. 

After the pleadings have been made up and the evidence 
has been submitted on the trial, a party should not be 
allowed, by asking: a charge of the court, to give a direction 
to the case of which the opposite party was not fairly noti- 
fied by the pleading before the trial commenced. 


MoTION OVERRULED. 


J. Earut Preston v. C. R. BREeep.ove. 


1. VerRDICT.—In a suit on a promissory note and to enforce the vend- 
or’s lien, where the defendant pleaded a general denial, a verdict 
for the amount of the note is insufficient to sustain a judgment fore- 
closing the lien. 

2. VENDOR’S LIEN—JUDGMENT.—A party in possession claiming under 
complete and reeorded conveyances, is not affected by a decree fore- 
closing the vendor's lien against a remote vendor in a proceeding to - 
which he is not a party; and a sale under such deere would be in- 
effectual to pass the title, or, at all events, so as to cut off his de-_ 
fenses to the lien. . y 

3. BREACH OF WARRANTY.—The fact that suit had been brought . 

against the maker of a note secured by the vendor’s lien for the 

land, is not of itself evidence of failure of title so as to defeat the 

action on the note for the purchase-money. 
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Aprrat from Grimes. Tried before the Hon. James R. 
Burnett. 

Breedlove sued Preston on three promissory notes, exe- 
cuted September 16, 1868, by Preston to W. H. Smith, and 
indorsed by Smith, alleged to have been assigned before 
maturity, and also to enforce the vendor’s lien alleged_to 
have been retained on six lots in the town of Navisota, for 
which the notes were given. 

Defendant answered by general denial, and specially that 
the notes were executed for the lots to Smith, who at the 
time executed to defendant a warranty deed for the lots, and 
agreed to take up and discharge a prior vendor’s lien in favor 
of one Nolan, before demand should be made of payment 
of said notes. That Smith failed to pay Nolan, and that suit 
was instituted by Nolan against W. 8. Thomas, the maker of 
the note, secured by the said prior vendor’s lien, aud prose- 
cuted to judgment at the Summer Term of the District Court 
of Grimes county 1868, and sale ordered of the lots; that to 
prevent sale, defendant paid off the Nolan judgment while 
the notes were held by Smith; that Smith was insolvent, and 
that the notes were assigned by him after maturity, and that 
Breedlove had full knowledge of all the facts, and of defend- 
ant’s equities. By amendment defendant pleaded that before 
the said notes were transferred to Breedlove, one Clark and 
his wife had instituted suit for one half interest in said lots, 
which suit was still pending, whereby defendant was in dan- 
ger of losing the half interest; that Smith was insolvent, 
unable to respond on his warranty, &e. 

Plaintiff, in replication to the last plea, alleged facts avoid- 
ing the title of Clark and wife; and further, that defendant 
at his purchase well knew of the ommnion of the title, and 
was willing to accept it. 

The court instructed the jury— 

1. “In this case the defendant admits the execution of the 
notes read in evidence, and that the same holds a vendor’s lien 
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on the premises described in the petition; you will therefore 
render 2 verdict for plaintiff, unless,” &e. 

2. «If you believe from the evidence that at the time of the 
sale of the premises Smith agreed to lift any outstanding 
liens, and that Nolan held a bona fide and valid lien on the 
premises, and the defendant paid such lien, then you will 
find the amount paid and the time it was paid; but if Smith 
at the time he purchased the premises did not know of the 
Thomas note, then his title was good, and he was required to 
pay such note, nor is defendant entitled to have a credit for 
any amount he may have paid on the same; and in this case 
you will find for the plaintiff.” 

The court refused to instruct the jury, at instance of Pres- 
ton, that “if they believed from the testimony that Preston 
relied on ‘Smith’s promise to remove all liens, &c., on the 
lots, then Smith was bound to make good his promise, ce. ; 
and that the judgment of Nolan v. Thomas, enforcing the 
vendor’s lien, was valid, and could not be attacked collat- 
erally. 

The jury found a verdict, “ We, the jury, find for the plain- 
tiff full amount note and interest, less credit on note.” 

Upon this verdict the court rendered judgment for $311.29, 
and ordering sale of the lots to satisfy the judgment. 

Motion for new trial was overruled, and Preston appealed. 
The errors assigned are given in the opinion. 


Boone § Goodrich, for appellant, cited Rogers v. Broad- 
nax, 24 Tex., 541; Bailey v. Mills, 27 Tex., 438; Claiborne 
v. Tanner, 18 Tex., 68; Spiva v. Williams, 20 Tex., 442; 
May v. Taylor, 22 Tex., 348; Mussina v. Goldthwaite, 34 
Tex., 125. 


Hutchinson & Carrington, for appellee, cited Cooper v. 
Singleton, 19 Tex., 260; Brock v. Southwick, 10 Tex., 65; 
Hurt v, McReynolds, 20 Tex., 599; Perry v. Rice, 10 Tex., 
367; Tarpley v. Poage, 2 Tex., 148; Herman on Estop., 108 - 
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Robinson rv. Varnell, 16 Tex., 387; Linn v. Wright, 18 
Tex., 317; Farquhar v. Dallas, 20 Tex., 200; Thompson 
v. Payne, 21 Tex., 625; Lemmon v. Hanley, 28 Tex., 225; 
Cook rv. Jackson, 20 Tex., 211; 2 Sugd. on Vend., 74; 2 
Story’s Eq., § 1226; Fisher v. Foote, 25 Tex. Supp., 315; 31 
Tex., 725; Gamage v. Trawick, 19 Tex., 64; George v. 
Lemon, 19 Tex., 152; Oliver v. Chapman, 15 Tex., 410; 
Long v. Steiger, 8 Tex., 462; Perry v. Robinson, 2 Tex., 491; 
Briscoe v. Bronaugh, 1 Tex., 340; James v. Wilson, 7 Tex., 
232; Moke v. Fellman, 17 Tex., 368; Parker v. Leman, 17 
Tex., 116. 


GouLp, AssocraTE JusticE.—One of the errors assigned is, 
that “the verdict is too vague to support the judgment and 
decree of the court.” If we should hold the verdict suff- 
ciently certain as to the amount, there was still no finding 
in relation to the vendor’s lien claimed; and, inasmuch as 
there was a general denial, the verdict was clearly insuffi- 
cient to support the decree of foreclosure. (May v. Taylor, 
22 Tex., 348; McConkey v. Henderson, 24 Tex., 212; Bled- 
soe v. Wills, 22 Tex., 650; Burford v. Rosenfield, 37 Tex., 
42.) 

In reversing the case for this error it is proper to notice 
other questions liable to recur on another trial. 

Being in possession under a deed with warranty, it cer- 
tainly devolved on Preston to establish that the outstanding 
lien, which he claimed to have paid, and for which he claimed 
eredit on his note, was a valid lien as against his vendor, 
Smith. The production of a judgment of foreclosure in favor 
of a prior vendor, Nolan, against Nolan’s immediate ven- 
dee, Thomas, (a proceeding to which it does not appear that 
either Smith or Preston were parties, and a proceeding which 
appears to have been commenced whilst Preston was in pos- 
session, under a recorded deed connecting back through 
several complete and recorded conveyances with the defend- 
ant Thomas,) did not show that the lien was valid, as against 
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Smith or Preston, or that a sale under the decree would affect 
Preston’s title. A party in possession, claiming under com- 
plete and recorded conveyances, is not affected by a decree 
of foreclosure against a remote vendor alone; and a sale 
under such a decree would be ineffectual to pass the title, at 
all events, so as to cut off his defenses against the lien. 
(Mills v. Traylor, 30 Tex., 7; Buchanan v. Monroe, 22 Tex., 
542; Chapman v. Lacour, 25 Tex., 94; James v. Jacques, 
26 Tex., 323; Johnson v. Byler, 38 Tex., 606; Hall v. Hall, 
11 Tex., 526; Webb v. Maxan, 11 Tex.; Watson v. Spence, 20 
Wend., 264; 2 Hilliard on Mort., p. 87, par. 35 et seq.; 
Ram. on Jud. Sales, secs. 176, 199, 382; Freeman on Judg., 
secs. 162, 205.) 

It is scarcely necessary to add that the fact that Clark 
and wife had brought suit against the defendant Preston, for 
an undivided moiety of the lots, was not of itself evidence 
that his title had failed to that extent; nor was Preston 
estopped, by his answer in that case, stating matters going 
to show that the suit was not well founded. 

For the reason before stated, the judgment is reversed 
and the cause remanded. 

REVERSED AND REMANDED, 





Gus Parrisu vy. THE State. 

1. EVIDENCE—ALIBI.—On a trial for theft, two witnesses testified 
to facts tending to establish the guilt of the accused; nine other 
witnesses testified to an alibi for defendant, which was inconsistent 
with the truth of the testimony given by the two witnesses ;—on 
appeal from a judgment of conviction: Held, 1st, that the district 
judge trying the case had far better means of judging as to the weight 
to be given to the evidence of the respective witnesses, by an observa- 
tion of their manner of testifying and their apparent intelligence, 
than that possessed by the Supreme Court upon merely seeing their 
evidence in writing; 2d, that the weight of evidence does not 

necessarily depend upon the number of witnesses; 3d, that the 

Supreme Court will not undertake to control the action of the Dis- 
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trict Court and jury trying the case, unless there has been some- 
thing more than a mere preponderance in the number of witnesses 
L who testify to facts inconsistent with guilt. 

2. CHARGE OF COURT—WEIGHT OF EVIDENCE.—A charge upon the 
weight of evidence, which still leaves to the jury in terms the right 
to consider the degree of weight to be attached to the facts referred 
to in the charge, if not excepted to at the trial, is not necessarily a 
material error, when it can be seen that it was not reasonably cal- 
culated to injure the rights of the defendant. 

3. CHARGE OF COURT.—The Code of Criminal Procedure not only 
excuses the judge before whom a cause is tried from charging on 
the weight of evidence, but expressly and pointedly prohibits it. 
(Paschal’s Dig., arts. 3059, 3060.) 

4. JUDGMENT—CRIMINAL PROCEDURE.—Where it is apparent from an 
inspection of the record that an entry of a judgment of conviction 
before the expiration of two days from the coming in of the verdict, 
did not injuriously affect the rights of the defendant, and the same 
Was up to the close of the term recognized by the court as a valid sub- 
sisting judgment, it will not be regarded as a material error, requir- 
ing a reversal of the judgment. 


AppeaL from the Criminal Court of Calvert. Tried below 
before the Hon. N. W. Battle. 

Gus Parrish, who was indicted for the theft of a mule, the 
property of H. A. Foster, which was charged in the indict- 
ment to have been stolen on the 12th day of October, A. D. 
1875, relied on the testimony of nine witnesses, all of whom 
swore that he was at his father’s home sick in bed on the 
12th of October, 1875. Two witnesses for the State testified 
that on that day the defendant was seen by them in the town 
of Reagan, thirty miles distant, where he remained for sev- 

‘eral hours, having in his possession the stolen mule, which 





he claimed as his own, and which, during that day, he sold. 
So much of the instructions as will be necessary to a proper 

understanding of the opinion relating to them will be found 

quoted in it. 


William H. Hamman, for appellant, relied on the prepon- 
derance of the testimony of the nine witnesses for the defense 
to establish an alibi, and contended that the judgment was a 
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nullity, having been entered within two days after the coming 
in of the verdict. 


George \Clark, Attorney General, for the State. 


O. M. Rozerts, Curer Justice.—The defendant was con- 
victed of the theft of a mouse-colored mule, the property of 
H. A. Foster, alleged to have been stolen in Robertson 
county on the 12th day of October, 1875. 

The mule was turned out to graze, at the residence of the 
owner, in Robertson county, with another mule, to which it 
was necked, on the 11th day of October, 1875. Being missed 
the same day, the owner started a negro man in search of it, 
who found it thirty miles distant, at Reagan, in Falls county, 
and returned it to its owner. It does not appear how, from 
whom, or exactly where, he got the mule, or how long he was 
gone after it. 

Two witnesses, merchants, swear that they saw the defend- 
ant with such a mule, trying to sell it at Reagan, on the 
12th day of October, 1875. They had never seen him before 
that day. 

Nine witnesses swear that the defendant was at home, sick, 
on the 12th day of October, 1875, (which was about thirty 
miles from Reagan ;) that they were at his father’s house on 
that day, at a cotton-picking, and saw him there; that when 
he was arrested, shortly afterwards, they counted it up, and 
by that they knew the day of the cotton-picking, when they 
saw him, to be on Tuesday, the 12th day of October, 1875. 

The jury gave credence to the two witnesses in preference 
to the nine. They must have believed that there was some 
mistake as to the time of the cotton-picking, as counted up 
by the nine witnesses, or that their statements were not cred- 
ible. The court below refused to set aside the verdict. 

The judge presiding had far better means of judging as 
to the weight to be given to the evidence of the respective 
witnesses, by an observation of their manner of testifying 
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and their apparent intelligence, than that possessed by this 
court, upon seeing their evidence in writing. Upon a direct 
issue of this sort the weight of evidence does not necessarily 
depend upon the number of witnesses. 

We cannot undertake, therefore, to control the action of 
the jury and the court, unless there had been something 
more than the mere preponderance of the numbers, as in 
this case. 

The charge of the court is, in the main, correct and per- 
spicuous. 

There is a part of one charge that may be said to be upon 
the weight of evidence. It is as follows, to wit: “Recent 
possession of stolen property is a presumption of guilt, if 
unexplained; but the said fact, if proved, is to be taken and 
considered by the jury, in connection with all the facts and 
circumstances of the case, when you come to form your ver- 
dict.” This charge was not excepted to at the trial as being 
upon the weight of evidence, as it might have been, under 
the rules laid down in the Code of Criminal Procedure, (Pas- 
chal’s Dig., arts. 3059 and 3067.) The judge “shall not 
express any opinion as to the weight of evidence, nor shall 
he sum up the testimony.” (Paschal’s Dig., art. 3059.) «It 
is his duty to staté plainly the law of the case.” (Paschal’s 
Dig., art. 3060.) These, with other provisions of the Code, 
seek to separate the duties of the jury from those of the 
judge, and to prevent the encroachment of one upon the 
other in a criminal trial. 

Not then having been excepted to, it might have been 
made a ground for a new trial, when the question would have 
arisen upon it whether or not, in reference to the balance of 
the charge and to the evidence adduced on the trial, it was 
such a material error as was calculated to injure the rights of 
the defendant. (Paschal’s Dig., art. 3137.) 

‘The unexplained possession of property recently stolen 
‘aises a presumption of guilt, as a natural deduction, found- 
ed on common observation. In a praper case, an instruc- 
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tion to that effect cannot improperly mislead the jury. The 
error of it consists in its tendency to substitute the judge 
for the jury in finding a material fact, which it is liable to 
do, unless accompanied with an explanation, as was done in 
this case, which fairly leaves to the jury the consideration of 
the weight of that fact, in connection with all of the other 
facts of the case in proof before them. “The jury are the 
exclusive judges of the facts in criminal causes.” (Paschal’s 
Dig., art. 3058.) 

This court has repeatedly announced that such a charge, 
though not strictly correct, on account of its being upon the 
weight of evidence, not being excepted to on the trial, is not 
necessarily a material error, where it can be seen that it was 
not reasonably calculated to injure the rights of the defendant. 
It may be said to be a very useless piece of advice, if the 
judge had the right to give it; as in a case to which it is pro- 
perly applicable, it is en inference of one fact from the proof 
of another, that could hardly fail to be drawn by the most 
illiterate juryman in the box. 

Such a charge may be expected to be given in courts where 
the judge is allowed to sum up the evidence, and to give to 
the jury his opinion as to the weight of it; from which 
practice it is found, in elementary writers and in judicial 
opinions, to be laid down as a prima facie presumption of 
guilt. 

Our code not only excuses the judge from the performance 
of this duty, but expressly and pointedly prohibits the ex- 
ercise of it. (Paschal’s Dig., arts. 3059, 3060.) 

Still, it is not every error that can be adjudged by this 
court to be a material error, requiring the reversal of a con- 
viction. This charge not having been excepted to on the 
trial as being upon the weight of evidence, and not being 
made a ground of objection in-the motion for new trial, fur- 
ther than as embraced in a general objection to the charge, 
and being accompanied by an explanatory qualification, by 
which it was not calculated to injure the rights of the defend- 
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ant, it is not believed to be a material error in this case, re- 
quiring a reversal of the judgment. 

The irregularity complained of, in entering the judgment 
before the expiration of two days from the coming in of the 
verdict, did not injure the rights of the defendant, as is 
plainly shown by the motions for a new trial and in arrest 
of judgment being made and acted on. — (Paschal’s Dig., art. 
3094.) It is obvious, also, that no prejudice was intended, 
as it is recited in the judgment-entry, that “the defendant be 
remanded to the county jail for the period of two days, in 
order to file a motion for a new trial and in arrest of judg- 


ment.” 


This judgment-entry was subject to the control of 


the court, for any proper correction, during the term, and its 
being allowed to stand as entered, after the action of the 
court upon the motions for a new trial and in arrest of judg- 
ment, and afterwards up to the signing the minutes of the 
court at the end of the term, is a full recognition of it as a 
ralid subsisting judgment, though prematurely entered on 
the minutes, and cannot be held by this court to be a nullity, 
as though no judgment had been rendered. Being a judg- 
ment, and the time of its entry not having deprived the de- 
fendant of any right, or otherwise produced any injury to his 
rights in any way whatever, he has no right to complain of 
it as a material error, requiring a reversal of the judgment. 
The judgment is affirmed. 


AFFIRMED. 





A. YEARY ET AL. v. W. D. Smita. 


1. ERROR BOND.—See error bond held sufficient. 


2. PRACTICE 





SPECIAL ISSUES.—That a cause was submitted to the 


jury upon special issues, and not upon a general charge, is not a 
cause for reversal, even where it appears that the defendant in error 
below asked that the cause be submitted npon a general charge. 

3. PRINCIPAL AND SURETY.—Where a creditor, by a valid and bind- 


ing agreement with the principal debtor, without assent of the 
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surety, materially varies the terms of the contract, or extends the 
time for its performance, the surety is thereby discharged. 

4. PRACTICE—SPECIAL ISSUES.—See special issues held complex and 
obscure, and not calculated to suggest to the jury the points upon 
which the case should turn. 

5. VERDICT.—See verdict held contradictory and insufficient to support 
a judgment. 

6. CONSIDERATION FOR STAY OF JUDGMENT.—A paymeut of part of a 
judgment which was credited thereon is not a sufficient considera- 
tion for holding up execution as to the remainder. 


Error from Gonzales. Tried below before the Hon. 
Henry Maney. 

A motion was made to dismiss the writ for want of a suffi- 
cient error bond, there being but one surety, and because the 
bond was not conditioned as required by law. The bond was 
conditioned “that plaintifis in error shall prosecute said suit 
with effect, and comply with the judgment, order, or decree 
of the Supreme Court upon said writ of error, and well and 
truly pay all such sums of money as may be awarded against 
them.” 

This was a suit by W. D. Smith to enjoin an execution and 
judgment in the District Court of Gonzales county in favor 
of plaintiffs in error. 

In the petition it is alleged that Yeary and wife recovered a , 
judgment against John W. Watson for the sum of $1,703.62, 
with 12 per cent. interest from date, on the 15th of October, 
1859, which was affirmed by the Supreme Court on the 7th of 
November, 1860, against said Watson and his sureties on the 
error bond, A. P. Towns and M. G. Dikes. That afterward, 
on the 10th of January, 1861, execution was issued and levied 
on four negroes, when petitioner and W. L. Foster, as sure- 
ties, executed with Watson a replevin bond for the forthcom- 
ing of the negroes, which bond was returned forfeited on the 
2d of April, 1861; that on the 30th of April, 1861, another 
execution was issued, which, on the 6th of September, 1861, 
wa: levied upon out lot No. 4, in range 1, and two hundred 
and forty-five acres of land on Denton’s creek, which was 
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advertised to be sold on the Ist of October, 1861; the execu- 
tion was returned, with credits amounting to $1,350, and the 
return on the execution was that it was returned for want of 
time to make the balance of the money; that the judgment 
was the property of William Ferguson and A. P. Ferguson, 
who were the wards of Yeary and wife, and that the wards 
became of full age on or before July, 1861; that said Yeary 
and wife turned over to said wards full control of all their 
estate; that William Ferguson had sold and transferred his 
interest in said judgment to T. M. Harwood, defendant 
herein; that on the 21st of August, 1861, Watson, the prin- 
cipal in the judgment, paid A. P. Ferguson $75, and also on 
same day paid him the further sum of $275 on said judgment; 
and in consideration of this payment the said A. P. Ferguson 
contracted and agreed with said Watson by a written agree- 
ment to hold up execution on the judgment from 21st of 
August, 1861, to the Ist day of January, 1862. And that in 
consideration of the said amount he did extend the time of 
payment of said judgment from the 21st day of August, 1861, 
to Ist of January, 1862, by a valid and binding agreement in 
writing, all of which was done without the knowledge or con- 
sent of petitioner; that by reason of the said agreement the 
sheriff was restrained and prevented from making the money 
on the execution, and that the petitioner being only surety on 
said judgment by reason of the said holding up and extension 
of time, the said petitioner was released, and is not now bound 
to pay the same. 

That during the time the judgment was held up, the prin- 
cipal debtor and all the other defendants were solvent, and 
the judgment could be made out of them; that since that 
time they have all become insolvent; that no further pro- 
ceedings were taken on said judgment until August 24, 
1868, when execution was issued, and which is sought to be 
made out of petitioner, he being the only solvent one of 
the defendants; that the levy on the town lot and land re- 
mains undisposed of, and has been released by the acts of 
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plaintiff without the consent of petitioner, and if they had 
been sold at the time would have made the amount of the 
levy; that the principal debtor paid on the said judgment 
various specified amounts, amounting to $1,694.55; that 
Harwood’s half of said judgment had been fully paid off; 
that the execution issued was for more than was due on the 
judgment, after deducting the credits; and prayer is made 
for injunction, &e. 

The answer expressly denied that the execution was ever 
held up, and that any time was given to the principal debtor, 
and that the time of payment of said judgment was extended 
by any binding agreement in writing to hold up said execu- 
tion on said judgment or by any other sort of agreement, 
and that said judgment or execution was held up at all by 
any binding agreement with said: A. P. Ferguson or any 
one else, and that the sheriff was restrained from making the 
money; but upon the contrary, they allege that the sheriff 
did proceed to make a levy on said execution long after the 
date of the said pretended order to the sheriff to hold up 
execution. It is also alleged that if even the said Watson 
did pay to A. P. Ferguson the sums alleged as a consider- 
ation to hold the execution, the full amount was credited 
on the judgment, and that the contract to hold up was with- 
out consideration and void; that said Ferguson was a minor, 
and without control of the judgment, and unable in law to 
make any disposition of the said judgment; and that the re- 
turn of the sheriff on the execution shows that the execution 
was not in fact held up; that an alias execution was issued 
on the 15th of October, 1861, and put in the sheriff’s hands, 
and that he did not execute it or make the money, because 
the country was then in revolution, and the war then just 
beginning absorbed everything, and that on the Ist of Janu- 
ary, 1862, the execution was “returned by operation of law.” 

On the trial, Smith, the plaintiff, read in evidence— 

1. The original judgment in the case of Yeary and Wife 
v. Watson et al. 
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2. The entries on the execution docket in said case, as 
follows: ; 

“T, Wm. A. Ferguson, being the ward of the above-named 
plaintiff, in whose favor the above-named judgment was ren- 
dered as guardian of myself and Austin P. Ferguson, and I, 
having now arrived at full age, and being the owner of one 
equal undivided half of the above judgment, for value re- 
ceived, do hereby assign and transfer all of my interest in 
said judgment to T. M. Harwood, this April 9, 1860. 

Witness : W. A. Fereuson. 

Leo. WILLIs. 

«January 10, 1861.—Issued execution to sheriff Gonzales 
county, including sureties on bond. 

« April 2, 1861.—Returned not satisfied; levy, advertise- 
ment, and forfeiture sheriff, three dollars; sureties on replevin 
bond, Wm. D. Smith and Wm. L. Foster. 

“ May 7, 1861.—Issued alias to sheriff Gonzales county. 

“October 4, 1861.—Returned not satisfied, with credits of 
$1,290.25, and costs paid. 

“August 21, 1861.—$350 paid to Ferguson, and $940.25 
paid to Harwood on 30th October, 1861. 

“October 15, 1861.—Issued pluries execution to sheriff 
Gonzales county against defendants and sureties. 

“January 1, 1862.—Returned not satisfied by operation of 
law. 

“Received on the above judgment, from J. W. Watson, 
the sum of two hundred and seventy-five dollars, for which 
I gave my receipt, dated about 10th July, 1862. 

T. M. Harwoop. 

“Received of J. W. Watson the sum of $126.05, for T. 
M. Harwood, December 2, 1862. F. 

“August 24, 1868.—Issued execution to sheriff Gonzales 
Co. v. M. G. Dikes and W. D. Smith.” 

3. The replevin bond, as described in the petition, with 
the indorsement thereon “ forfeited.” 
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4, The execution issued upon the forfeiture of said bond, 
issued April 30, 1861, indorsed as follows: 

“Tssued April 30, 1861. Come to hand May —th, 1861. 
Credit this execution with $350, by order of Austin P. Fer- 
guson. Dated August 21, 1861. Received $50 costs, 
August 23, 1861, for which Watson holds my receipt. 

Bass, Sheriff. 

«Paid Grundy clerk’s fees. A. T. B. 

“Received clerk’s costs in this case. 

J. H. Grunpy, Clerk.” 

“Levy this execution upon that portion out-lot No.4, range 
1, conveyed to W. F. Laird by the administrator of Elizabeth 
Brown, deceased; also, the interest of W. F. Laird in a 
tract of 245 acres of land, more or less, conveyed to Laura 
and I. Cohn, by N. Trammell and wife, situated on the head- 
waters of Denton’s creek, all pointed out by W. F. Laird. 

«“ Advertised to sell October 1, 1861. 

A. T. Bass, Sheriff G. C. 

“September 6, 1861. 

“The amount to be collected on this execution for 





Harwood is - - - - - - $1,319 90 

940 25 

Balance due Harwood - - - 2. Se $379 65 

“Received on this execution by the hands of Eli Mitchell, 
$950, October 3, 1861. A. T. Bass, Sheriff G. C. 


“Received my commissions on $950.00, and levy and ad- 
vertising, $9.75, by W. A. Nations, deputy. 

“Received, October 3, 1861, of Wm. A. Nations, deputy 
sheriff, $940.25, being the amount above received by him, 
less his commissions, T. M. Harwoop. 

“There has been paid on this execution $1,350, as per 
above receipt, and this execution is returned not satisfied in 
full, for want of time to make the balance. October 4, 1861. 

A. T. Bass, Sheriff G. C. 
By W. A. Nations, Deputy.” 
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Plaintiff then called J. W. Watson, defendant in execution, 
who testified that A. P. Ferguson was a ward of Yeary and 
wife, and owned one half interest in the judgment; that he 
became of age in Angust, 1861, and his guardian had au- 
thorized witness to deal with him about his share of the 
judgment. Witness proved the following orders, which were 
read in evidence: 

“Mr. A. T. Bass, sheriff of Gonzales county: You are hereby 
instructed to hold up a certain execution in your hands in my 
favor, and against J. W. Watson, William Smith, and Wil- 
liam Foster, until the first day of January, 1862, and credit 
said execution with the sum of two hundred and seventy-five 
dollars. August 21, 1861. Respectfully, 

Austin P. Fereuson. 
“ATTEST: 

“W. H. H. Wane, 

“A. J. L. Lowe.” 

“Received, July 10, 1862, of John W. Watson the sum of 
two hundred and seventy-five dollars, being in part payment 
of my half of the judgment in the District Court Gonzales 
county, styled James A. Yeary and wife against J. W. Wat- 
son, on a note which was given for certain negroes belonging 
to the heirs of Ferguson. T. M. Harwoop.” 

“Mr. A. T. Bass, sheriff of Gonzales county: You are 
hereby requested to enter a credit of seventy-five dollars on 
an execution in your hands in my favor, and against J. W. 
Watson, William Smith, and William Foster, and oblige, 
yours, respectfully, Austin P. Fercuson. 

« August 21, 1861. 

“ ATTEST: 

«Wm. H. H. Wane, 

«Asa J. L. Lowe tt.” 

Witness then stated that the $275 order was not in fact 
for money, but for a pair of match horses witness let A. P. 
Ferguson have when he was going to the army in 1861, and 
that in consideration of said match horses A. P. Ferguson 
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agreed to credit the execution with the sum of $275, and to 
nold up the execution until January 1, 1862; that Harwood 
owned half the judgment by purchase of the interest of the 
other ward, who was younger than A. P. Ferguson; that in 
the fall of 1861 witness and all his sureties were solvent, and 
had plenty to pay all debts, but now all were insolvent and 
discharged bankrupts, except the plaintiff, W. D. Smith. 

On cross-examination, Watson testified “that the $75 and 
$275 (making $350) was duly credited on the execution, but 
that the $275 was for a pair of horses he let Ferguson have 
when going off in the Sibley expedition in the fall of 1861.” 
Witness had brought said orders to Gonzales, and had deliv- 
ered them to A. T. Bass, sheriff of Gonzales county. 

Plaintiff offered to prove by Watson that the execution had 
been held up by Watson, and for what consideration it had 
been so held up. This was excluded, on objections by de- 
fendants that the execution and return therein were conclu- 
sive and could not be varied by parol testimony. 

Plaintiff then read the execution sought to be enjoined. 

J. F. Miller, for plaintiff, and his counsel, testified that when 
he had been spoken to by plaintiff to inquire into the execu- 
tion that had been issued against him, on examination, he 
found in the office of the clerk of the District Court of Gon- 
zales county the two orders dated August 21, 1861, one for 
$75 and the other for $275, carefully folded up in the execu- 
tion issued October, 1861, and returned January 1, 1862. 

Defendants then read the execution issued October, 1861, 
and returned January 1, 1862, with the indorsements thereon, 
(see above,) and called Leo Willis, who testified that “he was 
the clerk of the District Court of Gonzales county during 
1861 and 1862; that it was his custom to issue all executions 
immediately after the adjournment of the court; that the Dis- 
trict Court met about the first week in October, 1861, and 
remained in session about a week; but little business was 
done, the country being in revolution and everybody going 
to the army; that all executions issued by him, amounting to 
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about two hundred in all, were returned by the sheriff Jan- 
uary 1, 1862, with indorsements similar to the one in this 
ease: ‘January 1, 1862. Returned, not satisfied, by opera- 
tion of law.’ That the sheriff did not attempt to make 
money on executions at that time; that the war absorbed 
everything.” 

The court submitted special issues, which, with the response 
of the jury to each, are as follows: 

Ist. “At the date of the order of A. P. Ferguson to the 
sheriff, was the said A. P. Ferguson the owner of the whole 
judgment or part of the judgment in favor of J. A. Yeary 
and wife against J. W. Watson and others; and if you say 
he was owner of a part of said judgment, then how much 
of it did he own?” 

To which the jury answered, “A. P. Ferguson owned one 
half.” 

2d. “Was the execution upon the judgment referred to 
held up, to the extent of the interest of said A. P. Ferguson, 
by the written agreement of A. P. Ferguson with J. W. 
Watson, entered into and made by Ferguson for a valuable 
consideration, outside of and beyond the indebtedness of said 
Watson, by reason of said judgment, without the consent of 
William D. Smith, the plaintiff in this suit?” 

Answered in the affirmative. 

3d. “Did said J. W. Watson pay to said A. P. Ferguson, 
as a consideration for the execution on said judgment being 
held up, any other or further amounts of money than that 
which was credited to Watson on the judgment referred to?” 

Answered in the affirmative. 

4th. « Was execution upon the judgment referred to held 
up for the full amount of said judgment; and if so, at whose 
instance was said execution so held up, and was it without 
the consent of William D. Smith, the plaintiff in this suit?” 

To which the jury answered, “The execution was not held 
up for the full amount; and was at the instance of A. P. 
Ferguson, and without the consent of W. D. Smith.” 
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«We, the jurors in the case of William D. Smith v. J. A. 
Yeary et al., decide in favor of the defendant.” 

Upon this verdict, a decree was rendered in favor of Smith 
for costs, against the defendants for costs, and releasing him 
from liability upon the execution and judgment enjoined and 
upon the replevin bond signed by him. 

Yeary and his co-defendants filed a motion for a new trial, 
which was overruled, and they prosecuted their writ of error. 


T. M. Harwood, for plaintiff in error, cited Raines v. Callo- 
way, 27 Tex., 685; Lindsay v. Price, 33 Tex., 282; 2 Johns., 
448; 12 Johns., 426; Payne v. Powell, 14 Tex., 600; Hunter 
v. Clark, 28 Tex., 159; Frois v. Mayfield, 33 Tex., 807; 
Roquemore v. Alloway, 33 Tex., 461; Suydam v. Vance, 2 
McLean, 99; Lowe v. Underhill, 3 McLean, 376; Varnum 
v. Bellamy, 4 McLean, 87; King v. Thompson, 3 Cr., (C. 
C.,) 146; 12 Wheat., 505. 


Miller & Sayers, for defendant in error, cited Burge on 
Suretyship, p. 206; Parker v. Nations, 33 Tex., 210; Pilgrim 
v. Dykes, 24 Tex., 384; Wybrants v. Lutch, 24 Tex., 310; 
Burke v. Cruger & Moore, 8 Tex., 66; Cole v. Robertson, 6 
Tex., 356; Jones v. Hays, 27 Tex., 2; Testard v. Neilson, 20 
Tex., 139; Snead’s Ex’r v. White, 3 J. J. Marsh, 527; Beau- 
ford’s Adm’r v. Dargan, 9 Dana, 22; Mayhon v. Crockett, 2 
Swanson, 193; Nelson v. Williams, 2 Dev. & Bat., 118; Reese 
v. Burington, 2 L. Cas. in Eq., 2d part. 


WaLker, Justice.—The motion to dismiss this case for 
want of a sufficient bond is overruled—the court regarding 
the bond as in substantial compliance with the statute. (Pas- 
chal’s Dig., art. 1517.) 

The rulings of the court below were mainly in compliance 
with the views entertained by the counsel for the plaintiff in 
error. 

The evidence of Watson offered to prove that by an agree- 


2 




















my) 
lon) 


YEARY v. SMITH. [Galveston Term, 





Argument for rehearing. 





ment between himself and A. P. Ferguson the execution in 
the hands of the sheriff Bass was held wp from the 21st day 
of August, 1861, until the Ist day of January, 1862, and was 
improperly excluded from the jury on the motion of counsel 
for plaintitf in error. 

, Again, it is insisted here that the judgment below should 
be reversed, for the reason that the cause was not submitted 
under a general charge from the court, but that special issues 
were given to the jury. 

The record shows that counsel for defendant in error, on 
the trial below, asked that the cause might be submitted 
under a general charge. 

Again, it is contended that the judgment is not in accord- 
ance with the findings of the jury. We are of opinion the 
findings do authorize the judgment, and that the evidence 
was sufficient to support them. 

The judgment of the District Court is therefore affirmed. 


AFFIRMED, 
Opinion delivered December 23, 1873. 


A. M. Jackson, for plaintiff in error, on motion for rehear- 
ing.—The leading features of the case are these: The suit 
was brought by the appellee Smith, to enjoin a judgment 
recovered by the appellants. But it is essential to note 
the relation or the connection in which the plaintiff Smith 
stands to the judgment and the parties whom he seeks to en- 
join. He never was a party to the suit between the present 
appellants as plaintifis and John W. Watson as defendant. 
At the time that judgment was rendered in the District Court, 
and at the subsequent term, in 1860, when it was affirmed by 
this court, the present plaintiff, Smith, was a total stranger 
to it. But after that judgment was affirmed by this court 
against Watson and his sureties in error, Towns and Dikes, 
execution was issued against them and levied on two slaves. 
This was in January, 1861. Watson gave a delivery bond 
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to obtain a release of the slaves, and the present plaintiff, 
Smith, became one of his sureties on that bond. And this 
was and is the only connection Smith ever had with this 
matter prior to his institution of this suit for injunction. 
That delivery bond became forfeited on the 2d day of April, 
1861, and the legal effect of the forfeiture was to make exe- 
cution issue against the principal and sureties for the amount 
of the debt and costs. (Paschal’s Dig., art. 3779.) 

Now, to ascertain the true attitude of the present plaintiff, 
Smith, the essential thing to be considered is the condition 
of the delivery bond and its legal effect. That condition was 
the delivery of the property levied on to the sheriff of the 
county by or on the 2d of April, 1861, and on a failure to 
comply with this condition, the law fixed the liability of all 
the obligors for the debt and interest, and authorized execu- 
tion to enforce that liability. The sole consideration of the 
bond and of the legal liability resulting from its forfeiture 
was the release of the property levied on. But for the exe- 
cution of the bond, the property would have remained in the 
hands of the sheriff, and its proceeds would have been paid 
to the present appellants. By the execution of the bond, 
therefore, the appellee became a surety for Wetson, but his 
surety relation was with: reference and relation to Wetson 
alone. As to the present appellant, he was not a surety of 
Watson, but an original and principal obligor. The bond 
was not an individual contract of Watson, guaranteed by 
Smith as a surety. It was a joint and several obligation of 
them both, conditioned for the delivery of the property, and 
on the failure of the condition, the statute fixed the resultant 
liability on them both, and on them both as principal obli- 
gors, so far as these appellants are concerned. 

The delivery bond was a substitute for the property which 
had been by its means released from the appellants’ levy; a 
substitute, too, not taken by the consent of the appellants, 
but wholly independent of their consent, by the officer of the 
law. Upon the forfeiture of the bond, therefore, I submit 
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that all the makers of it stood exactly alike in their relation 
to the appellants, no matter which was the principal or which 
the surety as between each other. 

Judicial precedents having an immediate bearing upon 
this position, I admit to be scarce, but in the recent Reports 
of the Supreme Court of the United States, I find this iden- 
tical doctrine very explicitly laid down, and I submit that 
one adjudication of that tribunal is of itself a host. 

The case I rely on is Inbusch v. Farwell, 1 Black, 566, 
The suit was on a bond given to release goods from the levy 
of an attachment, exactly analogous to our delivery bond on 
levy of an execution. The plaintiff in error, Inbusch, was a 
surety on the bond, complaining of the judgment rendered 
against him and his co-obligors by the court below. In de- 
monstrating the correctness of the judgment, Judge Clifford, 
who delivered the opinion of the court, says, (on page 572:) 
“Attachments are made for the benefit of creditors, but the 
provisions for the discharge of the property attached is made 
for the benefit of debtors. They may demand as matter of 
right, upon complying with the requirements of law in that 
behalf, to have their property discharged from attachment, 
and that a bond with sureties be accepted in its place. Under 
those circumstances, it is quite obvious that the bond becomes 
a substitute for the property released; and where there are 
no circumstances to render the case an exceptional one,-it 
must be held that any judgment that would have bound the 
property, if it had remained under attachment in the hands 
of the marshal, will bind the obligors of the bond,” &. 

The relevancy of this doctrine and language to the case 
now at bar is self-evident. If correct, it is obvious that the 
obligors in such a bond are all principals, so far as the plain- 
tiff in attachment or execution is concerned; and that the 
forfeiture of the bond fixes their absolute liability as princi- 
pal obligors to the plaintiff; and from this it unavoidably 
follows, that if, after the forfeiture, the plaintiff gives time 
to one of the obligors, either for a consideration or as a mere 
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indulgence, it is not an extension to a principal debtor at the 
expense or risk of a surety. There is no surety or question 
of suretyship in sucha case. All the.obligors are joint judg- 
ment or execution debtors, and there is no such principle 
of law as that an extension of time, even upon a consider- 
ation, given to one of several joint defendants in execution 
will release the others. True, there might be circumstances 
in a case like this which would change the result: for in- 
stance, if the plaintiff excused or prevented the delivery of 
the property at the time it should have been forthcoming. 
But as nothing of that kind is pretended in this case, I 
pass on. 

The doctrine relied upon by th appellee is unquestionable 
law, but it can have no application in this case. In King v. 
Baldwin, Chancellor Kent stated it thus: “The doctrine is, 
that the surety is bound by the terms of his contract; and if 
the creditor, by agreement with the principal debtor, without 
the concurrence of the surety, varies these terms by enlarg- 
ing the time of performance, the surety is discharged, for he 
is injured and his risk is increased.” (2 Johns. Ch., 559, 
560.) Now, the only terms of this appellee’s contract are the 
stipulations of the delivery bond, and it is not even pretended 
that the appellants, or any one, ever attempted to vary those 
terms in any manner whatever. Hence it is clear that this 
case is wholly unaffected by the doctrine. 

Again, in corroboration of my position, I cite Bay v. Tall- 
madge, 5 Johns. Ch., 315, where Chancellor Kent says: “I 
am not aware of any case that has ever imposed upon the 
creditor the necessity of peculiar diligence against the princi- 
pal, on the ground of the still subsisting relation of principal 
and surety, after judgment and execution against the bail or 
surety. It becomes, then, too late to inquire into the antece- 
dent relations between the parties. Those relations become 
merged in the judgment;” and he cites 3 Wheat., 520, to 
the same effect. 

I shall not insist that a forfeited delivery bond is in every 
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respect a judgment, although in Smith v. Basinger, 12 Tex., 
227, this court expressly treated it as a judgment and affirmed 
itasa judgment. For, in the later case of Testard v. Neilson, 
20 Tex., 140, it was expressly held not to be such a judgment 
as a writ of error would lie to; and this decision has prob- 
ably settled the matter. But I submit that for all present 
purposes a forfeited delivery bond has all the attributes of a 
judgment, and merges the antecedent relations between the 
makers of it. It should be recollected that. such a bond is 
taken by an officer of the law and under the express author- 
ity of the statute, and that the plaintiff in execution is not 
consulted about accepting it, and has no discretion or option 
to reject it. Execution issues at once upon the forfeiture of 
such a bond against all the makers. Taking the conditions of 
such a bond in connection with the provisions of the statute, 
(Paschal’s Dig., art. 3779,) and the forfeiture is equivalent to 
a confession of judgment by all the obligors for the amount 
of the execution. 

Again, with respect to a creditor: how can the relation of a 
surety be created? Is not such a relation necessarily the re- 
sult of a contract, to which the creditor is a necessary party? 
Could it possibly be created without the consent of the cred- 
itor? If not, then it is obvious that as regards the appellants 
the appellee is not and never has been a surety. The legal 
and equitable principle underlying all the decisions which 
have held sureties to be released by the creditor granting 
time to the principal debtor is, the alteration by the creditor 
of the surety’s contract with him. But there never has been 
any contract between the present appellee and the appellants. 
How, then, can that doctrine have any relevancy to this case? 

Desiring to concezl nothing, I mention that the case of 
Pilgrim +. Dykes, 24 Tex., 384, seems inconsistent with the 
positions I have taken. But it does not appear that those 
positions were called to the attention of the court, and the 
opinion takes no notice of the essential distinctions which 
must necessarily exist between a suretyship created by con- 
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tract of the parties, and the quasi suretyship common to stat- 
utory bonds, over which a creditor has no control or option. 


Moore, Associate Justice.—It has become long since 
settled law, that where a creditor, by a valid and binding 
agreement with the principal debtor, without assent of the 
surety, materially varies the terms of the contract, or extends 
the time for its performance, the surety is thereby discharged. 
The form and character of the contract is immaterial. And 
though it is a specialty, and all the obligors appear on its 
face to be principals, parol evidence is admissible in equity 
to show the relation which the obligors bore to each other, 
and that the debtor was cognizant of it. (Burge on Surety- 
ship, 202; Burke v. Cruger, 8 Tex., 66; Wybrants v. Lutch, 
24 Tex., 309.) That the surety’s liability has its origin by a 
writ-of-error bond, which has passed into judgment before the 
extension of time by the creditor, is not an exception to the 
rule, has been directly decided by this court. (Pilgrim r. 
Dykes, 24 Tex., 383.) If so, certainly the same must be 
said as to sureties on a replevin bond, after a forfeiture. 

But an examination of the record leads us to the conclu- 
sion that the issues submitted to the jury by the court were 
not presented in a manner calculated to elicit cither a satis- 
factory or intelligible verdict. Most of the issues were com- 
plex and obscure, and, in the form in which they were drawn, 
not calculated to suggest to the minds of the jury the precise 
and specific issues upon which the case should turn. ‘Though 
persons possessed of legal experience and knowledge may 
be able to eliminate from them the substance of the matter 
in controversy, it is by no means certain that the non-pro- 
fessional mind would do so, The verdict tends strongly to 
induce the impression that this must have been the fact with 
the jury who tried the case inthe District Court, The ver- 
dict unquestionably is flatly contradictory. The first part of 
it, as the court held, authorized a judgment for the plaintiif, 
while it concludes with a plain and direct general finding in 
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favor of the defendant. The judgment can only be sustained 
by discarding altogether this part of the verdict, on the ground 
that it is not responsive to any issue submitted to the jury 
by the court. 

Nor does the verdict, if free from contradiction, after dis- 
carding from it this general finding for the defendant, war- 
rant the judgment which was rendered upon it. The effect 
of the responses to the three first issues is, that A. P. Fergu- 
son owned one half of the judgment, and that he, in consid- 
eration of an amount paid him, over and above the amount 
to which he was entitled on the judgment, stayed its collec- 
tion without the knowledge or consent of the plaintiff; while 
in response to the fourth issue the jury find that the execu- 
tion was not held up for the full amount of the judgment. 
If this was the fact, plaintiff had no right to complain as to 
so much of the judgment as was not held up. And as it 
does not appear from the special findings of the jury, to 
which we can only look to support the judgment, that this 
part had been paid, or, indeed, that all of it had been paid 
but Ferguson’s half, the judgment perpetuating the injune- 
tion as to the whole amount is not warranted. In view of 
these considerations, we think the court should have set the 
verdict aside and granted a new trial. 

While we have not felt inclined to place the reversal upon 
the ground that a suflicient consideration was not shown to 
support the agreement to stay the execution, it is proper 
for us to say, that the evidence as exhibited by the statement 
of facts is indefinite, and not altogether satisfactory. It 
cannot be said that it clearly appears that Watson paid Fer- 
guson anything more than he was credited on the execution. 
An agreement to give time in consideration of the mere 
payment of a part of the debt is a nudum pactum, and does 
not discharge the surety. (8 Tex., 71.) The proof shows 
that the principal debtor sold Ferguson a pair of mules, for 
which he credited the execution by two hundred and sev- 
enty-five dollars, and, as it is claimed, agreed also to stay the 
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collection of the balance of the judgment until the subse- 
quent January. Now, if the mules, as estimated by the 
parties, exceeded in value the amount for which credit was 
given, the agreement giving time was valid and binding. On 
the contrary, if two hundred and seventy-five dollars was the 
amount at which the mules were valued by the debtor, it 
would be otherwise. 
REVERSED AND REMANDED. 


Mosss J. Cook et AL. v. Jonn Brown. 


1. SHERIFF’S SALE.—Section 40, article XII, of the Constitution of 
1869, providing that ‘all sales of landed property made under 
decrees of courts in this State shall be offered to bidders in lots of 
not less than ten nor more than forty acres, except in towns or 
cities, including sales for taxes,’’ while in force did not operate to 
render void or subject to be collaterally attacked by third parties a 
sale not actually made in lots of forty acres or less, or a decree not 
directing the sale to be so made in enforcing a vendor’s lien. 

. Fisk v. Varnell, 39 Tex., 73, approved. 


to 


AppeaL from Fayette. Tried below before the Hon. I. B. 
McFarland. 


The facts are sufficiently shown in the opinion. 


Moore § Ledbetter, for the appellants.—This was an action 
of trespass to try title. It is shown by the record that the 
appellants were in possession of the land, claiming the same 
under deed from Major Cook. 

The plaintiff must recover, if at all, upon the strength of 
his own title, and not on the weakness of defendant’s. 

The plaintiff claims the land in controversy under a sher- 
iff’s deed dated the 5th day of April, 1870, made under an 
order of sale issued from the District Court of Fayette county, 
upon a judgment of said court, foreclosing the vendor’s lien 
on said land. 

It is admitted that the land was not sold in lots of not less 
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than ten nor more than forty acres, but that it was sold in 
one tract. 

It is submitted that this sale, being made after the adoption 
of the late Constitution of Texas, is in contravention of the 
plain provision of said instrument, (see sec. 40 Const.,) and 
that no title passed by said sale. 

That this sale was made under the decree of a court, we 

think there can be no doubt; the order under which the sale 
was made pointed out the particular tract to be sold, and no 
other property could. be levied upon by the sheriff until this 
“particular land was sold. The mere fact that the sheriff is 
ordered to sell as under execution, we submit, does not relieve 
the sale of its constitutional objection, for we think this has 
reference to the manner of advertisement, the place, and 
time of sale, &e. 

The Constitution of 1869, sec. 9, art. 5, provides that the 
District Court should have exclusive jurisdiction for probate 
of wills, &e.; and long before there was any legislation on 
this clause putting the same into operation, the District 
Courts everywhere probated wills, appointed administrators, 
guardians, Xe. 

Section 3, article 5, also provides that no appeal in criminal 
eases shall be allowed, unless one of the supreme judges 
allows the same, &c.; and before any legislation on this sub- 
ject, appeals were perfected in this mode. 


Timmons & Brown, for appellee, cited Riddle v. Bush, 27 
Tex., 675; Watson v. Hopkins, 27 Tex., 637; Ayres rv. Du- 
pree, 27 Tex., 593, and argued that the provision of the 
Constitution of 1869 concerning the sales of lands under de- 
crees of courts required legislation to put it into practical 
operation. Such legislation was not had until the act of 
August 13, 1870, while the sale in controversy was made 
under a decree rendered 13th January, 1870. 


Goup, Associate JusticE.—The plaintiff claimed title by 
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virtue of a judgment in the District Court of Fayette county, 
on January 13, 1870, foreclosing a vendor’s lien in favor 
of plaintiff’s intestate against one Major Cook, and by vir- 
tue of a sheriff’s sale under said judgment or decree, had on 
April 5, 1870. The defendant in the present suit, who 
was not a party to the suit of foreclosure, claims that the 
sherift’s sale was invalid and the sheriff’s deed void, because 
the sale was not made in accordance with the requirements 
of sec. 40 art. 12 of the Constitution as then in force. 
That section is as follows: 

“All sales of landed property, made under decrees of 
courts in this State, shall be offered to bidders in lots of 
not less than ten nor more than forty acres, except in towns 
or cities, including sales for taxes.” 

It was admitted that the entire tract of 1,200 acres was 
sold in one body, and not in lots of not less than ten nor 
more than forty acres. 

On August 13, 1870, an act was passed, the first section of 
which is almost identical with the Constitution, except that 
it in its terms applies to “all sales of landed property * * * 
hereafter made under the decrees of courts of this State.” 
(Paschal’s Dig., art. 7014.) The subsequent sections of this 
act make it the duty of the court rendering the decree to 
specify the size, shape, and quantity of the lots to be sold, 
and provided also that the court “may order the employ- 
ment of a surveyor to divide the land and lay off the lots for 
sale.” (Acts of 1870, p. 78.) On May 8th, 1871, this act 
was amended, but not in any matter material to be noticed. 
(Paschal’s Dig., art. 7015, et seq.) 

On June 4, 1873, the Legislature passed a joint resolution, 
proposing, amongst other amendments to the Constitution, to 
substitute for the section cited a clause on an entirely differ- 
ent subject. This amendment>was finally adopted in Jan- 
uary, 1874; and on April 6, 1874, the acts of August 13, 
1870, and May 8, 1871, were both repealed. 

The acts referred to, indicate a legislative construction of 
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the Constitution as intended to operate prospectively through 
future decrees, and as requiring action both by the Legisla- 
ture and the courts, to make it effective. The section of the 
Constitution under consideration does not seem to have been 
regarded by the Legislature as operating proprio vigore, or as 
intended to render void future sales under decrees not made 
in accordance with its requirements. If this constitutional 
provision was founded on considerations of public policy 
outside of the interests of parties to suits, the legislative 
branch of the Government did nothing to extend it to exe- 
“cution sales; and in the case of Fisk v. Varnell, 39 Tex., 
73, it was held by our predecessors not to “apply to any 
other class of sales than sales for taxes and sales under judg- 
ments and decrees in rem.” 

We are content to adopt a construction of this very singu- 
lar and short-lived constitutional provision in harmony with 
that given it whilst in force, and hold that it did not operate 
to render void, or subject to be collaterally attacked by third 
parties, a sale not actually made in lots of forty acres or less, 
or a decree not directing the sale to be so made. 

This is the sole question presented for adjudication. The 
judgment accordingly is affirmed. 

ATFIRMED. 





Dick Witson v. THe State. 


1. T'HEFT—WANT OF CONSENT.—The want of consent of the owner in 

prosecutions for theft may be established by circumstantial evidence. 
2. THEFT OF DIFFERENT ARTICLES.—The stealing of different articles 
of property belonging to different persons, at the same time and 
place, so that the transaction is the same, is but one offense against 
the State. The accused cannot be convicted on separate indict- 
ments charging different parts of one transaction as in each a dis- 
tinct offense. A conviction on one of the indictments bars a pros- 
ecution on the others. 
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AppEaAL from the Criminal District Court of the city of 
Dallas. Tried below before the Hon. Silas Hare. 
The facts are stated in the opinion. 


A. J. Peeler, Assistant Attorney General, for the State. 


Reeves, Associate Justice.—In this case there was no 
appearance for the appellant. The case was submitted for 
the State on the brief of the Assistant Attorney General. 

There were two indictments pending in the Criminal Court, 
of Dallas city against the appellant. In the first one, num- 
bered on the docket of the Criminal Court 2398, the defend- 
ant was charged with theft of a gelding belonging to Granville 
Criner, charged in the indictment to have been taken from 
the possession of D. N. Harden, who, as averred, was holding 
the animal for the owner. The other indictment, numbered 
on the docket 2399, and found at the same term of the court, 
charged the defendant with theft of a saddle, bridle, and 
blanket, one pair of saddle-bags, one umbrella, three shirts, 
one pair pants, two pairs of drawers, belonging to D. N. 
Harden, and taken from his possession on the 10th day of 
July, 1874, being the same day the gelding was stolen from 
him. 

It appears that the defendant was first put upon his trial 
on indictment No. 2399, charging him with stealing the 
saddle, bridle, and blanket, &c., on which charge he was 
convicted by the jury, and his punishment assessed at a fine 
of one hundred dollars and one year’s confinement in 
the county jail; and by the judgment of the court he was 
remanded to the custody of the sheriff until the fine and 
costs were paid, and for the further term of one year, accord- 
ing to the verdict of the jury. 

On his trial for stealing the gelding, as charged in indict- 
ment No, 2398, the defendant pleaded the former conviction 
on the indictment No. 2399 as a bar, and asked to be dis- 
charged from further prosecution, because the offense for 
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which he had been tried and convicted was in fact and in 
law the same offense of which he then stood charged. Upon 
the motion of the District Attorney the plea was stricken 
out by the court. The case being submitted to a jury a ver- 
dict was returned assessing the punishment at fifteen years 
confinement in the penitentiary. The motion for a new 
trial being overruled, the defendant has appealed. 

The court did not err in refusing to give the special 
charges asked by the defendant, being one of the grounds of 
the motion for a new trial. 

The first charge asked by the defendant was to the effect 
that the State could only prove that Granville Criner, the 
owner, did not give his consent to defendant to take the 
gelding by Criner himself, or by the confession of the defend- 
ant. The court instructed the jury “that the want of the owner’s 
consent could be established by the evidence of the party 
from whom the property was taken or the party who was the 
owner, or it may be established by facts and circumstances, 
provided such circumstances so proven are of such a nature 
as to exclude absolutely every reasonable presumption that 
the owner gave his consent to the taking.” 

The appellant has no just ground to complain of this 
charge. (Lowrance v. The State, 4 Yerg., 145; Free v. The 
State, 13 Ind., 324.) 

The second charge refused was given substantially in the 
general charge, and the court was not required to repeat it. 

The fourth ground of the motion for a new trial presents 
the material question in the case, to wit: because the court 
erred in striking out defendant’s plea of autrefois convict. 

Wharton, in his work on American Criminal Law, (1 vol., 
sec. 570,) says: ‘“ Whenever the offenses charged in the two 
indictments are capable of being legally identitied as the 
same offense by averments, it is a question of fact for a jury 
to determine whether the averments be supported and the 
offenses be the same. In such cases the replication ought to 
conclude to the country. But when the plea of autrefois 
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acquit, upon its face, shows that the offenses are legally dis- 
tinct, and incapable of identification by averments, a3 they 
must be in all material points, the replication of nul tiel re- 
cord may conclude with a verification. In the latter case, 
the court, without the intervention of a jury, may decide the 
issue.” 

The same rules apply to the plea of autrefois convict. 

«The plea,” says Bishop, “must set out the record of the 
former conviction or acquittal, including the caption and in- 
dictment, and allege that the two offenses are the same, and 
that the defendant in the former is the same person who is 
the defendant in the latter.” (1 Bishop’s Cr. Pro., sees. 814, 
816.) 

«“ When there are special pleas upon which the jury are to 
tind, they must say in their verdict that the matters alleged 
in such pleas are either true or untrue.” (Code Cr. Pro., 
art. 3091, Paschal’s Dig.) 

In the caze of Davis v. The State, (42 Texas, 494,) the court 
said: “It would certainly be most in harmony with our gen- 
eral practice to submit both issues (the plea of not guilty and 
plea of former conviction) to the jury, with directions to first 
consider the special plea; and if they found that to be true, 
to proceed no further than to return their verdict upon it.” 

The rule to be deduced from the authorities is, that where 
the offenses charged in different indictments are co diverse 
as not to admit of proof that they are the same, the court 
may decide the issue without submitting it to a jury. 

In the case of Boggess v. The State, from McLennan 
county, decided at Austin, (43 Tex., 347,) the action of the 
court sustaining exceptions to the plea was held to be cor- 
rect. 

In the case at bar we are not able to say that it necessarily 
appears by the record that the offenses are incapable of iden- 
tification. The plea alleges that they are the same, and that 
the defendant is the same person in both indictments. The 
theft as alleged in both indictments is charged to have been 
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committed on the same day and from the same person. In 
one case he was the owner of the property, and in the other 
he was in possession, and holding the same for the owner, 
according to the allegations of the indictment. 

If we look to the evidence on the trial for the theft of the 
gelding, as may be done in considering the motion for anew 
trial, it will be seen that D. N. Harden, from whose posses- 
sion the properiy was taken, testified that a new saddle, a 
pair of saddle-bags filled with clothing, a blanket, and an 
umbrella strapped on the saddle, were on the horse at the 
time he was taken, being in part such articles as are described 
in the indictment. The saddle-bags may have contained the 
other articles mentioned in the indictment. The horse and 
the saddle and saddle-bags belonged to Granville Criner, 
leaving it to be inferred that the other articles belonged to 
the witness Harden, as averred in the indictment. 

“To sustain this plea, (autrefois convict or acquit,) it is not 
sufficient simply to put in the former record; some evidence 
must be given that the offenses charged in the former and 
present indictments are the same. This may be done by 
showing, by some person present at the former trial, what 
was the offense actually investigated there; and, if that is 
consistent with the charge in the second indictment, a pre- 
sumptive case will thus be made out, which must be met by 
proof on the other side of the diversity of the two offenses.” 
(1 Bishop’s Cr. Pro., sec. 816.) Both of the pleas, of former 
conviction and not guilty, should have been submitted to the 
jury for their action, under the direction of the court, as 
indicated in the opinion. 

As the case must be reversed for the error in striking out 
the plea of former conviction, it becomes necessary to inquire 
as to what effect shall be given to the plea if found to be true. 
On the supposition that the horse and saddle and saddle- 
bags belonged to Criner, and the other articles belonged to 
Harden, and that all were taken at some time and place, 
and from the possession of the same person, the question 
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would be whether the taking in the supposed case would be 
distinct larcenies, or only one offense. The authorities are 
found to be conflicting on the question. 

Wharton says: “ Where a man simultaneously steals two 
articles—e, g., a horse and a saddle together—he may be con- 
victed on separate indictments for each offense,” (sec. 565, 
referring to the State v. Thurston, 2 MeM., (South Caro- 
lina,) 382.) In this case the defendant was indicted for steal- 
ing cotton belonging to three different individuals, and was 
convicted: in the three cases; and the conyiction in one case 
was held to be no bar to the conviction in the two other. 
The court said: “ The stealing of the goods of different persons 
is always a distinct felony, or may, at least, be so treated by 
the solicitor, if in his discretion he thinks proper so to do.” 
Wharton also refers to the case of the Commonwealth v. 
Andrews, 2 Mass., 409—an indictment for receiving stolen 
goods belonging to different persons. 





These cases and some others citing English authority sus- 
tain the doctrine contended for. The great weight of Amer- 
ican authorities is believed to be the other way. 

In the State v. Williams, 10 Humph., 101, a case for steal- 
ing a gelding, one saddle, one blanket, a bridle and martin- 
gale, the court said: “ The crime is single. All the things are 
charged to have been taken at the same time, the same place, 
and to have been the property of the same individual. The 
crime being one, is indivisable; that is, the State could not 
maintain separate prosecutions against the prisoner for steal- 
ing the horse, for stealing the saddle, for stealing the blanket, 
for stealing the bridle, for stealing the martingale; for this 
would be to punish him five times for one offense; and yet 
this would be the consequence if the positions assumed in 
behalf of the prisoner were sustained.” 

Also Lorton rv. The State, 7~ Mo. Rep., 55. Lorton was 
indicted by the grand jury of St. Louis county for stealing 
the goods of Richard Curle, and at the same time was in 
dicted for stealing the goods of John B. Gibson. The 
6 
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defendant plead guilty to the first indictment, and to the 
second plead a former conviction for the same offense. The 
prisoner had been sentenced under the first indictment to two 
years imprisonment in the penitentiary. On the second trial 
he asked the court to instruct the jury that if they believed 
from the evidence that the goods of Curle and Gibson were 
stolen at one and the same time, then the circumstance of 
said goods belonging to separate owners did not constitute 
several offenses, and that if any person by the same act and 
at the same time should steal the goods of A, B, and C, this 
constituted but one felony or offense against the State; and 
that if they should believe, under the preceding instruction, 
that the stealing of the goods of said Curle and Gibson was 
one transaction, then the former conviction of the prisoner 
operated as a bar. This instruction was refused. On appeal 
to the Supreme Court it was held that the instruction should 
have been given. 

The Supreme Court said: “The stealing of several articles 
of property at the same time and place undoubtedly consti- 
tutes but one offense against the laws; and the circumstance 
of several ownerships cannot increase or mitigate the nature 
of the offense.” 

In the general form of indictment at common law for 
larceny, the goods are described as belonging to different 
owners. (3 Chitty’s Cr. Law, 959.) ’ 

Under this form is found the following note: “ Where 
several persons’ goods are taken at the same time, so that 
the transaction is the same, the indictment may properly 
include the whole; but not so if the takings were at different 
times.” Here the stealing of the goods of different persons 
at the same time is treated as grand larceny, and as being 
but one transaction. 

In the case of Jackson v. The State and the case of Lau- 
pher v. The State, (14 Ind. R., 327, reporting but one of the 
cases,) the indictment charged the defendant with stealing 
two horses. It appeared that he stole with the horses saddles 
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and bridles, though not so charged in the indictment, and 
this was objected to as a fatal variance. The court held 
“that the omission to include in the indictment other articles 
stolen at the same time, and forming a part of a single 
offense, was for the defendant’s benefit, if it had any bearing 
upon the ease.” “The State cannot split up one crime and 
prozecute it in parts. A prosecution for any part of a single 
crime bars any further prosecution based upon the whole or 
a part of the same crime.” 

Also Roberts and Copenhaven v. The State of Georgia, 
14 Ga., 12. In this case the court said: “The plea of autre- 
fois acquit or convict is sufficient, whenever the proof shows 
the second case to be the same transaction with the first.” 

On the same point, 2 Graham and Waterman on New 
Trials, 54, 55. 

Our conclusion is that the stealing of different articles of 
property belonging to different persons at the same time and 
place, so that the transaction is the same, is but one offense 
against the State, and that the accused cannot be convicted 
on separate indictments charging different parts of one trans- 
action asa distinct offense. A conviction on one of the 
indictments bars a prosecution on the other. 

Whether or not the appellant can bring his case within 
this rule can only appear on another trial. 

‘The present case does not afiect the punishment of theft 
under specified cireumstances, as where it is coupled with 
burglary, and the punishment is doubled as provided by the 
statute. 

It is not necessary to decide to what extent offenses other 
than theft may come within the scope of this opinion. 

For the error in striking out the special plea in bar, the 
case is reversed and remanded. 


REVERSED AND REMANDED. 
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Quince Henry y. THE Stare. 


1. THEFT—OWNERSHIP—C HARGE.—On a trial for theft of two oxen, 
where the testimony showed that the oxen were taken from the 
possession of a widow claiming them as her own, but they appeared 
to be unadministered community property of the estate of her hus- 
band: Held, proper to instruct the jury, ‘*if the proof shows that she 
had the oxen in possession, and claimed and exercised acts of own- 
ership over them, the presumption would be that she was the owner, 
in the absence of satisfactory evidence tothe contrary; * * and if 
the proof further satisfies the jury that the defendant took the said 
oxen from the possession of the owner without her consent, they will 
find him guilty.” 

2. ‘THEFT—JOINT OWNERSHIP.—On a trial for theft of property from 
the possession of a party who is shown to be a joint owner, and who 
had the property in possession, such testimony is sufticient proof of 
ownership. he 

3. OXEN.—‘‘ T'wo certain oxen”’ is sufficiently certain as a description 
of stolen property. 


Appeal from Limestone. Tried below before the Hon. D. 
M. Prendergast. 

Quince Henry was indicted for theft of “two certain oxen 
of the value of $20 each, and both of the value of $40, the 
property of Mrs. Mary Cobb.” Upon the trial he was con- 
victed, and his punishment fixed at confinement in the peni- 
tentiary for five years. 

The testimony showed that the oxen belonged to Mrs, 
Cobb and the children of her deceased husband, on whose 
estate there had been no administration, and were in the 
possession of Mrs. Cobb before the theft. The other facts 
sufficiently appear in the opinion. 


Herring, Anderson ¢ Kelly, for appellant, on the question 
of variance’ in the testimony of ownership, cited Whar. An. 
Crim. Law, sees. 1820, 1833; Ritcher rv. State, 38 Tex., 644; 
Paschal’s Dig., art. 5488. 
2d. The court erred in overruling motion in arrest of 
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judgment. “The common and ordinary acceptation of prop- 
erty is to govern its description, and the certainty must be to 
a common intent; by which is meant such certainty as will 
enable the jury to say whether the chattel proved to be stolen 
is the same as that upon which the indictment is founded.” 
(Whart. Am. Crim. Law, sec. 355; see also sec. 301.) 

Now, the common and ordinary description of oxen is two- 
fold. 1st, marks and brands; 2d, flesh marks. 

In this case there is no description whatever. It would 
seem from a number of cases decided by this court, such as 
The State v. Garrett, 34 Tex.; 674; Short v. The State, 36 
Tex., 644, and others of a like character, that no description, 
such as is necessary to individualize and identify the prop- 
erty, is necessary. But the attention of the court is particu- 
larly called to the fact that all these cases are misdemeanors. 
More certainty is required in cases of felony. But the stat- 
ute does not make the theft of oxen an offense eo nomine. 
“Cattle” is the term used. (Paschal’s Dig., art. 2410a, p. 
466a.) And cattle is not a generic word. The bovine genus 
is only expressed by the compound word neat-cattle. 

According to Webster’s Unabridged, “cattle” means 
“goods, movables, cattle; goods, property, especially cattle, 
from the Latin capitalis, relating to the head, chief, because 
in early ages beasts constituted the chief part of a man’s 
property ; hence, property, wealth, capital, or principal sum. 
1st. Domestic animals, collectively, especially those of the 
bovine genus; sometimes also including sheep, goats, horses, 
asses, and swine. 2d. Animals, persons. ‘Boys and women 
are, for the most part, cattle of this color.’ (Shak.)” 

Under this definition, and the indictment in this case con 
struing oxen as a synonym of cattle, it is certain that appel- 
lant is charged with the theft of property of some sort; but 
what kind, whether goods, beasts, boys, or women, does not 
appear. 


George Clark, Attorney General, for the State. 
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Incianp, Associate Justicr.—The fir-t error complained 
of is in the charge of the court as to ownership ot the prop- 
erty stolen, which is as follows: “And if the proof shows 
that she (meaning Mrs. Cobb) had them (the oxen) in posses- 
sion, and claimed and exercised acts of ownership of them, 
the presumption would be that she was the owner, in the 
xbsence of satisfactory proof to the contrary, and if the 
proof further satisfies them (the jury) that the defendant took 
said oxen from the possession of the owner without her con- 
sent.” It is insisted that the first part of this charge was 
erroneous, because the proof showed that the property be- 
longed to the estate of the deceased husband of Mrs. Cobb 
and herself. The proof very clearly shows this fact, but it 
also clearly shows that the property was in the possession of 
and controlled by Mrs. Cobb. The authority relied on to 
show that this charge is error (Whart. Am. Crim. Law, sec. 
1820) is not the law of this case. 

By our Code (Paschal’s Dig., art. 2381 and note) the owner- 
ship may be alleged to be in the one having the special or the 
one having the general property in the thing stolen, as the 
pleader may choose. (Moseley v. The State, 42 Tex., 78.) 

Undoubtedly, if in our courts the ownership is alleged to 
be in A and the proof should show that it was in b, the vari- 
ance would be fatal. 

Ht A and B be joint owners and the property not in pos- 
session and control of either, and the pleader should allege 
that A was owner, the variance would be fatal; but if the 
ownership be in A and B, and B has actual possession and 
control, the pleader may allege that the property belonged 
to B. If A steal property, and C steal it from A, the pleader 
may allege the ownership to be in A. There was no error 
in this part of the charge. 

The latter part of the charge could not mislead the jury. 
The jury was not told thereby that Mrs. Cobb was the owner, 
but the charge was of course bared upon the possibility of the 
jury finding irom the proof that Mrs. Cobb was the owner. 
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The jury was bound under the whole charge to find that 
Mrs. Cobb was the owner before they were permitted to find 
that the property was taken from her possession. 

It they found that she was the owner, then it was not im- 
proper to allude to the owner as “her.” 

The second error assigned is in overruling the motion for 
a new trial, ‘This supposed error is disposed of in the dis- 
cussion as to ownership. 

The third and last assignment of error is in overruling 
defendant’s motion in arrest of judgment, which brings in 
question the sufficiency of the description of the property 
stolen. ‘The property is described as “two certain oxen.” 

This court has held that to describe the animal as a “ cow,” 
or “steer,” or “yearling” is a sufficient description. Is an 
“ox” less descriptive or less understood than cow, steer, 
calf, or yearling? 

The law does not require the pleader to be so minute and 
particular as to enable the defendant to successfully plead 
the judgment and record in bar without the aid of extrinsic 
proot. 

We are referred to Shakespeare to show that the word 
cattle would include boys and girls. It may well be doubted, 
however, whether the learned counsel in this case, aided by 
that great author, could, by any possibility, make “oxen” 
mean boys and girls. 

There was no error in overruling the motion in arrest of 
judgment. (Parchman rv. The State, 44 Tex., 192.) 

It is said that the verdict and judgment are excessive and 
oppressive. It cannot be said, correctly, that a verdict and 
judgment that is within the limits of the maximum allowed 
by statute for any particular offense, is excessive or oppress- 
ive. His guilt was a question for the jury to determine. 
The law-making power has regulated the degree of punish- 
ment; and if it is excessive, it is a subject for legislative action 
and not of the courts. 

We cannot say that the verdict and judgment is not sup- 
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ported by the evidence; and finding no error in the record, 
the judgment is affirmed. 
AFFIRMED, 





Tue Rro GRANDE RariroaDd Co. vy, Crry’or BRowNSVILLE. 


1. PRACTICE IN SUPREME CoURT.—In the absence of an assignment 
of errors, the Supreme Court will ints discretion either dismiss or 
consider and decide such errors as are apparent on the record, going 
to the foundation of the action. The court will not consider mere 
technical errors in the form or manner of enforcing a valid cause of 
action, of which the court below had jurisdiction, nor rulings made 
in the progress of the trial not going to the foundation of the action 
or of the defense. 

2. POWERS OF A CORPORATION.—A corporation has only such power 
as has been conferred on it by its charter, or with which it has been 
otherwise empowered by law. 

3. PUBLIC STREETS.—It seems that the injury from obstructing streets 
is to the general public, rather than to the city; but when the con- 
trol of the streets has been conferred upon the city, it may institute 
proceedings to remove obstructions. 

4, CONSTRUCTION OF CHARTER.—A charter authorizing the constrne- 
tion of a railroad **to Brownsville, on the Rio Grande,” is not to 
be restricted to the right to build the road to the limits of the city, 
but it imports an authority to extend the road within the corporate 
limits of the city. 

. CONSTRUCTION.-—The words ‘at’ and ‘+ from ” are correlative 
with ‘*/o,”’ as showing the points from and to which a road may be 
constructed ; and if the first may be used inclusively, so may the 
latter. 

3. RAILROADS MAY USE PUBLIC STREETS.—The right is expressly 
conferred by law upon all railroad companies chartered by the laws 
of this State to use any of the publie streets, alleys, and highways 
of any city or town which may be on their lines of road, without 
making such city or town any compensation. (Paschal’s Dig., art. 
4941.) 

7. SAME—HOW SUCH RIGHT MAY BE ENFORCED.—In case of dis- 
agreement between a railroad company and the city authorities as 
to what street should be occupied by such railroad, it was the duty 
of each to invoke the aid of the State engineer, or other person to 
be appointed by the Governor, to designate the street to be taken 
by the railroad. (Paschal’s Dig., art. 4937.) 


or 





= 
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8. SAME—REPEAL OF CITY ORDINANCE.—The city authorities, after 
having granted consent to a railroad company to use a certain street, 
cannot, by revoking the city ordinance granting such authority, 
deprive the railroad of its right to use such street, if, prior to the 
repeal, the railroad had made expenditures on the strength of the 
consent. 


AppEAL from Cameron. ‘Tried below before the Hon. W. 
H. Russell. 
The facts are fully stated in the opinion. 


E. J. Davis, for appellants. 

This is a case of an injunction granted at the suit of the 
city of Brownsville, against the Rio Grande R. R. Company 
in regard to the use of a street in that city for the railway. 
The injunction, on hearing of the case, was made perpetual. 

There is no assignment of errors in the record of this 
ease, but it is a ease where the errors of the lower court are 
apparent from the record, and go to the foundation of the 
right to sue, of plaintiff, (appellee.) 

It seems that the city corporation, on August 7th, 1871, by 
ordinance, granted the railroad the right of way on any one 
of the streets it might select, including the Levee street to the 
river. Afterwards, in January, 1873, and when the railroad 
was about building its road along the street it had selected, 
the corporation repealed its aforesaid ordinance, and there- 
upon, the railroad having disregarded the repeal, applied for 
this injunction. 

The court below was clearly in error in granting and mak- 
ing perpetual this injunction. There may be some doubt 
whether the city council, without legislative permission, could 
grant the use of any of the streets to the railway, but it clearly 
could by permission of the Legislature of the State. (See 
2d Dillon on Municipal Corporations, sees. 555 to 564; 
29th Ills., 279, 289, and numerous cases cited.) The Legis- 
lature of Texas, by sections 16 and 17 of act of April 10, 
1858, gave this permission, and even authorized the right otf 
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way without consent of the corporation. The reasons given 
by the corporation for withdrawal of their consent are flimsy; 
and it is suggested that this withdrawal was a mere nullity, 
as they had no warrant of law or fact for their action. 


No counsel for appellee. 


Moore, Associate Justice.—The importance of the ques- 
tions involved in this case would have well justitied a more 
thorough and careful preparation of the record than it seems 
to have received. The judgment entry recites that the motion 
to dissolve the injunction was submitted to the court on affi- 
davits, and that the case on its final hearing was decided by 
the court—a jury having been waived—* on the petition, an- 
swers, affidavits, and evidence offered” by the parties.. Yet 
neither the affidayits nor the matters deposed to in them are 
incorporated into or made part of the statement of facts. 
There are a number of affidavits copied in the transcript, but 
they are in no way identified, so as to warrant our saying 
that they are the same referred to in the judgment entry. 
The appellant has omitted to tile an assignment of errors, 
and no appearance is made in this court for appellee. The 
vase consequently has been submitted by appellant without 
an assignment of errors, and without objection to it on this 
account by appellee. 

It is the practice of the court when cases are thus submitted 
to exercise its discretion, and dismiss them for want of an 
assignment of errors, or to consider and decide such errors 
as are plainly apparent on the face of the record, which go 
to the foundation of the action. We think the ends of justice 
will be best subserved by taking the latter course in this 
case. ' 

By the judgment, appellant is perpetually restrained and 
enjoined from any further construction of its road in and along 
any of the streets and alleys of the city of Brownsville, from 
appropriating or attempting to appropriate any of said streets 











1876.] Rro GRANDE R. R. v. BROWNSVILLE. 91 





Opinion of the court. 








or alleys to the use of its railroad, and from running any 
locomotive or railroad car over or on any of the streets or 
alleys within the limits of said city, as set forth in appellee’s 
petition. 

The grounds upon which appellee’s action is founded, and 
upon which the judgment is rendered, are, Ist. That appel- 
lant was only by its charter “to construct its road as far 
as the city limits of the city of Brownsville.” 2d. Said com- 
pany bad no authority to come within the limits of the city 
of Brownsville; and in assuming the right to do so, it was 
acting in defiance of the ordinances of the city. That no 
agreement had been made by appellant with appellee for 
such appropriation of said streets and alleys, nor had ap- 
pellant paid or offered to pay appellee anything for such 
privilege. 

If it plainly appears from the record that the judgment 
cannot be supported upon either of these grounds, it has no 
foundation upon which to rest, and must be reversed, notwith- 
standing appellant’s failure to file an assignment of errors. 
It is to be observed, however, that the judgment will not be 
reversed in such case for mere technical errors in the form 
and manner of enforcing a valid cause of action of which the 
court has jurisdiction, or in the rulings of the court on ques- 
tions arising during the progress of the trial, which relate to 
the enforcement and maintenance of the action or defense, 
and which do not go to its essential foundation and merits. 

A corporation being a mere creature of law is endowed 
with and ean lawfully exercise only such powers and func- 
tions as are conferred upon it by its charter or with which it 
has been otherwise empowered by law. If, therefore, appel- 
lant was only authorized to construct its road to the limits of 
the city of Brownsvile, by its entry within the city and loca- 
tion and construction of a portion of its road in and along its 
streets, and digging up and defacing the same, so as to appro- 
priate them to its use, thereby blocking up and obstructing 
their use by the general public, it has unquestionably been 
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guilty of a trespass, and subjected itself to the penalty of the 
law. It seems to be the better opinion, however, that it is 
the general, rather than the local public, to whom the streets 
and other public places belong. And therefore whether the 
technical fee be in the adjoining owner, in the original pro- 
prietor, or in the municipality, in trust for public use, any 
unauthorized obstruction of the public enjoyment is an in- 
dictable nuisance or a wrong for which relief may be had by . 
the proper officers of the State in its name, by bill in equity 
for injunction, or by other appropriate action or proceeding. 
(Dill. Municipal Corp., sec. 520.) 

But it has been held that when the power and authority to 
control and surpervise its streets is conferred on the municipal 
corporation, it may, in its corporate name, institute appro- 
priate judicial proceedings to prevent or remove such obstrue- 
tions. (Id.) And as it does not plainly appear that such 
power is not conferred by its act of incorporation on appellee, 
we cannot say that it has not the right to institute and main- 
tain in its corporate name a suit of this character. 

Whether the facts alleged in the petition show that ample 
remedy for the alleged injury cannot be had at law, or justify 
the interposition of a court of equity and the granting of a 
writ of injunction, would, perhaps, present a more serious 
question, if the case was before us on an assignment of errors. 
(Dunning v. Aurora, 40 Ill, 481; Higbee v. Railroad Co., 20 
N. J. Eq., 435; Railroad Co. v. Pruden, Id., 530; White v. 
Flannigan, 1 Md., 525; Flwell v. Greenwood, 26 Iowa, 377; 
People v. Vanderbilt, 26 N. Y., 287.) 

But taking it for granted that the city of Brownsville may 
maintain a suit in its corporate name against appellant for 
obstructing its streets by appropriating and using them to 
construct a part of its road within sayl city, when, by its 
charter, it has no authority to extend its road within the city 
limits, and that the acts complained of are of a character 
which, if wrongfully done, a court of equity should restrain 
by injunction, it still remains to be seen whether appellant 














1876.] Rro Grande R. R. v. BRownsvi.te. 93 





Opinion of the court. 





was only authorized by its charter to construct its “road as 
far as the city limits of said city of Brownsville.” 

The record does not show that the charter of appellant was 
before the court on the hearing of the case; and as it is a 
private act, we cannot take judicial knowledge of its contents. 
The section of the act defining the line of the road and fixing 
its terminus is set out in appellant’s answer, but as the answer 
is not under oath, we attach no weight to it, and we will look 
merely to the admissions in appellee’s petition to determine 
whether, under its charter, appellant had authority to extend 
its road within the city. 

It is alleged in the petition “that by an act of the Legis- 
lature of the State of Texas, approved August 13, 1870, the 
said Rio Grande Railroad Company was incorporated and 
declared a body politic and corporate, and invested by said 
act with the right, power, and authority to construct, equip, 
maintain, and own a railroad and telegraph line from Point 
Isabel, on Laguna Madre, to Brownsville, on the Rio Grande.” 
And it is from this admitted grant of authority to construct 
a road to Brownsville, that appellee alleges, as an inference 
or conclusion, that appellant has authority to construct its 
road only to the limits of said city. But is this inference 
correct? Do the premises justify or warrant the conclusion ? 
We think not. In forming our opinion we leave out of con- 
sideration the fact that Brownsville is designated in the 
charter as on the Rio Grande, and that it might be argued 
that it is shown thereby that the road was intended to go to 
the river. We put our conclusion upon the broader propos 
sition that the authority conferred on appellant by its charter 
to construct a railroad and telegraph to Brownsville does 
not fix the terminus of its road at the limits or boundary 
line of the city, but imports an authority to extend the road 
within its corporate limits. When a charter to construct a 
road is granted, previous to the designation of its line of sur- 
vey, it can hardly be supposed that the Legislature intended 
to detine its precise line or fix the exact point of its termini 











94 Rio Granpve R. R. vr. BRownsvILLE. [Galveston Tern, 





Opinion of the court. 





by mere words of general description. If such is the inten- 
tion, it should be clearly and unmistakably manifested by the 
language used in the charter. The words “to Brownsville” 
certainly do not fix a precise and exact point to which the 
road shall be constructed, if we construe them to refer to the 
exterior limits of the city, any more definitely than if we say 
it may be extended within its limits. Though it cannot ex- 
tend beyond the exterior line of the city, still, if appellant may 
select its terminus at any point on the boundary of the city 
it may choose, we cannot hold that the charter should have 
the construction contended for by appellee; because thereby a 
limitation is imposed upon the power which it is said is other- 
wise given to appellant of selecting the point at which its road 
shall terminate. Nor does our legislation on the subject 
indicate that it is the policy of the State that works of inter- 
nal improvement of this character should only be extended 
to the exterior limits of our towns and cities to and by which 
they go. On the contrary, in many instances railroad com- 
panies are absolutely required to build their roads through 
and into the towns and cities on their line and at their ter- 
mini. (Paschal’s Dig., arts. 4936, 4937, 4941.) 

When one says that he is going to a particular city, no 
one understands that he is merely going to its exterior limits. 
And when the Legislature says a company may build a rail- 
road to the same place, we see no reason to infer that its 
language should not receive the same general and popular 
construction, and so it has been often held. In the case of 
The Farmers’ Turnpike Company v. County, 10 Johns., 388, 
which was an act of incorporation authorizing ‘the plaintiff to 
make a turnpike road “from Troy to city of Hudson,” it is 
said that this did not mean that the road was to terminate on 
arriving at the boundary of the city. And in the case of The 
Mohawk Bridge Company v. The Utica and Schenectady Rail- 
road Company, 6 Paige, Ch., R., 554, the words “ commenc- 
ing at or near the city of Schenectady” were construed to 
mean at or within the city. (Smith v. Hilmer, 7 Barb. Sup. 
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27 Penn. St. R., 354.) The words “at” and “from” are cor- 


a3 showing the points from and to which 
2 road may be constructed; and if the first may be construed 
inclusively, so may the latter. 

If appellant is authorized by its charter to construct its 
road within the limits of the city, does the second ground of 
action presented by appellee’s petition authorize or justify the 


The right is expressly conferred by law upon all railway 
companies chartered by the laws of this State to use any of the 
public streets, alleys, and highways of any city or town which 


may be on their lines of road, without making such city or 
town any compensation therefor. (Paschal’s Dig., art. 4941.) 


ies 
< 


The fact that appellant had not paid or protiered to pay 


appellee for the use made of the street was, therefore, imma- 
terial. Certainly it must be so regarded, unless facts were 
stated from which it appeared that the city would sustain 
some special damage not within the contemplation of the 


law. Nor is the right to use the streets dependent upon the 
consent and agreement of the city. 


The most that can be claimed for appellee is that appellant 
should have endeavored to agree with the authorities of the 


city upon the street or streets to be used by it before com- 


mencing to construct the track of its road within the city 
limits; and in ease no such agreement could be had, that 


appellant had caused the street upon which it had located its 


track to be designated by the State engineer, or some other, 


person appointed by the Governor for that purpose. (Pas- 


chal’s Dig., art. 4937.) 


But it seems to be equally incum- 


bent upon the authorities of the city as on the railway com- 


pany, if they oppose the use of any particular street by the 
company, to make applic: 


ition tothe Governor to cause the 


street or streets to be used by the company to be designated. 
It would seem, therefore, that the mere allegation that 


appellee had not given its consent to the use oi’ the street by 
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appellant would be altogether insufficient to justify an appeal 
to a court of equity for a writ of injunction. Not only 
because it is not alleged that the street so used by appellant 
may not have been designated by the State engineer, by 
reason of appellee’s refusal to consent to its use; and if this 
was not the fact, that appellee was given by the statute a 
more speedy and adequate relief than by an injunction. 

But, in addition to this defect in the bill, it plainly appears 
from the statement of facts that appellee had consented to 
the use of its streets by appellant. This was not denied. The 
ground upon which appellee relies is not that it had not given 
its assent to the use of its streets by appellant, but that it had 
subsequently withdrawn and revoked such consent. There 
is nothing in the statute authorizing the authorities of the 
cities and towns, after agreeing with railway companies as to 
the point or points at which the latter may construct their 
roads, to withdraw from or annul such agreement at their 
option. That they have agreed to let the company make its 
own selection would not seem to alter the case. If they may 
revoke such consent, which, however, we are not called upon 
to decide in this case, it should appear it was done, and notice 
of it given the company before any action was had or ex- 
penditure was made on the faith of the consent or agreement. 
But nothing of the kind is alleged in the petition, or has been 
shown by the evidence. On the contrary, the inference to 
be drawn from the bill itself is, that appellant must have 
designated and surveyed its line, and had, probably, com- 
menced work within the city limits before the repeal of the 
ordinance authorizing it to make its road on any street it 
might select, as shown by the statement of facts. If so, the 
repeal of the ordinance granting appellant the privilege of 
selecting and appropriating any of the streets and alleys of 
the city it chose, was clearly inoperative and void. 


REVERSED AND REMANDED. 


Mr, Justice IRELAND did not sit in this case. 
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Witiram M. Coox v. Franets A. BuRNLEY ET ALS. 


1. JURISDICTION—ABATEMENT—RES JUDICATA.—A party against 
whom a judgment has been rendered in a court of the United States, 
in a suit instituted subsequent to the institution of another suit 
between the same parties, involving the same subject-matter in the 
courts of this State, cannot avoid the force of the Federal judgment by 
pleading that it was rendered in a proceeding begun after the State 
court had obtained jurisdiction of the matter in controversy, and 
that the Federal judgment was in fraud of the jurisdiction of the 
State court; though such defense might be good if properly pleaded 
and at the proper time in abatement of the second suit, it is no 
defense to a judgment recovered in a court of competent jurisdic- 
tion. 

2. JUDGMENT—RES JUDICATA.—The affirmance of a judgment secures 
its validity as a final judgment, whatever may have been the errors 
committed by the court in rendering it; the same result is produced 
by the failure to take an appeal, or by the lapse of time for revising 
it by a writ of error. Whether a judgment actually rendered is 
made final and conclusive in one way or the other, the question 
would equally remain open as to what issue was decided, and what 
facts were involved in that issue, and conclusively determined in its 
adjudication when the judgment is pleaded in bar. 

3. JUDGMENT—RES JUDICATA—ESTOPPEL.—In order that a former 
judgment should operate an estoppel on rights asserted in a second 
action, it is essential that the issue in the second action upon which 
the former judgment is brought to bear, was a material issue in the 
first action, necessarily determined by the judgment therein, and 
that the former judgment was upon the merits. 
EVIDENCE—JUDGMENT.—It may always be shown by evidence 
aliunde, that any matter which the issue was broad enough to cover 
arose and was determined in a former suit. If it appears, prima , 
facie, that a question has been adjudicated, it may be proved by 
parol testimony that such question was not in fact decided by the 
former suit. 

5. PRACTICE—RES JUDICATA.—When in response toa plea of res judi- , 
cata the fact is pleaded in avoidance of the judgment, that a com- 
promise of the matters in controversy had been made between the 
parties pending the appeal on which the judgment was rendered, 
and there is no exception to the plea, but a denial thereof, a refusal 
to permit a jury to pass on the issues of fact thus presented is error. 

INJUNCTION.—An injunction against a party, prohibiting him from 
7 
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making any claim to land **by publication, writing, or spoken 
words,”’ is the exercise of extraordinary power, which should be 
examined with close scrutiny before receiving judicial sanction in 
any ease, 

7. EstTopPEL—EVIDENCE.—If, from the record alone, no intimation is 
giver. whether a particular matter has been determined or not in a 
former suit, it is incumbent on the party alleging that a question 
has been settled by a former judgment, to support his allegation 
by proof aliunde. 

. DISTINGUISHED from Durant v. Essex Company, 7 Wallace, 109. 

9. ESTOPPEL.—T'o be a bar to future proceedings, it must appear that 
the former judgment necessarily involved the determination of the 
same fact to prove or disprove which it is offered in evidence. It is 
not enough that the question was in issue in the former suit. It 
must also appear to have been precisely determined. Where, in the 
answer, varions matters of defense are set forth, some of which 
relate to the maintenance of the suit and others to the merits, and 
there is a general decree dismissing the bill, it cannot be regarded 
as a bar to future proceedings. 


Error from Harris. Tried below before the Hon. James 
Masterson. 

This suit was brought February 4, 1852, in the District 
Court of Calhoun county, by A. T. Burnley & Levi Jones, 
against William M. Cook, James H. and J. W. Baldridge, —— 
Sparks, Chipman and Soloman Cunningham. The peti- 
tion alleged ownership of three quarters by Burnley, and a 
legal but contingent interest by Jones, of one quarter of the 
league of land granted to Juan Cano, as a colonist of De Leon’s 
colony, the laying off a town site thereon more than four years 
previously, and various acts of ownership, in order to establish 
and build wp the same. That in 1849, said Cook located a 
$20-acre certificate, and caused a survey of 179 acres to be 
made on said league, extending north of Powderhorn bayou. 
In April, 1850, a bill had been filed in the United States 
Court by Burnley, against John H. Brown, John F. Segiri, 
Charles Mason, D. 11. McDonald, Chambers Etter, C. A. 
Ogsbury, J. D. Cochran, and W. ILawley, to prevent their 
laying off a rival town, building « wharf, ete., on this 179 
acres, Which they were proceeding to do, under claim of title 
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under 8. A. White, and an injunction was made perpetual 
against the parties. After this injunction, supplemental pro- 
ceedings, for a contempt in violating this injunction, and to 
make it perpetual as against Cook, took place in the United 
States Court; but on Cook’s denial of all connection with 
Brown and others, the motion was refused. This suit was 
brought, alleging, subsequently, certain proceedings by Cook 
and the other defendants under him, to lay off and build up 
a rival town on said 179 acres, to build cattle pens, a wharf, 
etc., to ship cattle therefrom, and alleging trespasses on said 
land to be to the damage of plaintiffs $10,000. The prayer 
in the petition was as follows: 

«The premises considered, your petitioners pray for a writ 
of injunction to restrain the said defendants, and each of them, 
their agents and hirelings, from entering upon the land imme- 
diately north of Powderhorn bayou, in said county of Cal- 
houn, for the distance of 1,100 varas north of said bayou, and 
north of which the said Juan Cano grant extends; and from 
hauling, or placing any lumber, timber, or materials of any 
kind upon the said land, and from building any dwelling 
house, store, or warehouse, or building any other house or 
structure on said land, and from building any wharf or other 
structure, extending from any part of said land into Mata- 


gorda bay; said injunction to be of such a character and on 


such terms and conditions as to your honor may seem meet; 
and that on the final hearing, said injunction be made per- 
petual; for ten thousand dollars, which petitioners aver to 
be their damages; and for costs and for general relief, your 
petitioners pray for citations against said defendants,” ete. 

The case was moved by consent to Harris county, in which, 
after answer filed, on motion of defendants, the court dis- 
solved the injunction which had been granted, and dismissed 
the petition. On appeal to this court the judgment was re- 
versed. (Burnley v. Cook, 13 Tex., 586.) 

The case thus sent back to the Harris District Court in 1855, 
remained on its docket without proceeding of any kind, or 
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order, except for continuance, until the May Term, 1867, 
when, on motion of Cook, it was dismissed. On his motion 
also, at the May Term, 1868, it was reinstated on the docket, 
and continued, to make parties. June 3, 1870, he tiled a cross- 
suit, making the heirs of Burnley parties, alleging that, subse- 
quent to the institution of this suit, a suit in ejectment against 
him by Burnley and Porter, the latter representing same in- 
terest as Jones, had been brought in the United States Court 
at Galveston for the same property and on same title, which 
suit in the United States Court he alleged to be a fraud on 
the jurisdiction and “a deliberate contempt” of the State 
Court, and, notwithstanding he had pleaded the pendency 
of this suit, judgment had been rendered against him in the 
United States Court for the recovery of said league of land; 
that he had sued out a writ of error to the Supreme Court of 
the United States, pending which he had made a compromise 
with George W. Carter, agent of Burnley’s executors, copy 
of which he annexed. 

The heirs of Burnley and Jones, August 1, 1871, amended 
their pleadings. They set up the suit in the United States 
Court, and judgment therein, and affirmance by the Supreme 
Court of the United States, January 23, 1867, and a further 
writ of error to said Supreme Court against a proceeding on 
its own mandate, awarding writ of possession, dismissed by 
said Supreme Court, as an adjudication of said controversy of 
title to said league of land, and an estoppel to further claim 
thereof by said Cook. As to the compromise, they alleged the 
same to be null and void on the face thereof; and, further, 
that the said Cook, after affirmance of said judgment in the 
Supreme Court of the United States, had filed his petition in 
the District Court of Calhoun county against the heirs of said 
Burnley for an injunction against said judgment, and the spe- 
cific performance of said compromise, upon the same grounds 
set forth in this suit; that the cause was removed into the 
Circuit Court of the United States, answer filed thereto, and 
motion made to dissolve the injunction ; whereupon said Cook 
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had dismissed the bill; that afterwards, on September 14, 
1868, he filed in the District Court of Calhoun county an- 
other suit for injunction against said judgment, and specific 
performance of said compromise, to which answer was made, 
and the injunction dissolved, and suit dismissed for want of 
any cause of action therein; that Cook sued out a writ of 
error to this court, but this court affirmed the judgment of 
the court below on certificate; that said Cook had again filed 
a bill in the Cireuit Court of the United States, asserting the 
same rights under said compromise, and praying injunction 
against enforcement of said judgment, but that his applica- 
tion had been heard before his Honor Judge Woods, the 
judge of said Cireuit Court, at New Orleans, who refused the 
injunction and ordered the writ of possession to be proceeded 
with. Exhibits were filed of the records im all the judgments 
and proceedings, and they were alleged to have finally adju- 
dicated the right and title to the league of land, and all right 
and claim set up by him in this suit, and they prayed that his 
continued prosecution, or assertion thereof, in defiance of said 
judgments, to their costs and harrassment, be perpetually en- 
joined. Cook demurred, and again pleaded his original title 
and the various statutes of limitation to support his claim to 
the land. The cause coming on for trial upon the pleadings 
and the said records and proceedings, the court overruled 
Cook’s demurrer, sustained the allegations and proofs of res 
adjudicata, and decreed a perpetual injunction. That injunc- 
tion was provided for in the judgment, as follows: “that the 
said William M. Cook be, and he is hereby, perpetually en- 


joined and restrained from hereafter asserting, or in any 


of the courts of this State, or in any writing, or by printed 
publication, or by spoken words, any right or title to any part 
of said Juan Cano headright league of land, by virtue of any 
claim to the same possessed by him on the 30th day of June, 
1859, the date of the judgment of the United States District 
Court for the eastern district of Texas, or by virtue of the 
instrument signed by said defendant, William M. Cook, and 
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George W. Carter, dated 17th day of November, A. D. 1866, 
or by virtue of any other claim possessed by the said defend- 
ant, on or before the 5th day of August, 1869, the date of 
the judgment of the District Court of Calhoun county.” 
Cook filed a petition for rehearing, which was refused, and 
then prosecuted his writ of error. 


Crank & Wilson, for plaintilf in error, filed an exhaustive brief 
as to the powers and duties of the court first having jurisdic- 
tion of a cause embracing the same parties and the same sub- 
ject-matter. They referred to the following authorities: Roser. 
Himely, 4 Cr., 241; Thompson v. Tolmie, 2 Pet., 157; Wilcox 
v. Jackson, 13 Pet., 498; Cocke v. Halsey, 16 Pet., 71; Hickey 
v. Stewart, 3 How., 759; United States v. Arredondo, 6 Pet., 
720; United States v. Nourse, 6 Pet., 473; Philadelphia & 
Trenton R. R. Co. v. Stimpson, 14 Pet., 458. And specially 
in cases of lis pendens: Conklin’s Treatise U. 8. Court Prac- 
tice; Taylor v. Carryl, 20 How., 583; Freeman v. Howe, 24 
How., 450; Kingsland v. Spalding, 3 Barb. Ch., 341; Mil- 
ler v. Hall, 1 Bish., 229; Debell v. Foxworthy, 9 B. Mon., 
228; Clark v. Farrow, 10 B. Mon., 446; Hagan rv. Lucas, 10 
Pet., 400. 


Carleton § Robertson, also for plaintiff in error—Can Burn- 
ley et al., while prosecuting this suit, as they have never 
ceased to do, plead the judgment in their subsequently- 
brought suit in the United States cougt as res adjudicata in 
this suit? 

The State Court, in which they first sued, had jurisdiction, 
and the jurisdiction had attached by means of personal serv- 
ice; hence when a judgment final is obtained therein it will 
be conclusive not merely of all matters litigated, but of all 
that might have been brought in litigation between the parties 
and their privies. (Sutherland v. De Leon, 1 Tex., 250; 
Hatch v. Garza, 22 Tex., 176, and the cases there cited.) 

By the United States statute in force when thee suits were 
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brought, it provided that suits can be directly removed from 
State to United States courts by defendants. (Brightley’s 
Dig., 128, sec. 19.) When that is done, the United States 
Court to which the removal is made does not have concurrent 
but has exclusive jurisdiction. 

The United States statute cited, as it provides only for a 
removal by defendants, when construed in accordance with 
the rule expressio unius est exclusio alterius, excludes the conclu- 
sion that suits can be directly removed by plaintifis, and a 
fortiori that they can indirectly be so removed, or can be in 
effect removed by anew suit. What the plaintiffs cannot do 
directly, they cannot do by indirection. 

After bringing and while continuously prosecuting a suit 
in a State Court which has jurisdiction, they cannot oust that 
jurisdiction by a new suit which does not have concurrent 
jurisdiction, but which would have exclusive jurisdiction if 
such jurisdiction were invoked, as the statute provides, by 
the defendants. 

Burnley et a/. might, it is true, have sued in the United 
States Court if they had sued there first, but not otherwise. 
Cook et al. did not need to plead in abatement when the fact 
that suit was brought in the State Court made the jurisdic- 
tion of the court exclusive, unless a removal was obtained by 
the defendants, in which case the jurisdiction of the United 
States Court would be exclusive. 

The decision of the United States Court as to its jurisdic- 
tion in a case not under the United States statute cited, would 
not be binding on the State Court, the jurisdiction of which 
had been first invoked and by the same party. 

Again: Both suits are for the same land. Plaintiffs can- 
not bring a second suit in the same court, or indeed in any 
court, unless they as a condition precedent lose their first suit. 
They can only do so in case a yerdict and judgment shall 
pass against them, (O. & W. Dig., 439 sec. 2043.) 


Ballinger § Jack and F. 8. Stockdale, for defendants in error. 
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I. Admitting the two suits to have been in all respects 
identical, it is very certain that the fact that suit in the State 
Court was first instituted, in no degree affects the conclusive- 
ness of the judgment of the United States Court. The 
authorities cited for appellant are all cases in which it was 
held that property taken into actual custody by one court 
could not be taken from it by subsequent proceedings in 
another court of concurrent jurisdiction. (See the distinction 
plainly drawn in Loring v. Marsh, 2 Clifford, 311.) 

There is another class of cases in which, in the same juris- 
diction, upon timely and proper plea of the pendency ofa 
prior suit, a second suit between same parties for same mat- 
ter substantially will be abated. 

And still another in which the same subject-matter coming 
before a second court of concurrent jurisdiction, the conelu- 
siveness of decisions upon such subject-matter by the prior 
court is recognized. But none of these cases can be confused 
with this. The rule well established in the jurisprudence of 
both State and Federal jurisdiction is, that the pendency of a 
suit in one cannot affect the jurisdiction of the other. 

As to the State Court, see Wodo v. Lake, 13 Wisconsin, 
84; Wuntz v. Hart, 13 Iowa, 51; Bonner v. Ivy, 9 Johns., 
221; Walsh v. Durkin, 12 Johns., 99; ‘Chatzell v. Bolton, 3 
McCord, 33. 

For very similar reasons, suit in angther State between the 
same parties for the same subject-matter cannot be so 
pleaded. (Drake v. Brander, 8 Tex., 357.) 

As to the Federal Courts: In Wadleigh v, Veazie, 3 Sum- 
ner, 165, suit for land in the United States Court in Maine, 
defendant pleaded pendency:of a prior suit by him against 
plaintiff, for same land in the State Court of Maine. Judge 
Story overruled the plea and proceeded with the suit. 

In White v. Whitman, 1 Curtis, 496, it was held that a 
second suit can be brought in the Circuit Court of the United 
States while one is pending for same cause between same 
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parties in the State Court. The same rule is affirmed in 
Loring v. Marsh, 2 Clifford, 311. 

But the whole subject was settled in all its bearings by the 
Supreme Court of the United States in the record pleaded 
and in proof in this cause. (Cook v. Burnley, 11 Wallace, 
609.) The court there held Cook’s plea in the United States 
Court, of the pendency of this suit, not a good plea in that 
court. Also, that it was filed too late, and the causes of ac- 
tion not the same. They cited and approved the cases in 3 
Sumner, 165, and 1 Curtis, 496. 

It is apparent from the record that Cook did not plead the 
pendency of this suit until after he had answered to the 
merits in the United States Court. Being a plea in abate- 
ment, it was therefore waived. This is the decision in all 
courts, and is elementary in pleading. (Drake v. Brander, 8 
Tex., 357; Percival v. Hickey, 18 Johns., 257; Peak v. Bull, 
8 B. Mon., 428; 7 Metcalf, 570; 16 Me., 140; 16 Vermont, 
236; 3 Watts & Serg., 395.) 

It is a dilatory plea, and not favored. (Thompson v. Lyon, 
14 Cal., 39.) 

The modern tendency is not to abate the second suit unless 
as a matter of fact and law it appears to be vexatious. (State 
v. Dougherty, 45 Mo., 294.) 

In Texas, the only effect of a plea, in proper time, of a 
prior-action pending in the same or other State Court, is to 
put the plaintiff to his election of the suit with which he will 
proceed to trial. (Castro v. Whitlock, 15 Tex., 437; Payne v. 
‘Benham, 16 Tex., 367; Chitty on Cont., 683, note 2; Bige- 
low on Est., 589, et seq.; Coles v. Carter, 6 Cowen, 692; 14 
Mass., 243; 14 Pick., 167.) 

II. The judgment of the United States court in ejectment 
is conclusive, and sustains the plea of res adjudicata to all 
further litigation of the title. (Fisk v. Miller, 20 Tex., 578; 
Lewis v. San Antonio, 26 Tex., 316; Lessees of Parrish v. 
Ferris et al., 2 Black, 607; Miles v. Caldwell, 2 Wall., 35; 
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Blanchard v. Brown, 3 Wall., 245; Goodrich v. The City, 5 
Wall., 573; Bigelow on Est., 142, 143, and references.) 

Judgment in second suit may be pleaded in bar to first 
suit. (Nicholl v. Mason, 21 Wend., 339.) 

Ill. There are no allegations to make the pretended com- 
promise binding on the appellees. It was prior in date to 
the judgment of affirmance by the Supreme Court. The 
averment that the defendants in error had prosecuted his 
(Cook’s) writ of error to final decision is incongruous and 
self-contradictory. 

The conclusiveness of the judgment covers the pretended 
compromise. ; 

The conclusiveness of the judgment is settled by this court. 
(See MSS. opinion last term, Cook v. Burnley.) 

The decree dismissing his bill to enforce the compromise 
is also an adjudication of the question. (Durant v. Essex 
Company, 7 Wall., 109.) 


Roserts, Cuter Justicr.—The defendants in error recov- 
ered a judgment against the plaintiff in error on the 4th day 
of August, 1871, in the District Court of Harris county, 
which was brought to this court by writ of error and filed on 
the 8th day of January, 1872. 

The suit was originally instituted in the District Court of 
Calhoun county, on the 4th day of February, 1852, with the 
parties thereto, as follows, to wit: Albert T. Burnley, of 
New Orleans, Louisiana, and Levi Jones, of Calhoun county, 
Texas, v. William M. Cook, of Calhoun county, Texas; Sol- 
oman Cunningham, of Calhoun county, Texas; Josiah W. 
Baldridge, Sparks, and Chipman, of Louisiana, but 
soon expected to be in Calhoun county. 

The venue was shortly afterwards changed to Harris 
county, where it remained until it was tried in 1871. 

The object of the suit, as indicated by the allegations and 
prayer in the petition, was to recover damages for trespasses 
committed and contemplated by the defendants upon the Juan 
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Cano league of land, and to enjoin the defendants from con- 
tinuing to commit the said trespass upon said land. 

As grounds for maintaining such a suit the plaintiffs 
alleged that they were the owners of said league of land 
situated on Matagorda bay, and had laid off and were en- 
deavoring to build up the town of La Salle on said tract, 
which was the most eligible site for a town on said bay, and 
that they had ineurred great expense and performed much 
labor in the said enterprise; that William M. Cook had 
located. a certificate of three hundred and twenty acres on 
Powderhorn bayou, within the limits of said Cano league, 
and pretended to be the true owner of said land so located 
by him, and was endeavoring to erect the rival town of 
Powderhorn, and to prevent the plaintifis from building up 
the town of La Salle, and by his malicious representations 
had induced persons to abandon their engagements with 
plaintifis in said business; that said Cunningham was ship- 
ping cattle from Powderhorn bayou under the authority of 
said, Cook, and that Cook had “by like misstatements, and 
with a view to the injury and prostration of your petitioners, 
and especially the said Jones, procured the defendants herein, 
James H. and Josiah W. Baldridge, 
Chipman, to agree to build a wharf, warehouse, and other 
buildings and works at Powderhorn bayou, and on the said 
pretended location of said Cook, pretending that he has the 
means, and will speedily commence the building up of a town 
at Powderhorn bayou;” by all which plaintiffs are prevented 
from building up the town of La Salle, and have been thereby 
greatly damaged. They pray for $10,000 damages, and for 
an injunction to restrain defendants from entering on said 





Sparks, and —— 


land, and from placing lumber or building any house or 
structure upon the same. 

The defendant, William M. Cook, filed general and special 
exceptions to the petition; pleaded that Jones has parted with 
his interest to Porter, if he ever had any; that neither of the 
plaintiffs have any title to the Cano league; that said league 
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does not cover defendant’s land, as located by him, north of 
Powderhorn bayou; he claimed title to himself in the land 
entered upon by defendants under a valid certificate and loca- 
tion, and makes an exhibit of the field-notes thereof, and 
prays for the recovery of the same, with fifty thousand dollars 
damages, and that plaintiffs may be enjoined from interfering 
with the same. He admits entry upon the land located by 
him, and the efforts to build the town of Powderhorn on it, 
and the employment of his co-defendants to erect wharves, 
&e., as charged; he denies any malice and fraud en his part 
in his representations and dealings, but claims to have been 
greatly injured by the malicious representations and vex- 
atious suits of said Jones, acting for the plaintiffs. 

The other defendants appear by attorneys, and adopt fully 
the exceptions and answers of their co-defendant, Cook. 

Thus this suit became a cross-action completely; each party 
setting up title to the land; each alleging malicious injuries 
and claiming damages; each praying an injunction, to be 
quieted in the enjoyment of their property; and each com- 
plaining of the acts of the other, in hindering the erection of 
a town on Matagorda bay for the promotion of the commerce 
of the country. 

Each party had become both plaintiff and defendant in the 
judicial controversy. For either one to succeed in the objects 
sought as plaintiff, the very first step was to exhibit on the 
trial a clear title to the land in controversy. The case, how- 
ever, did not then reach a trial upon the facts in issue; for 
on the 28th day of May, 1852, the case coming on to be 
heard on the exceptions of Cook and others to the petition, 
it was “decreed by the court that the injunction be dissolved 
and the bill dismissed,” and defendants recover of plaintifts 
and sureties the costs of suit. 

Upon appeal to the Supreme Court this judgment was 
reversed, and the cause was remanded, upon the ground, as 
appears in the opinion of Burnley v. Cook, 13 Tex., 591, 
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that “the petition contains averments sufficient to maintain 
an action of trespass to try title.” 

A decisive opinion upon the injunction was not expressed, 
as it was understood that the controversy between the parties, 
as respects the injunction, was then at an end. (Burnley v. 
Cook, 13 Tex., 591.) 

The case was immediately returned to the Harris county 
District Court, and there stood with the same issues and the 
same attitude of the parties as before the dismissal, appeal, 
and reversal, except that the injunction was not revived. If, 
however, its revival had been desired, such amendments as 
were necessary might have been made, as they afterwards 
were made, upon which an injunction might have been 
sought to be again issued. 

The case, with these issues in it, stood continued from term 
to term on the docket, other pleadings and proceedings being 
had therein in the meantime, until the 4th day of August, 
1871, when a judgment was rendered upon the pleadings and 
exhibits in favor of the executors and heirs of Albert T. 
Burnley, deceased, and Leyi Jones against William M. Cook, 
in which it was adjudged that the title set up by said Cook to 
the premises be forever barred, and that said Cook “be per- 
petually enjoined and restrained from hereafter asserting in 
any of the courts of this State, or in writing, or by printed 
publication, or by spoken words, any right or title to any part 
of said Juan Cano headright league of land, by virtue of any 
claim to the same possessed by him on the 30th day of June, 
1859, and that he be further enjoined perpetually from enter- 
ing upon any portion of said league of land to commit any 
trespass upon it of any nature whatsoever.” 

This judgment gives to the plaintiffs not only the full 
benefit of an absolute defense against the claim set up by 
Cook in the suit, but also, in their character as plaintitts in 
the suit, adjudges to them, the plaintiffs, the title to the whole 
league, which, though not expressed in terms, is implied as 
a necessary predicate for the affirmative action of the court 
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in awarding a perpetual injunction against Cook, restraining 
him from any future claims of or trespasses upon any part 
of the Cano league as claimed by the plaintiffs, by any title 
or claim prior to the 30th of June, 1869. The effect of this 
judgment is to confer upon plaintiffs the title to’ and right 
of peaceable possession of said league of land, secured as 
against the talk, writings, printings, and trespasses of Cook 
forever hereafter, founded on said prior claims, not by 
ordinary actions at law or by suits in equity, but by the 
extraordinary remedy of a contempt of a court of equity, with 
its pains and penalties of fine and imprisonment. 

The plaintiffs did not obtain an order for a writ of posses- 
sion only, because, as stated in their amended petition, 
they were already placed in possession. They did not recover 
damages, because at the trial they waived their claim for 
damages. 

The facts upon which the plaintiffs made this effective 
defense against the cross-action of Cook, and obtained 
a most substantial recovery and protection of their alleged 
rights in the land, were not judicially ascertained by the 
finding of a jury, though Cook asked for a trial by a jury, 
in his last amendment, and again asked for it in his applica- 
tion for a rehearing; nor was a jury waived and the matters 
in issue submitted to the court to be found by the judge 
instead of a jury; but the adjudication was made by the 
court, as shown in the judgment entry upon the pleadings in 
the case. 

That is assigned as error by Cook, as follows: “6th. That 
the court erred in rendering judgment for plaintiffs upon the 
pleadings in said cause.” 

To sustain this judgment in favor of the plaintiffs, we must 
find in the record facts alleged by the plaintiffs, and admitted 
by the defendant, sufficient to authorize such a recovery and 
decree. 

In examining the question here presented, it will be more 
easy and perspicuous to exhibit the grounds of attack and 
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defense in the order of regular pleading, than to follow the 
order of amended petition and amended answers as they 
occurred in the intermediate pleadings of the parties, filed in 
the cause between the time of making up the original ‘issue 
(in which the title and equities of each party were denied by 
the other) and the time of the final trial. 

The plaintiffs, instead of relying upon the establishment of 
their superior title, by the proof of the grant, and deeds 
down to themselves, in the ordinary way in such actions, 
alleged in an amended petition, that the matters in issue be- 
tween the parties in this case in respect to the title to the land 
were res judicata, and set up a judgment in favor of said 
Burnley and one Porter against Cook and others, in the Dis- 
trict Court of the United States at Galveston, and affirmed 
upon writ of error in the Supreme Court of the United States 
for the land in controversy in this suit, which judgment has 
been rendered since the institution of this suit, in an action to 
try the title, and that said Porter and Jones represent the 
same interest. This is admitted by Cook, and he seeks to 
avoid its force and effect by alleging that said judgment is a 
nullity, having been rendered in a suit brought to litigate the 
same matter as that embraced in this suit, and instituted 
since the bringing of this suit, and during its pendency, in 
fraud of the jurisdiction of the District and Supreme Court 
of the State of Texas. 

This position is certainly not tenable. For though that 
might be a good plea, if properly pleaded, and at the proper 
time, in abatement of the second suit, it is no defense to a 
judgment recovered in a suit brought since this one in a 
court of competent jurisdiction. Nicholl v. Mason, (21 Wend., 
339.) 

Cook states no facts which raise any question as to the 
difference in the parties of the two suits, nor does he raise 
any question upon the application for rehearing, nor in. the 
assignments of error about the court having dropped a por- 
tion of the defendants out of the case when this judgment 
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was rendered, and therefore those matters need not now be 
considered. 

He, however, in his amended answer sets up a new ground 
of equitable claim to the premises, and also in avoidance of 
said judgment against him in favor of Burnley and Porter, 
by alleging that while the said suit was pending upon a writ 
of error in the Supreme Court of the United States, he entered 
into a contract of compromise with George W. Carter, as the 
agent of the heirs of Albert T. Burnley, which stipulated the 
terms of a full settlement of the rights of the parties involved 
in the said suit, relating to the land in controversy, and pro- 
vided for the abatement of said suit, and that said plaintiffs, 
in fraud of his rights under said valid settlement so entered 
into, prosecuted said suit in the Supreme Court of the United 
States, and procured an affirmance of said judgment, and 
had proceeded to enforce the same in derogation of his 
rights, and made an exhibit of the said contract of compro- 
mise, which purported to be, as stated by him, an agreement 
of compromise made by said Carter, “agent of the Burnley 
heirs, by virtue of a power of attorney from Seth M. Barton, 
who is the attorney in fact for the heirs of the estate of 
Albert T. Burnley,” and signed by said Carter, as agent for 
the heirs of Burnley. 

This was not excepted to by plaintiffs, either generally or 
specially, so as to impose upon the defendant the necessity 
of more specific allegations of agency or sub-agency, nor 
were exceptions taken to it in any other respect; but instead of 
that, the plaintiffs, by their amended petition, alleged that the 
matters relating to said compromise were res judicata, and in 
support of this they state that “on the 14th day of September, | 
1868, the said William M. Cook again filed in said District 
Court for Calhoun county another bill for the specific per- 
formance of said pretended compromise, wpon which he had 
applied for and obtained another writ of injunction, prohibit- 
ing said executors from causing said writ of possession from 
United States Court to be executed, and requiring said ex- 
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ecutors, and Seth M. Barton, of Virginia, and George W. 
Carter to answer said bill; and said executors having an- 
swered said bill, thereupon moved the court in vacation to 
dissolve the injunction, which, after notice to said Cook, the 
judge in chambers granted, and afterwards,in term time, 
entered said order upon the records of the court. And the 
other defendants in said bill, Seth M. Barton and George 
W. Carter, having answered thereto, at the August Term of 
said District Court for Calhoun county, in the year 1869, 
said court having heard and considered said bill and answers, 
upon the motion of said executors, dismissed the said bill of 
complaint of said Cook, at the cost of said complainant, and 
discharged said executors without day.” Plaintiffs made the 
said judgment of the court an exhibit, without the petition 
and answers. This judgment recites that “the motion of 
defendants to dismiss complainants’ bill of complaint having 
been heard and duly considered by the court, because it 
appears to the court that the law is with said defendants, it 
is ordered that said motion be sustained; and the said defend- 
ants thereupon, by leave of the court, withdraw their cross- 
bill and plea in reconvention, and dismiss the same; where- 
upon it is ordered, adjudged, and decreed by the court that 
this cause be dismissed, and that the defendants go hence 
without day,” and recover costs, &c. It is to be noticed that 
this exhibit does not show what was the nature of the defend- 
ants’ motion, or upon what grounds the court acted in dis- 
missing the bill, and therefore, as to the plaintiff in this suit, 
it must stand upon the construction and explanation given of 
it by the allegations of plaintiffs as a dismissal of the petition, 
“upon bill and answers upon the motion of said executors.” 
This judgment was affirmed by the Supreme Court of the 
State, upon certificate, without reference to the merits. 
“Which proceedings and judgment these plaintifis, as they 
allege, believe to be a final and conclusive adjudication of 
the matters sought to be put in issue in this cause.” 

The affirmance of the judgment secured its validity as a 
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final judgment, whatever may have been the errors committed 
by the court in rendering it. The same result, however, would 
have been produced by the failure to take an appeal or the 
lapse of time for revising it by a writ of error. "Whether the 
judgment actually rendered was made final and conclusive, 
in one way or the other, the question would equally remain 
open as to what issue was decided and what facts were in- 
volved in that issue, and conclusively determined in its ad- 
judication when the judgment is pleaded in bar, as in this 
case, 

If, for instance, as alleged by the plaintiffs, the bill of com- 
plaint was dismissed upon bill and answer, on motion of the 
defendants in that suit, the issue determined by the court 
was not necessarily the validity or invalidity of the com- 
promise, but, it might have been, the equity made by the 
bill, met by a denial of the alleged facts on which it was 
founded. The fact that the error committed by the court in 
dismissing the bill is cured by an affirmance of the judgment, 
or by failure to take an appeal or obtain a writ of error, can- 
not relute back to change the facts constituting the issue when 
the judgment was rendered, so as to make a fact to be con- 
clusively determined which was not so determined at the 
time. 

The case of William M. Cook v. Francis A. Burnley, de- 
cided in this court on the 10th of February, 1873, to which 
reference is made in the brief of counsel for appellees, as set- 
tling the conclusiveness of the adjudication in favor of the 
plaintiffs in this case, refers to the decision in the Supreme 
Court of the United States, 11 Wall., 659; and it is an 
affirmance of a judgment rendered in the District Court of 
Calhoun county, wherein the petition of Cook for an injune- 
tion was dismissed upon bill and answer, which is shown in 
the opinion of the court, as follows, to wit: 

“The answer to the bill denies all the equities set up by 
the plaintiff. The District Court dissolved the bill and dis- 
missed the injunction.” (Case not published.) 
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So that, could this case be brought into this adjudication, 
it would stand on the same footing as to its conclusiveness as 
the case of Cook v. The Burnley Heirs, for specific perform- 
ance of the Carter compromise, in respect to its being a judg- 
ment of dismissal upon bill and answer, and not upon excep- 
tions in the nature of a demurrer to the bill. 

Without attempting any elaborate or critical discussion of 
the law of estoppel or res judicata, it will suffice to refer to a 
few leading principles. 

It is essential that “the issue in the second action, upon 
which the judgment is brought to bear, was a material issue 
in the first action, necessarily determined by the judgment 
therein ;” and “that the former judgment was upon the mer- 
its.” (Freeman on Judgments, sec. 256.) 

“Tt may always be shown by evidence aliunde that any 
matter which the issue was broad enough to cover arose and 
was determined in the prior suit.” (Ib., 273.) 

If it appears prima facie that a question has been adjudi- 
eated, it may be proved by parol testimony that such ques- 
tion was not in fact decided by the former suit.”  (Ib., 274.) 

“Tf, from the record alone, no intimation is given whether 
a particular matter has been determined or not, it is incum- 
bent on the party alleging that a question has been settled by 
a former adjudication to support his allegation by proof ali- 
unde.” (Ib., 276.) 

These general rules are supported by reference to decided 
cases, and show the liberality of courts in going even be- 
yond the record to ascertain what was really decided in the 
adjudication which is pleaded in bar or as in estoppel. They 
also show that it was incumbent upon the plaintiffs in this case 
to show that the right of Cook under the contract with Car- 
ter was passed upon and determined against him in dismiss- 
ing his bill for a specific performance. It would not neces- 
sarily be determined upon bill and answer, as it was alleged 
to be. and no other fact is exhibited to establish that it was 
adjudicated, except the judgment, which purports to have 
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been rendered upon motion of the defendants in that suit, 
and not upon exceptions in the nature of a general demurrer, 
and therefore does not aid the allegation that it was deter- 
mined on its merits. 

This is very different from the case of Durant v. Essex 
Company, 7 Wall., 109, in which it is said that “the decree 
dismissing the bill in the former suit in the Circuit Court of 
the United States, being absolute in its terms, was an adjudi- 
cation of the merits of the controversy, and constitutes a bar 
to any further litigation of the same subject between the same 
parties. A decree of that kind, unless made because of some 
defect in the pleadings, or for want of jurisdiction, or because 
the complainant has an adequate remedy at law, or upon 
some other ground which does not. go to the merits, is a final 
determination. * * * In the case in the Circuit Court we 
are not left to conjecture or to presumptions as to what was 
intended by the decree. The plea oi defendants avers that 
testimony was taken on both sides, and that the case was 
heard on its merits, and argued by counsel.” (7 Wall., 109, 
110.) 

That was simply a full trial in a court of equity, according to 
its mode of procedure, it was equally as conclusive, as a judg- 
ment and decree of a court rendered upon the verdict of a 
jury would be under our system. This opinion holds that if 
the dismissal had been “upon some other ground, which does 
not go to the merits,” the judgment would not be a bar to 
another suit. 

Generally, the dismissal of a bill in equity will be presumed 
to be a final and conclusive adjudication on the merits, unless 
the contrary appears in the pleadings or in the decree of the 
court. (Ib., 270.) This rule is announced under the :upposi- 
tion that the dismissal has been adjudged upon proper excep- 
tions or other regular proceedings, which brought into review 
the merits of the bill so dismissed. This, with the qualifica- 
tion, is thus perspicuously stated in a case from Massachu- 
setts: “'To be a bar to future proceedings, it must appear that 
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the former judgment necessarily involved the determination 
of the same fact, to prove or disprove which it is offered in 
evidence. It is not enough that the question was in issue 
in the former suit. It must also appear to be precisely de- 
termined. Where, in the answer, various matters of defense 
are set forth, some of which relate to the maintenance of the 


suit and others to the merits, and there is a general decree of 


bill dismissed, it is impossible to hold the decree a bar to 
future proceedings. (Foster v. Busteed, 100 Mass., 409; Bur- 
len v. Shannon, 99 Mass., 200; cited also in Freeman’s Jud., 
sec. 276.) This is because it is uncertain upon what ground 
the bill was dismissed, and so it is in this case. The former 
suit may have been dismissed upon some other ground than 
that for which it is now pleaded to establish, being dismissed 
upon bill and answer, as it is alleged by the plaintiffs. Had 
the petition and answer and the motions or exceptions been 
set out in the amended petition as well as the judgment-entry, 
it might have settled the question as to what the court did 
decide upon in the dismissal of the petition. 

The deficiency in the.amended petition, in not setting out 
the facts which showed that the Carter compromise had been 
adjudicated, is supplied by adding to that which is set out and 
alleged: the averment that it was in issue and adjudicated in 
said former suit—a fact which was susceptible of proof if it 
existed. Had it been admitted in the defendant’s answer, 
that, of course, would have superceded the necessity of its 
proof, and would have justified the court in deciding the case 
upon the pleading, as it did. But that important fact was 
denied by Cook, and he asked for a trial of it by a jury in his 
last amended answer, and also in his application for rehear- 
ing; from-which it is obvious that no consent was given by 
him for the matters in issue to be determined by the court, 
without a submission of the facts in dispute to a jury. 

The contract for a compromise is alleged to have been 
made with Carter, as agent of the Burnley heirs, efter the 
judgment was rendered in the District Court of the United 
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States, and while it was: pending in the Supreme Court of 
the United States, and purports to have been made to pro- 
cure the abatement of that suit, and to settle the matters in- 
volved init. No exceptions were filed to it as a defense; and 
the facts alleged in avoidance of it as a defense were denied, 
which made an issue of fact that should have been submitted 
to the jury, as prayed for by Cook. In disregarding his 
rights in that respect, the court below committed a material 
error, Which has been properly assigned as such by Cook in 
this court. 

The plaintitis, in their amended petition, filed at the July 
Term, 1871, renew their application for an injunction, upon 
the ground of the alleged numerous and vexatious suits 
for injunction instituted by Cook, to impede them in arriv- 
ing at the rights that have been adjudged to them; and upon 
the further ground, that he was making representations and 
claims in reference to the property in controversy, in dero- 
gation of their rights. 

Cook excepted to this as constituting insufficient grounds 
for an injunction; which exceptions were overruled, and he 
assigns this ruling of the court as error. 

This question has not been discussed by counsel; and as it 
may come up again under different pleadings, and upon the 
finding of a jury upon the facts involved, it may not be profit- 
able now to consider the subject further than to call attention 
to the fact that there has been but one substantial trial on 
the merits of this controversy, or any part of it, so far as it 
can be seen from this record; and that a perpetual injunc- 
tion restraining the defendant from ever bringing another 
suit on claims anterior to a certain date, from ever trespass- 
ing upon the Cano league of land, and from ever making 
any claim by publication, by writings, or by spoken words, 
should be founded, if permissible to its full extent at all, upon 
extraordinary grounds, made very plain and specific, and 
established with great certainty of proof. (Hilliard on In- 
junctions, 243, 245, 279, 281, 396-398.) 
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To shut the door of the courts against a man, to stop him 


at the line of a particular league of land, to shut his mouth 
from uttering a word of claim to a piece of land, are extra- 


ordinary powers, whose exercise by any court in this country 


should be examined into with close scrutiny before they 


meet with judicial sanction in any case. 





Judgment reversed and cause remanded. 
REVERSED AND REMANDED. 


Mr. Justice Moore did not sit in this case. 





Dennis Net v. A. E. SHACKELFORD, ADMINISTRATRIX. 


TENANCY IN COMMON—CONSIDERATION OF RELEASE.—That one 
of two tenants in common in several city lots occupied less than one 
half of the lots so held, and erected thereon valuable improvements, 
and engaged at his own expense in storing goods, formed a sufficient 
consideration for a release by the other tenant in common of all 
claim to the profits arising from the storage. 


. SAME.—In an action by one tenant in common against the other for 


an account of profits made by him while carrying on business on his 
own account on a part of the property so held in common: Held, 
correct to instruct the jury—(1) that the owner of an undivided half 
of the lots had a right to use and occupy any portion of the same, 
subject to the equal right of use and occupation by the plaintiff; and 
that defendant would not render himself liable for use, &e., until 
plaintiff should demand to enter and equally use the lots; (2) that 
to recover, the plaintiffemust prove an express agreement by the de- 
fendant to account for one half of the value of the use, &e. ; (3) that 
defendant was not bound to account to plaintiff for the profits result- 
ing from improvements put upon the lots or for labor and care in 
conducting any business thereon, unless there was an agreement to 
thai effect. 


APPEAL from Galveston. Tried below before the Hon. A. 


P. MeCormick. 





Dennis Neil sued John Shackelford, 29th March, 1861, for 
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an account of and for one half of profits received by Shack- 
elford for storing railroad iron on certain city lots in Gal- 
veston. 

The defendant answered, May 31, 1861, a general demur- 
rer and general denial. . 

June 8, 1867, Shackelford amended his answer, pleading a 
release, as follows: 

“Stave or Texas, 
County of Galveston. 4 

«Know all men by thee presents that I, Dennis Neil, half 
owner of lots two, three, and four in block 626, on Strand 
street, in the city of Galveston, county and State first above 
written, with J. Shackelford; that rumors are in circulation 
and questions often asked me if I were not interested in the 
storage charged by said J. Shackelford to the Galveston, 
Houston, and Henderson Railroad Company. Now, I, the 
said D. Neil, ever entertaining for the said J. Shackelford 
the profoundest friendship and respect; and life being un- 
certain; and the said J. Shackelford, having, as he thinks, 
probably used my name in some way in connection with the 
storage of the said G. H. and H. R. R. Co.’s iron, &e., on the 
above-specified lots, might, after my death, if it occurred 
before his, be troubled by the representative or representa- 
tives of my estate; and ever having been friendly, (yet the 
best friends might become enemies towards each other,)— 
therefore, in view of all such contingencies, I, the said D. 
Neil, hereby disclaim any interest whatever in the said stor- 
age of the said iron, &c., for the ahove-noted railroad com- 
pany; neither have I expected any interest, never having 
expended or been called on for a cent of the expenses in- 
curred by the said J. Shackelford in fixtures on the above- 
named lots for the storage above named. And I hereby fur- 
ther authorize the said J. Shackelford to continue the use of 
my name whenever he discovers (if ever again) it necessary 
in the prosecution of his claim or claims against the said G. 
H. and H. R. R. Co. for storage, &c., above noted: provided, 
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no costs or expenses for such prosecution is allowed against 
myself, heirs, or legal representatives. 

“Given under my hand this 13th day of February, A. D. 
1859. D. Net. 

“In presence of witness : 

“'T. W. Scort, 
“GEORGE WALSHE.” 

To this the plaintiff pleaded non est factum. May 30, 1868, 
defendant further amended, setting out carefully the items 
of expense by him laid out and incurred in erecting yards 
and in the business for which the alleged moneys by him re- 
ceived on account of storage, &e., for the railroad, were 
allowed and paid by the railroad company. 

Pending the suit defendant died, and his administratrix was 
made party. 

Verdict was rendered for defendant. Motion for new trial 
was overruled, and Neil appealed. The further facts are 
given in the opinion. 


L. Thompson, Jr., for appellant. 

I. The first error assigned is upon the overruling of appel- 
lant’s demurrer to the amended answer of the defendant, 
filed by him June 8, 1867, setting up the instrument of writ- 
ing pleaded as a release, Ke. 

The causes of exception assigned in the demurrer are: 
Ist, that the writing pleaded is not alleged to have been 
made and executed upon any good or valnable considera- 
tion; and, 2d, that the said writing purports on its face to 
be purely voluntary in its character, and not to be founded 
upon any consideration deemed good or valuable in law. 

At common law, considerations may be either good or 
valuable. .A good consideration is such as that of blood or of 
natural love and affection; a valuable consideration is such 
as money, marriage, or the like, which the law esteems an 
equivalent given for the grant, and is, therefore, founded in 
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motives of justice. (1 Pars. on Cont., 457, (369;) 2 Blackst, 
Comm., 297.) 

The fundamental distinction in the common law is between 
those cases where the consideration is a benefit to the prom- 
isor, and those in which it is some injury to the promisee; 
in either case it is sufficient to support an assumpsit. (Jb.) 

It is in vain to look for any consideration which is deemed 
good or valuable in law, either in the so-called release, the 
amended answer, or in the proofs in the case. There is no 
benefit or advantage shown to have been received by the 
appellant, by whom it purports to have been executed, or 
any disadvantage, detriment, or loss to John Shackelford, to 
whom it is alleged to have been delivered. The considera- 
tion which is expressed is, that the “said D. Neil, ever enter- 
taining for the said J. Shackelford the profoundest friendship 
and respect, and life being uncertain,” &. Now, the law 
is clear that neither “love and affection,” nor “friendship,” 
nor any mere moral duty or obligation, nor any voluntary 
courtesy constitute a sufficient Cause or consideration for the 
fulfillment by coercion of a simple contract or promise. 
(Holliday v. Atkinson, 5 Barn. & Cress., 501; 8 Dow. & R., 
163; Harford v. Gardner, 2 Leon, 30.) 

It was, however, argued that a sufficient consideration is 
to be found in the conclusion of the instrument, in which the 
appellant is made to say that he had never expended any 
money, or had been called upon for a cent of the expenses 
ineurred by the said J. Shackelford in fixtures upon the lots 
for the storage of the iron, &c., and is not to be called upon 
for any costs or expenses to be incurred in the prosecution of 
the claim therefor. To this we reply that if any valid consid- 
eration could be found in this portion of the instrument, it 
could only exist if J. Shackelford had been a party thereto; 
in other words, there is a want of mutuality. Shackelford 
does not agree that he will not demand of Neil a proportion 
of the expenditure incurred or paid by him for the fixtures, 
nor does he promise to indemnify Neil against liability there- 
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for, or for costs and expenses to be incurred in coercing pay- 
ment from the railroad company, It must be obligatory 
upon both parties at the same time, so that each may have an 
action upon it, or it will bind neither. If one only is bound, 
there is no consideration for the promise of the other, and 
such promise is consequently nudum pactum. (Nichols v. Rayn- 
bred, Hob., 88, 6.; 2 Dowl. P. C., 481, 8. C.) 

We presume, however, that the decision of the court below 
was based upon the act of the Legislature of February 2, 
1858, entitled « An act to dispense with the use of scrolls and 
seals in certain cases,” 
the ruling. 

To understand the views which we desire to present to the 
court, it will be necessary to refer to the common law, the 
previous enactments of the Legislature, and the Constitution 
which formed the organic law of the State at the time of the 
passage of the act of February 2, 1858. 


no reasons having been assigned for 


All contracts are, by the law of England, distinguished 
into agreements by specialty and agreements by parol; and 


there is not any such third class as contracts in writing. If 


they be merely written, and not specialties, they are parol, 
and a consideration recognized by the law as good or valu- 
able must be alleged and proved. If the contract be evi- 
denced by deed, under the hand and seal of the contracting 
party, then, although there be no express consideration, yet 
it is, as between the parties thereto, sufficient. (Rann v. 
Hughes, in Dom. Proc., 7 Term R., 350.) By act of April 
3, 1846, the defendant in any action of law or in equity, 
upon any bond, note, covenant, or other agreement in writing, 
was permitted to plead a partial failure of consideration, in 
certain cases. (See Paschal’s Dig., art. 227.) And by the 
act of May 13, 1846, it is enacted, that in any suit founded 
on any instrument or note in writing, under the seal of the 
party charged therewith, the defendant may, by special plea, 
impeach or inquire into the consideration thereof, in the 
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same manner as if such writing had not been sealed, ete, 
(Paschal’s Dig., art. 228.) 

The effects of these two provisions of the Legislative acts 
of 1846 operated to abrogate the common law of England 
with respect to those contracts which were evidenced by a 
specialty, and to reduce sealed instruments in this particu- 
lar to the rank and condition of mere parol contracts. 

Now, we have the act of February 2, 1858, dispensing with 
the use of scrolls and seals in certain cases, the last member 
of which act provides, “ And every contract in writing here- 
after made shall be held to impart a consideration as fully, 
and in the same manner, as sealed instruments have hereto- 
fore done.” This act seems to have been framed and passed 
without reference to the two acts of 1846. Did the Legisla- 
ture mean to restore the common-law sanctity of sealed instru- 
ments—that the simple fact of sealing imparted a consider- 
ation inter partes? or was it intended that the written contract 
should be evidence of a specialty, and imparting “a consider- 
ation as fully and in the same manner” as a specialty would 
under the acts of April and May, 1846? If the latter, 
then the concluding member of the section was useless 
verbiage, altogether superfluous, tending rather to obscure 
than to elucidate the prior clauses of the statute. If by it 
the Legislature designed to restore the common-law effect 
and force of sealed instruments, and to give to merely 
written instruments the same character, then it would ope- 
rate pro tanto a repeal of the act of 1846, if the maxim of 
leges posteriores priores contrarias abrogant, or a repeal by im- 
plication, was permissible under the Constitution of 1845, 
which was the organic law at the time of the passage of the 
act of February 2,1858. The section 25 of art. VII of the 
Constitution of 1845 provided that no law should be revised 
or amended by its title, «but in such cases the act revised 
or section amended shall be re-enacted and published at 
length.” ‘The same provision has been retained in the present 
Constitution, and will be found in section 18 of article XII. 
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No argument is necessary to show the antagonism between 
the acts of 1846 and the act of 1858. By the terms of the 
former even a sealed instrument does not inter partes import 
a consideration ; and by the latter, a parol contract, if written, 
does import a sufficient consideration. 

II. The second assignment of error is based upon the 
instruction of the court to the jury, which is in the following 
terms: “If you find that said instrument, in its present shape 
and language, was so made by said plaintiff, (now appellant,) 
you are charged that said instrument is a complete defense 
to the plaintiff’s suit, and you will find for defendant.” 

In support of this assignment of error, we beg leave to 
refer to our argument upon the preceding assignment, and 
in addition thereto, we refer to the following principles of 
law. 

If no consideration is mentioned in a deed, you may enter 
into proof of consideration, (8 Term R., 474;) but if any 
consideration is mentioned, and it is not said for other con- 
siderations, you cannot prove any other than that recited. (1 

‘Comyn’s Dig., 541, b. 2; 1 Ves., 127; 2 Peere Wms. R., 204; 
Jones v. Sasser, 1 Dev. & Bat., 446.) 

A deed or grant made without any consideration is, as it 
were, of no effect, for it is construed to inure to be effectual 
only to the use of the grantor himself. (2 Blackst. Comm., 
296; Per Smith, J., 4 Yeates, 96; Davis v. Turner, 26 Tex., 
98.) And so, in respect to voluntary contracts, or such as are 
not founded on a valuable consideration, courts of equity do 
not interfere to enforce them, either as against the party him- 
self, or as against other volunteers claiming under him. The 
same rule is applied to imperfect gifts, not testamentary, inter 
vivos, to imperfect voluntary assignments of debts, Xe. (2 
Story’s Eq. Jur., see. 793a, and authorities cited in margin; 
Edwards v. Jones, 1 Mylne & C., 226; 13 Cond. Eng. Ch., 
375; Same Case, 7 Simons, 525; 10 Cond. Eng. Ch., 79; 
Mills v. Wyman, 3 Pick., 207; 3 Bos. & Pull., 249, note a.) 

Assuming, as we have full warrant to do from inspection 
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of the transcript of the record, that no valid consideration is 
recited in the instrument itself, nor alleged in the’ answer 
pleading it, and none proved upon the trial, that in this sup- 
posed unilateral engagement, contract, release, or disclaimer, 
no profit or advantage inures to the promissor or maker 
therefrom, and no loss, detriment, or injury to the promisee 


or grantee; that it was and is simply and purely nudum 
pactum,-—it was manifestly erroneous to instruct the jury that 
if they found it was executed by appellant in its present 


shape and language, then, that it was a complete defense to 
appellant’s suit. The maxim of the law—*« nuda pactio obliga- 
tionem non parit”—seems to have been utterly disregarded by 
this charge. 

The principle of law which we invoke may be well illus- 
trated by the familiar case of the acceptance and receipt of 
a smaller sum in full satisfaction of a larger one. It is im- 
possible, say the authorities, save by a release under seal, that 
the acceptance of the smaller sum is an extinguishment of 
the larger. There must be some consideration for the re- 
linquishment of the residue—something collateral to show a 
possibility of benefit to the party relinquishing his further 
claim—otherwise it is nudum pactum. (Fitch v. Sutton, 5 
East R., 230; Per Bayley, J., mn Lodge v. Dicas, 3 Barn. & 
Ald., 614.) 

II. We propose to consider the third, fourth, fifth, and 
sixth assignments of error together. 

The third assignment of error embraces that portion of the 
instructions given by the court below to the jury, that Shackel- 
ford, being owner of one undivided moiety of the lots, had a 
right to enter upon the same, and to enjoy the use and occu- 
pation thereof without account to his cotenant in common 
until appellant should demand to enter himself upon the lots 
and equally use the same. 

The fourth assignment of error is upon that portion of the 
charge of the court below in which the jury was instructed 
that to recover on this action, the plaintiff, now appellant, 
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must prove an express agreement on the part of Shackelford 
to account to him for one half of the value of the said occu- 
pation of said lots. 

The fifth assignment of error, upon that portion of the 
charge by the court below in which the jury was instructed 
that the defendant Shackelford was not bound to account 
to appellant for the profits resulting from improvements put 
upon said lots, or from labor and care invested in conducting 
any business thereon, unless there was an agreement between 
them to that effect. And to the same effect is the portion of 
the charge objected to in the sixth assignment of error. The 
portions of the charge excepted to, and referred to briefly 
under this head, are fully set forth in the assignment of errors. 

While we are free to admit that at and by the strict rule 
of the common law of England joint tenants and tenants in 
common could not at law maintain an action against their 
eotenants who received all or more than their share of the 
profits, unless the relation of bailiff could be established, of 
the joint or common property, until by the act of 4 and 5 
Anne, ch. 16, § 27, (A. D. 1706,) the Legislature extended the 
common-law action of account render, so as to include such 
and the like cases, yet long before that time the courts of 
equity had assumed and exercised such jurisdiction. 

Judge Story says: “Cases of account between tenants in 
common, between joint tenants, between partners, between 
part-owners of ships, and between owners of ships and the 
masters, fall under the like considerations. They all involve 
peculiar agencies, like those of bailitis, or managers of property, 
and require the same operative power of discovery and the 
same interposition of equity. Indeed, in all cases of such joint 
interests, where one party receives all the profits, he is bound 
to account to the other parties in interest for their respective 
shares, deducting the proper charges and expenses, whether 


he acts expressly by their authority, as bailiff, or only by 


implication, as manager, without dissent, jure domini, over 
the property.” (1 Comm. Eq. Juris., sec. 466, citing in the 
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margin Abbott on Ship., b. 1, ch. 3, §§ 4, 10, 11, 12; Dod- 
dington v. Hallett, 1 Ves., 497; ex parte Young, 2 Ves. & 
Beam, 242; Comyn. Dig., title Chancery, 3 V. 6, 2 A. 1; 
Drury v. Drury, 1 Rep. in Ch., 49; Strelly v. Winson, 1 Vern. 
Ch. R., 297; Pulteney v. Warren, 6 Ves. Jr., 73-92; see also 
Lorimer v. Lorimer, 5 Madd. Ch. R., 223.) 

The case of Drury v. Drury was decided according to the 
report, 6 Charles I, (1631;) and that of Strelly v. Winson, 
35 Charles IT, (1684,) long before the passing of the act of 4 
and 5 Anne, c. 16; so that the provisions of the 27th section 
of the said statute could not have influenced the decisions; 
so also, from a careful examination of the subsequent cases, 
they appear to have been founded upon the equity juris- 
prudence assumed and exercised by the courts of chancery 
in England, and not upon any provision of the statute. 

We presume that the statute, 4 and 5 Anne, c. 16, is not 
in force in this State under the decisions of the Supreme 
Court; but whether it is or is not, we deem it a matter of no 
importance; in either case the right of the appellant to 
maintain his action seems to us beyond dispute. 

The district and other courts of this State are courts of 
equity as well as of law. Mr. Sayles says, in his recent work 
upon pleading: “In our practice there is no difference in the 
mode of proceedings in the application of legal and equitable 
remedies; nor are there any forms of action adapted to dif- 
ferent remedies. The pleadings in all cases consist of the 
petition and answer, and the court can administer the relief 
appropriate to the case presented by the pleadings. Demands 
entitling a party to legal and equitable relief can be united 
in the same action; an equitable defense can be opposed to a 
legal demand, or a legal defense to an equitable demand. 
The court may frame its judgment so as to afford ali the 
relief which may be required by the nature of the case ‘and 
is granted by courts of law or equity, and may grant \all 
orders, writs, and other process necessary to obtain such 
relief.” (Sec. 4, citing Smith v. Doak, 3 Tex., 215, 218; 
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Smith v. Clopton, 4 Tex., 109; Mitchell v. Sheppard, 15 Tex., 
484, and other cases, which fully support the text.) 

We propose now to refer to the American adjudications 
which support the right of the appellant to maintain this 
action against his co-tenant for a moiety of the net profits 
received from the use of the lots. 

In Pennsylvania, where, like Texas, their courts exercise 
jurisdiction in law and equity between the same parties and 
in the same action, the principle contended for is fully asserted. 
Thus, in Barrell vy. Barrell, the court held that one tenant 
in common may maintain assumpsit against his co-tenant to 
recover a share of the profits, upon proof that the whole was 
received by the defendant. In such case, the law raises an 
implied promise to pay over the plaintiff’s share, and he is 
not driven to his action of account render. (9 Casey (33 
Penn. State Rep.) 492, citing with approbation the previous 
eases of Gillis v. McKinney, 6 Watts & Serg., 78; Golbreath 
v. Moore, 2 Watts, 86; and also Coles v. Coles, 15 Johns., 
159; Brigham v. Eveleth. 9 Mass., 538.) 


No brief for appellee came to hands of the reporters. 


Reeves, Associate Justice.—It appears from the plead- 
ings and evidence that Dennis Neil and John Shackelford 
were joint owners of lots Nos. 2, 3, and 4 in block No. 626 
in the city of Galveston. Shackelford used a portion of the 
lots as a bonded yard, for the reception and storage of such 
unclaimed and bonded goods as were committed to him for 
safe-keeping by the collector of customs at the port of Gal- 
veston. In the years 1855 and 1856 a large quantity of rail- 
road iron for the Galveston, Houston, and Henderson railroad 
was stored in the yard by the collector of customs as un- 
claimed property. 

It is charged in the petition that Shackelford received 
from the railroad company a large sum of money for the 
storage of the iron and other materials of the company upon 
the lots, one half of which sum is claimed by Neil in this suit. 
9 
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Shackelford answered by a general demurrer and general 
denial; and, by a special plea or answer, set up that Neil had 
released and assigned to him all right and interest in the 
claim for storage against the railroad company. The written 
evidence of the release bears date February 13, 1859. To 
this the plaintiff excepted, and filed a plea of non est factum. 
After this the defendant set out more fully his defense by an 
amended answer. 

The first trial resulted in a verdict for the plaintiff, which 
was set aside by the court, and a new trial granted. On the 
second trial the jury returned a verdict for the defendant, from 
which the plaintiff has appealed, and, for error, assigns that 
the court erred in overruling his demurrer to the defendant’s 
amended answer setting up the release of Neil to eny claim 
for the storage of the iron belonging to the railroad com- 
pany, Ist, because it is not alleged that the release was exe- 
euted upon any good or yaluable consideration; 2d, because 
the release purports on its face to be voluntary and without 
any good or valuable consideration in law. 

{t is recited in the release that Neil had never expended 
any money, or had been called upon for any part of the ex- 
penses incurred by Shackelford in making improvements, 
and stipulating that he is not to be called upon for any part 
of the costs or expenses for prosecuting the claim against the 
railroad company. 

It was shown that Shackelford paid for the improvements, 
consisting of a fence, inclosing about two thirds of the one 
half of the lots in which the iron was stored. It was further 
shown that he paid the charges for drayage, wharfage, and 
labor for storing the iron in the yard bonded and opened by 
him for that purpose. Te also paid for entering the differ- 
ent cargoes of iron at the custom-house, and paid the ware 
housemen or employees of the collector. These charges, 
with other items shown by the account attached to the de- 
fendant’s answer as an exhibit, and which, as shown by the 
evidence, were incurred and paid by the defendant alone, 
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formed a sufficient consideration to support the release. 
(Bason, Adm’x, v. Hughart, 2 Tex., 476; James v. Fulerod, 
5 Tex., 512.) 

A part of these charges were incurred and paid before, 
and a part after the execution of the release. 

The second assignment of error relates to that part of the 
charge of the jury which is as follows: “If you find that 
said instrument, in its present shape and language, was made 
by said plaintiff, you are charged that said instrument is a 
complete defense to the plaintiff’s suit, and you will find for 
defendant.” 

Having shown that the instrument is founded on a sufli- 
cient consideration, this assignment will not be examined 
further in this connection. 

The third, fourth, fifth, and sixth assignments may be con- 
sidered together. 

The third assignment is an objection to that portion of the 
charge instrueting the jury in substance that Shackelford, be- 
ing owner of one undivided half of the lots, had a right to 
use and occupy any portion of the came, subject to the plain- 
tiff’s equal right of use and occupation, and that the defend- 
ant would not render himself’ liable to the plaintiff for use 
and occupation until the plaintiff should demand to enter 
upon the lots, and equally use the same. 

Fourth. That the plaintiff, to recover in this action, must 
prove an expre2s agreement to account to him for one half of 
the value of the use and occupation of the lots. 

Fifth. That Shackelford was not bound to account to Neil 
for the profits resulting fram improvement: put upon the lots, 
or for labor and eare invected in conducting any business 
thereon, unless there was an agreement to that effect. 

Sixth. If the jury believe from the evidence either that the 
written disclaimer was executed by Neil, or that there was no 
agreement between the parties that Neil should share the prof- 
its from the storing of the iron, or that there was no net gain 
or profits realized by Shackelford, they should find for him. 
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It is not necessary to examine particularly all the different 
phases of the case as presented to the jury, but only to exam- 
ine so far as may be necessary to dispose of the questions 
arising on the pleadings and evidence as affecting the rights 
of the parties. 

The case, as presented by counsel in the brief for appellant, 
involves a question of agency, as where one party manages 
the property for the benefit of himself and others jointly in- 
terested with him in the estate. 

The plaintiff in his petition alleges that the detendant, in 
his own name and with the consent of the plaintiff, contracted 
with the railroad company for the storage of their iron upon 
the lots during the years 1855, 1856, 1857, and 1858, with the 
promise on the part of the defendant to plaintiff that the 
money arising from the use of the lots should be equally di- 
vided between plaintiff and defendant when realized and paid 
to defendant. 

The evidence fails to establish the allegations of the peti- 
tion. There was no evidence of any promise by Shackelford to 
Neil that the money arising from the use and cccupation of 
the lots should be divided between the parties. The only evi- 
dence that Shackelford acted as managing owner of the lots 
was that Shackelford paid the taxes on the lots and charged 
one half of the amount to Neil. Nor does it appear that any 
relation existed between the parties other than that of tenants 
in common of the property. 

«Where one tenant in common,” says Story, “has been in 
the exclusive perception of the rents and profits, on a bill for 
a partition and account, the latter will also be decreed.” (1 
Story’s Eq. Ju., see. 655.) 

It appears that the improvements were erected on and in- 
cluded less ground than Shackelford’s share on partition. 

“If improvements have been made by one tenant in com- 
mon, a suitable compensation will (as we have seen) be made 
him upon the partition, or the property on which the improve- 
ments have been made, assigned to him.” (1 Story’s Eq. Ju., 
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sec., 656); Robinson v. McDonald’s Widow and Heirs, 11 
Tex., 385.) 

No ageney and no promise of Shackelford was shown to 
make him liable to Neil for a share in the storage business. 
Shackelford’s possession was not exclusive, nor did it appear 
that the portion of ground on which the improvements were 
made, might not have been assigned to him on partition with- 
out prejudice to Neil. 

The court properly instructed the jury upon all the issues 
in the case, and in doing so the instructions embraced the 
issue upon the plea of non est factum, and the effect that 
should be given by the jury to the written release or dis- 
claimer if they believed it was executed by Neil. The jury 
may have found their verdict on other issues and not on the 
plea of non est factum; still it becomes necessary to examine 
the plea, as the finding upon it is assigned for error. 

The court instructed the jury “that the burden of proving 
the execution of the instrument was upon the defendant, and 
that the defendant must prove to their satisfaction that the 
instrument in exactly its present shape and language was 
executed by Neil, and left in the possession of Shackelford.” 

John B. Jones, attorney for Shackelford, testified that he 
had seen the written release in 1861, soon after the com- 
mencement of this suit, and stated as the reason why he did 
not plead the release at the first term of the court, that he 
merely wished to keep off a default judgment, and the war 
coming on no more suits were tried, and he had no use for 
the paper until the courts were opened again, and handed it 
back to Shackelford for safv keeping. 

After the release had gone to the jury it was their province 
to decide the issue of fact arising upon the plea of non est 
factum. There is no such preponderance of evidence against 
their finding as would warrant this court in setting the verdict 
aside. 

It was necessary for the defendant to prove the release or 
disclaimer in the same manner that the plea of non est factum 
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was required to be proved at common law. (Austin v. Townes, 
10 Tex., 24, 31; Brashear v. Martin, 25 Tex., 202; Paschal’s 
Dig., arts. 1442, 1443.) 
There wa; no error in excluding the plaintiff from testity- 
ing as a witness in the case. (Paschal’s Dig., art. 6827.) 
The declarations of Shackelford in 1858, in substance that 


Neil was interested with him in the claim for storage, would 


not affect the release in 1859. 

The instructions asked by appellant have been noticed and 
disposed of in discussing the other assignments of error. 

We are of opinion that there is no error in the instructions 
of the court or in the verdict of the jury requiring a reversal 
of the judgment, and the same is affirmed. 

AFFIRMED. 


W.S. Wrieut v. J. H. Apams. 


1. ORGANIZATION OF NEW COUNTIES—CONSTITUTION—-TENURE OF 
OFFICE OF JUSTICE OF THE PEACE.—Art. 5, sec. 19, of Constitu- 
tion of 1869: ** There shall be elected in each county, by the quali- 
fied voters thereof, as may be directed by law, five justices of the 
peace; * * * they shall hold their offices for four years; and should 
a vacaney occur in either of said offices, an election shall be held for 
the unexpired term’’—taken in connection with art. 12, see. 24: 
‘The Legislature shall, at the first session thereof, and may at any 
subsequent session, establish new counties for the convenience of 
the inhabitants of such new cowity or counties,’? &c.,—authorizes 
the Legislature, in the organization of such new counties, to pro- 
vide for the election of justices of the peace therein, who should 
only hold their offices until the next general election, as if such 
newly-elected officers were elected to fill vaeancies. 
SONSTITUTIONAL LAW—CONSTRUCTION.—It is the duty of the Leg- 
islature to look to the object and purpose of the different sections 
of the Constitution which relate to the matter under consideration, 
when called to legislate theréon, and where « strict and literal con- 
struction of each of its several provisions would lead to an apparent 
conflict, which might be obviated by interpreting them in aecord- 
anee with the object and spirit of their enactment, it is obviously its 
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duty to pursue the latter course ; and if such leading object and pur- 
pose of the Constitution can be ascertained, it should be followed 

3. SAME.—The purpose of the constitutional provision above was to 
secure uniformity in the time of elections to the office of justice of 
the peace and in the length of the term of office. This purpose, 
with the power to create new counties, would indicate that such 
uniformity in the new county should be established at as early a 
time as possible. 

4. CONSTRUCTION AS TO TERM OF ELECTIVE OFFICES.—When the 
duration or term of an office which is filled by popular election is a 
question of doubt or uncertainty, that interpretation should be fol- 
lowed which limits such office to the shortest time. 

AppEaAL from Waller. ‘Tried below before the Hon. Liv- 
ingston Lindsay. 

Wright claiming to have been duly elected justice of the 
peace in precinct No. 1, Waller county, at the general elec- 
tion, December 2, 1873, and having qualified, brought suit 
against Adams, who had been elected to the office at the 
election held in August, 1873, at the organization of Waller 
county. 

An agreed statement of facts upon which the case was 
tried shows: 

“1. J. H. Adams was duly elected justice of the peace of 
precinct No. 1, Waller county, on the i6th day of August, 
1873, at the election under the act of 13th Legislature creat- 
ing and organizing said county, and the act ordering an 


election for county officers in said county. Adams qualified 
and was duly commissioned. 


«2. W.S. Wright was elected justice of the peace for pre- 
einct No. 1 of said county on 2d day of December, 1873, at 
the general election, and had qualified and had been duly 
commissioned. 

«3. Wright was duly elected at the general election in 
1869 as justice of the peace of precinct No. 3, Austin county. 
The territory of said precinct No. 3 is wholly included in 
what is now Waller county; and the territory of precinct 
No. 1, Waller county, is wholly included in what was pre- 
cinct No. 3, Austin county.” 
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Judgment was rendered for the defendant Adams, and 
Wright appealed. 


T. S. Reese, for appellant, cited Acts 13th Leg., pp. 49, 
50, creating the county of Waller, &c.; The People v. Garey, 
6 Conn., 642; 10 How., 402; 2 Denio, 272; 6 Serg. & R., 
322; 5 Watts & Serg., 418; 2 Sand., 355; 4 Penn., 49; 1 
Oregon, 149; 15 Iowa, 538; 9 Conn., 640; 3 Met. Ky., 237; 


63 Penn. St., 343; 41 Wis., 163; 23 Ill, 547; 24 Ind., 184. 


Harris & Elliott, for appellee. 

By an act of the Legislature, passed April 28, 1873, 13 
Laws., pp. 49, 50, the county of Waller was established. The 
Legislature had the right and power to establish said county, 
(Art. XII, sec. 24, State Constitution.) 

An act to provide for holding an election for county offi- 
cers for Waller county, approved May 26, 1875, (15 Laws, 
102, 103,) authorized said election to be holden on the third 
Saturday in August, 1873, which was accordingly held, at 
which election appellee was elected justice of the peace for 
precinct No. 1 for said county. 

The Constitution (art. V, sec. 19) fixes the term of office 
for justice of the peace at four years, and provides that should 
a vacancy occur in said office an election shall be held for the 
unexpired term. In the case at bar there was no unexpired 
term; it was the beginning of the first term. There could be 
no vaeaney, such as contemplated by the Constitution, for it 
would be an absurdity to say that a vacaney could occur in 
an office which did not previously exist. As to what a 
vacancy is, see Story on Const., sec. 1559. 

It is insisted for appellant that the act establishing the 
county of Waller provided that the officers should hold office 
only until the next general election for county officers, &c., and 
that their term expired at the general election in December, 
1873. Wesubmit that in so far as said act sought to prescribe 
the term of of 
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ee at less than the constitutional term, it was in 
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contravention of the Constitution, and therefore of no effect. 
(See Banton v. Wilson, 4 Tex., 408, 409, 410, and other 
authorities cited.) 

The act of the 13th Legislature, pp. 100 and 101, pre- 
scribing the times of holding general elections, provides that 
on the first Tuesday in December, 1873, and every two years 


thereafter, a general election shall be held for State and 


county officers to fill such offices as may be vacant at the date 
of such election, or which will become vacant before the next 
succeeding general election. What this latter clause means is 
open to construction. If it be construed to mean that where 
the office will necessarily become vacant by the expiration of 
the term (and we cannot conceive of any case in which it 
would otherwise necessarily become vacant) before another 
general election, at what time will the party elected take the 
office? Will the incumbent go out of office and the newly- 
elected take the office immediately? If so, the law abridges 
the term, and is in conflict with the Constitution. 

If it is intended by the law that the party elected shall take 
the office at the expiration of the term of the incumbent, 
then the appellant cannot take the office until the 16th day 
of August, 1877, at which time the term of appellee will 
expire; and as there will, under said act, be another general 
election before the expiration of the present term of appellee, 
another election must be held for said office at the next gen- 
eral election in December, 1875. 

It is contended for appellant that the election held in 
August, 1873, for county officers of Waller county, so far as 
the same operated to divest appellant of the office he then 
held, was illegal and void. If this is a proper construction, 
then the Constitution is in conflict with itself, as it clearly 
confers upon the Legislature the power to establish new 
counties at pleasure, and also requires the election of officers 
for each county. 

Whatever might be said of legislation with a view and for 
the purpose of getting clear of officers, it is not believed that 
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an act of the Legislature clearly authorized by the Constitu- 
tion, and passed for the public welfare of the country, would 
be pronounced illegal because such would be the incidental 
effect of the act. 
It does not necessarily follow because the election of the 
officers of Waller county was held in August that every sue- 


ceeding election must be held in August; because if no elee- 
‘ . * 


tion should be ordered in August, the officers would hold 
over until December by operation of law. (See General 
Laws 12th Legislature, called session, 1870, page 87, see. 1) 

If the election at which appellee was elected was not legal, 
the act establishing the county would be inoperative, as the 
county could not be organized without the election of officers, 
unless it be contended that the appellant had the right to hold 
his office in the new county without being elected thereto, 
which would be a strange anomaly; and besides, there could 
be no County Court, as precinct No. 3 of Austin county, over 
which appellant had jurisdiction, embraces the territory of 
three precincts of Waller county. 


Moore, AssocraTE Justice.—This is a suit for the office of 
justice of the peace of precinct No. 1, Waller county, to 
which appellant claimed to have been elected at the general 
election held December 2, 1873; while appellee maintains 
that he is justly and legally entitled thereto by virtue of an 
election held on the 16th of August, 1873, in pursuance of an 
act passed by the Legislature April 28, 1873, creating and pro- 
viding for the organization of said Waller county. 

The decision of the case seems now of little importance, 
as the present judgment will have to be reversed. The con- 
troversy for the office must evidently survive the tenure of 
the party having the better title to it, as well as the existence of 
the office itself, and the Constitution by which it was created. 
If, therefore, the mere right to the office was the only matter 
to be afiected by a decision of the case, we might very well 
refuse to consider the objections to the judgment. But the 
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costs which have been incurred since the case has been in 
court may be of as much importance as the office itself. 
There are also other aspects of the matter in which a decision 
of the case may have some bearing on the rights and interest 
of the contestants. 

The controversy grows out of what seems to be conflicting 
provisions in our present Constitution, (Constitution of 1869.) 
Section nineteen of article fifth of that instrument provides 
that there shall be elected in each county of the State, as may 
be provided by law, five justices of the peace, who shall hold 
their offices for four years; and should any vacancy occur in 
either of said offices, an election shall be held for the unex- 
pired term. It can hardly be questioned that it was intended 
by this section of the Constitution to have all the justices of 
the peace throughout the State elected at a uniform time 
fixed by law. To secure this uniformity and periodicity, it 
is provided that persons who may be elected to fill such va- 
cancies as may occur shall hold merely for the unexpired 
time of their predecessors. But section twenty-four of article 
twelve says: “The Legislature shall, at the first session thereof, 
and may at any subsequent session, establish new counties for the 
convenience of the inhabitants of such new county or counties.” 
New counties ccnnot be established without the election and 
qualification of justices of the peace and other county officers. 
And as these new counties are to be established whenever 
the convenience of the people of the particular locality requires 
it, manifestly, it would be impracticable to require the elec- 
tion of the officers at the regular period fixed for the election 
of the like officers throughout the State. Unless, therefore, 
the terms of the justices of the peace elected on the organ- 
ization of new counties are curtailed until the first ensuing 
general election, or extended until the next general election 


subsequent to the expiration of four years from the date of 


their election, the general uniformity in the time of holding 
such elections which the Constitution contemplates, cannot 
be observed. 
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It is unquestionably the duty of the Legislature to look 
to the object and purpose of the different sections of the 
Constitution which relate to the matter under consideration, 
when called to legislate thereon; and when a strict and 


literal construction of each of its several provisions would 
lead to an apparent conflict, which might be obviated by 


interpreting them in accordance with the object and spirit 
of their enactment, it is obviously its duty to pursue the 
latter course. And if by looking to all the sections bear- 
ing upon the matter the leading object and purpose of the 
Constitution can be ascertained, it should be followed. Do- 
ing this in reference to the matter before us, we think it 
is obvious that the two main purposes shown in the Consti- 
tution in regard to the office of justice of the peace are, gen- 
eral uniformity of time at which it is to be filled through- 
out the State, and general uniformity of four years for its 
tenure. Neither can be strictly and literally observed, in 
creating new counties, if this is done at any other time than 
that fixed by law for holding general elections. The power 
and duty of the Legislature to establish new counties, when 
required by public convenience, cannot, however, be doubted 
or denied. But in providing for the organization of such 
new counties, regard should be had to these general objects 
and purposes, and conformity to them should be secured to 
as great an extent and at as early a time as practicable. And 
although it cannot be said, strictly speaking, that the officers 
first elected in such newly-organized county, are elected to 
fill vacancies, we think the analogy may be held to apply to 
them, and that the Legislature very properly provided that 
the county officers which were authorized to be elected by 
the law creating said county of Waller should only hold office 
until the next general election for county officers, and until 
their successors should be elected and qualified. It is believed, 
moreover, to be a sound rule of construction, which holds, 
when the duration or term of an office which is filled by pop- 
ular elections is a question of doubt or uncertainty, that the 
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interpretation is to be followed which limits it to the chorte>t 
time, and returns to the people at the earliest period the 
power and authority to refill it. 






These views lead us to the conclusion that the judgment of 





the court in this ease is erroneous. It is therefore reversed 
and remanded. 







REVERSED AND REMANDED, 
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1, STAY OF EXECUTION—CostTs.—The agreement between parties toa 
judgment for the stay of execution, will not prevent the legal issu- 





anee of execution in behalf of the officers of court for the costs of 
the suit. 

2. SHERIFF’S SALE.—See facts held sufficient to sustain the verdiet 
negativing an alleged conversion of property seized by a constable 








under execution. 





APPEAL from Galveston. Tried below before the Hon. A. 

P. MeCormick. : 
In September, 1871, suits were instituted by C. Olfsen, dis- 

trict attorney of the 18th judicial district, against A. W. and 

E. P. Clegg, and many others, for taxes due by them for 

occupation and frontier bond tax, before John DeBruhl, a 












justice of the peace. 

December 5, 1871, the district attorney, in behalf of the 
State, and B. C. Franklin and L. E. Trezevant, in behalf of 
the defendants, in the suit against Clegg & Clegg, and twenty- 

| 







four other suits, made an agreement in writing as follows: 





“Tt is agreed that the justice may enter judgment on the 





hearing without the necessity of calling a jury; that the judg- 





ments shall be entered pro forma for the amounts claimed for 





the plaintiff in the several cases; that notice of appeal shall 





be entered in each case by the party against whom the judg- | 
ment is rendered; that the said Franklin and Trezeyant, in 
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behalf of their clients, may, by filing appeal bonds, take up 
one or more of the cases named as test cases to the District 
Court; that the other eases shall abide the decision of the 
vases taken up on the first decision of said cases by the Su- 
preme Court; and, in the meantime, no execution is to issue 
against the other parties defendant in said schedule of cases 
to which this agreement applies. * * * Should the final 
decision of the cases on appeal be in favor of the defendants, 
then the judgments rendered under the agreement shall be 
set aside by the justice, and the cases dismissed. In case the 
judgment on final appeal is in favor of the plaintiff, then the 
the judgment shall stand as final, and execution shall issue 
thereon. 

“This agreement is made to avoid unnecessary cost and 
trouble to the courts, the county, and the parties. It is agreed 
that the cases taken to the District Court may be filed at the 
present term, now in session, and, with the consent of the 
court, may be taken up and disposed of at the present term, in 
order that the questions involved affecting the public interest 
may be decided as early as practicable by the District and 
Supreme Courts—the defense setting up the illegality, irreg- 
ularity, and unconstitutionality of the taxes claimed from the 
defendants in the aforesaid suits, the same defense applying 
to all. 

«The entries of the several judgments shall each refer to this 
agreement filed with Justice DeBruhl, J. P. (present) Gal- 
veston county.” 

Under this agreement judgment was rendered in favor of 
the State in all the cases, and several of the cases were ap- 
pealed to the District Court and were not decided when this 
case was tried. 

January 4, 1872, Justice DeBruhl issued execution against 
Clegg & Clegg for all the costs of the suit incurred by both 
plaintiff and defendants; and on the 13th January, P. C. 
Langville, as constable, levied upon three plows, the property 
of defendants, and worth $14 each. 






1876.] Criece v. DEBRvunL. 


Argument for the appellants. 


May 25, 1872, Clegg & Clegg brought suit against De 
Bruhl, justice of the peace, Langville, the constable, and 
Johnson Reed, surety on Langville’s official bond, for dam- 
ages for the illegal issuance of the execution and the seizure 
and wrongful appropriation of the property levied on. 

The defendants insisted upon the validity of the execution, 
the legal seizure, and regular sale of the property. 

The judgment was rendered for the defendants, and Clegg 
& Clegg appealed. The other facts are sufficiently set out in 
the opinion. 


L. E. Trezevant, for appellants. 

The court erred in charging the jury, that if the execution 
was issued after the expiration of ten days from the rendition 
of the judgment, the jury should find for the defendant. 

Appellants submit, that the justice of the peace had no 
right or authority to issue execution against the defendants 
for all the cost incurred by both parties in said suit, even 
after the expiration of ten days, when by agreement of coun- 
sel the judgment was to remain in abeyance, to abide a de- 
cision to be rendered in a few cases appealed to the District 
Court. 

We could not issue execution by virtue of the judgment 
rendered against the defendants, for the defendant had not 
been finally cast in said suit, as the judgment was suspended 
to abide a decision to be rendered in the District Court. 
That an appeal would have the effect of suspending the judg- 
ment there can be no question, and thereby rendering the 
statute (Paschal’s Dig., art. 6352, which counsel for appellees 


refer to) inoperative, which authorizes an execution against 
the party cast for all the cost incurred by both parties, and 
an execution could only be issued by virtue of a statute which 
says: “Each party shall be responsible to the officers of the 
court for the cost incurred in any suit by himself.” (Paschal’s 
Dig., art. 1486.) 

Admitting that execution could issue, it could only be 
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against the defendant for the cost he himself had incurred, 
as he was not liable to an execution for all the cost incurred 
by both plaintiffs and defendant, unless the judgment was 
confirmed by the District Court. (Sayles’s Prac., sec. 641.) 

Query: Suppose the District Court should reverse the judg- 
ment of the justice’s court in the cases appealed as test cases: 
how would defendant recover his cost from the State? 

In respect to the judgment, it is as if there was no judg- 
ment subsisting until the decision of the District Court con- 
firming it. (Briggs v. Wardwell, 10 Mass. 356.) 

Again, appellants submit, that if the justice of the peace 
has no jurisdiction to issue said execution, he is liable for 
damages. 

The issuing of an execution is a ministerial act, and an 
action will lie against a judge if he award a process which 
he has no jurisdiction to award. (2 Hilliard on Torts, 168.) 

The issuing of an execution is a ministerial act, for which 
a justice of the peace is liable to the party injured. (Briggs 
v. Wardwell, 10 Mass., 356; 2 Gray, 570.) 


Wheeler and Rhodes, for appellees, cited Paschal’s Dig., 
arts. 987, 1637, 6352; sec. 21, art. 5, of Constitution of 1869; 
Legg v. MeNeill, 2 Tex., 428; Perry v. Robinson, 2 Tex., 
491; Cotton v. Campbell, 3 Tex., 495; Alley v. Booth, 16 
Tex., 94. 


TRELAND, AssocraTE JusticE.—The judgment entered in 
the justice’s court does not, on its face, preclude the issuance 
of an execution for costs. The judgment is, “It is also or- 
dered that no writ of execution shall issue for the principal of 
said judgment, except on the condition set forth in the said 
agreement; but in case of non-compliance therewith by the 
defendant, then execution shall issue according to law.” 
There was no attempt to prove that execution for costs 
was to be stayed, and certainly the language of the judgment 
indicates very clearly that the “principal” debt was all that 
was to be stayed. 
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It may well be doubted whether, under our law giving 
officers the right to issue execution for costs on the adjourn- 
ment of each term of the court, it is in the power of partie: 
litigant to stay execution for costs. If they may do so by the 
concurrence of the officers of court, it must not be left in 
doubt whether such assent was had. 

We therefore conclude, that the court did not err in its 
charge to the jury with reference to issuing execution after 
the expiration of ten days. 

The plaintiff’s own testimony negatives the allegation as 
to the oppressive conduct of the constable; and the finding 
of the jury on his branch of the case appears to be sustained. 
Nor is the allegation about a conversion of the property 
levied on sustained. It is in proof that the property was 
sold at the court-house door on the day appointed by the 
constable. 

Plaintiff attempted to prove that he kept watch, and that 
no sale took place between half-past 9 o’clock a. m. and 4 
p.m. But one of the watch says that it was a bitter cold 
day, and that he frequently went up stairs to warm and to 
listen to an important criminal trial that was going on. He 
says he was not away from watch exceeding twenty minutes 
at any one time. It is not improbable that a fair sale could 
have taken place in twenty minutes. 

It would not consume a very great while to sell three 
plows. The general doctrine contended for by appellants is 
not denied. If an officer act corruptly or without jurisdic- 
tion, he might be held liable in damages to the injured party, 
but this does not present such a case. The property of ap- 
pellants seems to have been sacriticed from a mistaken judg- 
ment on their part of their liability and duty. There is no 
error in the judgment and it is affirmed. 


AFFIRMED. 
10 
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Henry Wiicox & Jonn O’Brien v. Tue State. 


INDICTMENT—CHARGE OF THE COURT.—The defendants being tried 
upon a charge of burglary in the common-law form, without 
stating that the house was entered by violence of any kind, the 
judge instructed the jury that “if you believe from the evidence 
that the force used to enter said house consisted of violence of any 
character, you may increase the punishment of the defendant or 
defendants so found guilty, to confinement in the penitentiary for 
any length of time not to exceed double the time above specified,” 
(five years.) The verdict of the jury was ten years for each of the 
defendants : Held, The charge of the court was erroneous and the 
verdict unwarranted, as the indictment did not charge that the 
house was entered by violence of any kind. 


AppEAL from Limestone. Tried below before the Hon. D, 
M. Prendergast. 

No counsel for appellants appeared in this court, but the 
record shows that motions for a new trial and in arrest of 
judgment were made and overruled by the District Court, 
and the action of the court in this respect was assigned for 
error, 


George Clark, Attorney General, for the appellee.—The 
double penalty seems to have been inflicted in both cases, 
under the instructions of the court. This has been held as 
not permissible in the absence of an allegation as to force 
in the indictment. (Hobbs v. The State, 44 Tex., 353.) 


Roserts, Curer Justice.—The defendants were convicted 
of the offense of burglary, and adjudged to be imprisoned in 
the penitentiary ten years. 

The indictment is in the ordinary form under the common- 
law definition of said offense, charging that the defendants 
did, in the night time, “burglariously break and enter” a 
storehouse, with intent, &c., and connected with it was a 
charge of theft of various goods, amounting in the aggregate 
to more than twenty dollars, after the house was so entered, 































Witcox v. Tue State. 





Opinion of the court. 





The jury found a general verdict of guilty, as follows: 
«We, the jury, find the defendants guilty, and assess their 
punishment by confinement in the penitentiary for the term 
of ten years each.” The court concluded the charge to the 
jury as follows, to wit: “If you find the defendants, or either 
of them, guilty, you will assess his or their (as the case may 
be) punishment at confinement in the penitentiary at any 
term not less than two nor more than five years; and if 
you further believe from the evidence that the force used to 
enter said house consisted of violence of any character what- 
ever, you may increase the punishment of the defendant or 
defendants so found guilty to confinement in the penitentiary 
for any length of time not to exceed double the time above 
specified.” 

Taking the indictment, charge of the court, and the verdict 
in connection, it is obvious that the ground upon which the 
jury assessed the double punishment of ten years was the en- 
try of the house by force, which is defined to be “any violence 
whatever opposed to any person or to any part of the house 
for the purpose of effecting an entrance.” This was not 
charged in the indictment, and therefore the charge was erro- 
neous and the verdict unauthorized. It was held by this 
court in a similar case that to justify the increased penalty, 
the fact which authorized it to be assessed must be alleged in 
the indictment; and it not being done, and the court having 
given such a.charge, the verdict of the jury would be set aside 
on account of the error in the charge. (Paschal’s Dig., art. 
2367; Hobbs v. The State, 44 Tex., 353.) , 

This opinion applies equally to No. 496, between the same 
parties. 


REVERSED AND REMANDED, 


4 








SS 


SSS SSS 


i) ae 
| 
H | 
i 











Awnscuicks v. Tug State. [Galveston Term, 





Opinion of the-court. 





Conrap Anscuicks v. THE State. 


1. CHANGE OF VENUE.—Where the statutory showing had been made 
by defendant for change of venue, and the testimony resisting the 
motion did not attack the character of the affiants supporting the 
motion, as to truthfulness or intelligence, nor show their want of 
means of information: Held, Error to overrule the motion for change 
of venue. 

2. SAME.—Where the affiants are strong personal and political friends 
of the accused, and obscure men, residing at the county seat, and 
the counter-affiants are from different parts of the county, and tes- 
tify that there had been prejudice such as to warrant the affidavit 
supporting the motion, but that they believed such feeling had 
abated, and that they believed a fair trial could be had: Held, Error 
to overrule such motion. 

3. SAME.—See facts requiring a change of venue. 

4, SAME.—Distinguished from Winkfield v. The State, 41 Tex., 148. 


Apprat from Criminal Court of Calvert, Robertson county. 
Tried before the Hon. N. W. Battle. 

Anschicks was convicted of rape, and punishment fixed at 
twenty years in the penitentiary. 

A motion for change of venue was made, and being resist- 
ed by the District Attorney, was overruled. The testimony 
on the motion is sufficiently given in the opinion. 


Collard & Field and H. D. Prendergast, for appellant. 
George Clark, Attorney General, for the State. 


GouLp, Associate Justice.—The result of the investigation, 
instituted at the suggestion of the District Attorney in opposi- 
tion to the application for a change of venue, may be summed 
up as follows: That there had been great feeling and preju- 
dice against defendant—two of the witnesses introduced by 
the District Attorney say as great as they had ever known to 
exist against any man; but in the opinion of eight witnesses 
from vurious parts of the county, this prejudice had so far sub- 
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sided that they believed the defendant could have a fair trial. 
More than one of these witnesses state directly, and nearly all 
admit inferentially, that there still existed a prejudice against 
the defendant, and, in the words of one of them, he was “odious 
to many people.” 

The affiants all lived in Calvert, the county seat, and 
ordinarily remained there. Four out of the five were, in 
the opinion of some of the witnesses, obscure persons, without 
sufficient means of knowing public sentiment in the county. 
They were all political friends of defendant. For these rea- 
sons some of the witnesses say that they do not regard these 
four as credible persons, or, as one of the witnesses said, “ did 
rot regard their statements as credible,” though, as far as he 
knew, they were credible persons. There was no etfort to 
show that the general reputation of affiants for truthfulness 
was bad, nor was there any evidence justifying the conclusion 
that they were not persons of average intelligence. In regard 
to another one of affiants, who had been postmaster and 
county treasurer, and whose credibility in ordinary matters 
was admitted, several witnesses testified that because of his 
strong political bias and political and personal relations to 
defendant, they did not regard him as a credible person in 
this case. 

The defendant, on his part, produced another resident of 
the county, whose character and means of information were 
not assailed, and who stated that there did exist such a preju- 
dice against defendant that he could not get a fair and impar- 
tial trial in the county. : 

It does not appear that the affiants were persons of such a 
character, either as to truthfulness or intelligence, as to au- 
thorize the conclusion that they were not credible persons. 
With perhaps a single exception, their character for truthful- 
ness can searcely be said to have been assailed. If they were 
persons whose reputation for veracity was bad, that was a 
fact susceptible of proof. Certainly the fact that they were 
political and personal friends of the defendant, although their 
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political prejudices may have been strong, does not justify 
the assumption that they were not credible persons. 

It was not established that they had no such means of in- 
formation as would justify their affidavit. It was not at all 
unreasonable that residents of the county seat, where the 
defendant resided, and where this case had once been tried, 
should know something of the state of feeling towards him 
in the county at large. It appeared that the case and the 
defendant’s character had been much talked of. There was 
a total absence of any affirmative fact negativing the truth 
of the affidavit. The case differs in its essential characteris- 
tics from that of Winktield v. The State, 41 Tex., 148. 

It is true that a number of citizens give their opinion that 
the defendant could get an impartial trial in the county. If 
many more had te:tified to the same opinion, this would have 
constituted no good grounds for overruling the application. 
(Walker v. State, 42 Tex., 360.) 

Indeed the testimony introduced in opposition to the change 
of venue goes far, of itself, to show that the motion should 
have been granted. From that testimony alone, it would 
seem unquestionable that at one time the prejudice had been 
very great, and would have justified the affidavits. The ex- 
istence of prejudice at the time of the trial was not denied 
by some of the witnesses, and their opinion of the extent to 
which it had subsided is but an opinion, in which they were 
liable to be mistaken. 

Atter making due allowance for the better opportunities 
of the district judge to form a correct opinion of the true 
state of feeling in the county, we do not find in the evidence 
set forth in the bill of exceptions, anything which justified 
the refusal of the application. Beeause of this error the 
judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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Newsom & Co. vy. T. R. Brarp. 


1. PLEADINGS.—In a suit against a mortgagor of personal property and 
his vendees, claiming the mortgaged property to recover the debt 
secured, and to charge the vendees with the value of the property, 
a petition only alleging against the vendees that they ‘* claimed ”’ 
the property, and that they ‘*had bought said property,” and not 
alleging that they had taken possession of it, nor alleging any injury 
resulting from the acts of the vendees to plaintiff, is defective; and 
a general demurrer should have been sustained. 

2. CHATTEL MORTGAGE.—See facts held insufficient to constitute a 
chattel mortgage. 


AppraL from Colorado. Tried below before the Hon. Liv- 
ingston Lindsay. 

In 1872 T. R. Beard shipped to market a lot of hogs for 
one J. G. Burke. Burke became indebted on account to 
Beard, and promised him that he would send another drove 
of hogs to market by Beard, and that he should have a lien 
on all his (Burke’s) hogs for the debt. 

Thereafter, in June, Burke, then owning sixty or seventy 
head of hogs in Colorado county, sent one J. B. Walker to 
Eagle Lake, with written authority to mortgage the hogs to 
any one who would advance $125 gold. The loan was ob- 
tained from Beard, who at that time resided at Eagle Lake. 
Soon after the loan Beard moved to Harrisburg, in Harris 
county. Six weeks after Beard’s removal to Harrisburg he 
found, on the cars for Galveston, in charge of one Dunn, a 
drove of Burke’s hogs. Beard procured an attachment for 
the hogs, but by agreement with Dunn the hogs were taken 
to Galveston, and sold, and the money deposited with Lee, 
McBride & Co. until the ownership should be determined. 
Before the shipment, the hogs had been sold to Newsom & 
Co., Burke telling them that Beard once had a lien on them, 
but that it had been discharged. 

Suit was brought by Beard on his account for $285 gold 
against Burke, and against Newsom & Co., vendees of the 


hogs. 
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Verdict was rendered for plaintiff, and judgment was ren- 
dered for the whole amount against all the defendants. 

Other facts are given in the opinion. 

Newsom & Co. appealed. 


Foard, Thompson § Me Cormick, for appellants. 
No brief for appellee came to the hands of the reporters. 


IRELAND, AssocraTEe Justice.—There are no allegations in 
plaintiff’s petition to justify a recovery against Newsom & Co. 
Plaintiff says that he “complains of J. R. Newsom, J. §. 
Bruce, and E. T. Newsom.” 

He then set out his cause of action against Burke. Then 
follows this allegation : 

“Plaintiff avers that said Newsom & Co. now claim said 
hogs, which said claim, if any, accrued long after said hogs 
had been mortgaged by said Burke to this plaintiff, and plain- 
tiff further avers that before said Newsom & Co. bought said 
hogs from said defendant Burke, he informed them that the 
defendant Burke had mortgaged said hogs to plaintiff for 
said sum of money, and he avers that said Newsom & Co. 
bought said hogs with full notice of plaintiff’s lien; and that 
the said Newsom & Co. combined and confederated with the 
said Burke for the purpose of cheating and defrauding plain- 
tiff out of his just debt.” 

Prayer is then made for citation to said defendant, and for 
judgment for said debt against said defendants, and for a de- 
cree directing said hogs to be sold according to law to satisfy 
said lien.” 

These are the only allegations in the petition touching ap- 
pellants in any way. Burke doe; not appeal. 

Defendants filed general and special demurrers. One of 
the special exceptions is as follows: 

“The said petition does not state facts sufficient to render 
these defendants liable, and discloses no right of action against 
them.” 
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We think it very clear that this exception should have 
been sustained. Burke made no defense. The allegations 
that Newsom & Co. “claimed” said hogs and that they had 
“bought said hogs” are not sufficient to charge Newsom & 
Co. There are no allegations in the petition that Newsom 
& Co. had taken possession cf, or that they had converted said 
hogs to their own use, or that plaintiffs had suffered any loss 
by reason of anything that Newsom & Co. had done. Nor 
are these omissions supplied by anything appearing in the 
petition. 

The exceptions to the petition were overruled, as appears 
from a bill of exceptions contained in the record. The court 
erred in overruling the exceptions to plaintiff’s petition. 

Nor do we think there is sufficient proof contained in the 
record to show that Burke had given plaintiff a mortgage on 
any hogs. It is true that in a certain class of cases equity 
will raise a lien; as for instance, where a man is put into 
possession of real estate, with an agreement that he is to 
make certain improvements or perform certain labor in or 
about said property, for which the owner was to give him a 
mortgage to secure him for said labor. In such a case equity 
would say that the tenant had a lien, whether the mortgage 
was executed or not. But we do not think that this principle 
can be extended to chattels, the number, kind, and value of 
which were not shown at the time, and which were in a dif- 
ferent county, and were never in the possession of the creditor. 


A mere letter authorizing the bearer to execute a mortgage 


on certain hogs under the circumstances named could not be 
construed as a mortgage. (Mood’s Appeal, 6 W. & S., 284.) 
The verdict of the jury was not warranted by the testimony 
or the charge of the court. The judgment is reversed and 
the cause remanded. 

REVERSED AND REMANDED, 
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Sotomon Hampton v. THE STATE. 


1. CHARGE OF COURT.—When two are indicted jointly for murder, and 
the evidence is circumstantial, the jury should be instructed that 
they must pass upon the guilt of each, and that they may convict 
one and acquit the other. 

2. TESTIMONY OF WIFE.—Where the wife is called to testify in behalf 

of her husband, on trial in a criminal case, the prosecution has the 

right to cross-examine her touching her testimony on a former trial 
or examination of the same case. 

























AppraL from Austin. 
ingston Lindsay. 

Henry Shackelford was killed by a shot fired from Solo- 
mon Hampton’s house, at night, where he and Hezekiah 
Hampton were. Shackelford and another had accompanied 
the sheriff to Hampton’s house to arrest Hezekiah, an escaped 
penitentiary convict. Hezekiah had threatened to kill any 
one who should attempt to rearrest him. The testimony did 
not disclose who fired the shot. The circumstances indicated 
that Solomon Hampton’s gun was used. The wives of both 
Solomon and Hezekiah were also in the house. Being in- 
dicted for murder, on the trial the court charged the jury, in 
conclusion: 


Tried below betore the Hon. Liy- 












































“If the jury believe from the evidence, at the time of the 
killing of Henry Shackelford, that he, the said Shackelford, 
was engaged with C, Langhammer, the sheriff of the county, 
in the lawful attempt to recapture Hezekiah Hampton, an 
escaped convict from the penitentiary, who was then and 
there present in the house, and that defendants knew and 
understood that the purpose of the sheriff was to retake the 
said Hezekiah Hampton, and they, the said defendants, re- 
sisted the capture, and in making such resistance the said 
Henry Shackelford was killed by one or more gunshots from 
the house in which the prisoners were, they are guilty of 
murder in the first degree, no matter by which party the 
shot or shots were fired. If they mutually agreed to make 















































Hampton v. THE STATE. 





Statement of the case. 





such resistance, and the death of Henry Shackelford resulted 
from such resistance, they are equally guilty, and liable to 
the same punishment by law. 

“Tf the jury have a reasonable doubt, from all the evi- 
dence, that the defendants had previously determined to 
resist the recapture of Hezekiah Hampton, or a reasonable 
doubt about the said Henry Shackelford being killed by a 
shot from the house in which they were, and that one or the 
other of them made the fatal shot by agreement or consent 
of the other at the time of the killing, then they would be 
required by the law to acquit; but such reasonable doubt 
must arise out of the evidence itself.” 

The .detendant, Solomon Hampton, asked the court to 
charge the jury— 

(3) “If, after hearing all the evidence, the jury believe 
that the death of Henry Shackelford may have been caused 
by any other person than Solomon Hampton, then you will 
acquit him. 


(4) «« Where several defendants are tried together, the jury 
may convict such of the defendants as they deem guilty, and 
acquit others. 

(5) « Where the jury, on the trial of several defendants, 
agree to a verdict as to one or more, and cannot agree as to 
others, they may find a verdict as to those in regard to whom 
they agree.” 


The above clause of the charge given to the jury, and the 
refusal of the third, fourth, and fifth of charges asked, set 
forth above, were assigned as error on appeal. 

On the trial, Esther Hampton, wife of Solomon, testified 
for her husband, that other men were in the house besides 
defendants; and on cross-examination by the State, she was 
asked as to her testimony on the examination before the 
committing magistrate, and answered that she had then testi- 
fied that no other man was in the house. The ruling of the 
court allowing such cross-examination was also objected to. 
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M. C. Kleberg, for appellant. 
George Clark, Attorney General, for the State. 


Reeves, Associate Justice—The appellant was jointly 
indicted with Hezekiah Hampton for the murder of Henry 
Shackelford. 

The jury found both defendants guilty of murder in the 
first degree, and assessed their punishment at confinement in 
the penitentiary for life. 

Solomon Hampton alone moved for a new trial, which 
being overruled, he has appealed. 

It appears from the evidence that Hezekiah Hampton was 
a convict from the penitentiary, but employed on the planta- 
tion of W. D. Fields, in Fort Bend county, at the time he 
made his escape. He was pursued by the deceased and an- 
other person, in company with the sheriff of the county, and 
found at the house of his father, Solomon Hampton, the 
appellant. Shackelford, whilst standing at one of the doors 
of the house, was fired upon by some one from the inside, 
and mortally wounded. 

The court refused to instruct the jury, as requested by 
Solomon Hampton, that if the jury believed from the evi- 
dence that the death of Henry Shackelford may have been 
caused by any other person than said Solomon Hampton, 
they should acquit him. 

The court also refused to charge that, where several de- 
fendants are tried together, the jury may convict such of the 
defendants as they deem guilty, and acquit the others. 

The propositions contained in these charges were not em- 
braced in the instructions of the court. The instructions 
given to the jury were calculated to make the impression, 
though not so intended, that they should convict or acquit 
both defendants without deciding as to the guilt or innocence 
of each one. The jury was not informed as to the verdict 
they should render if both defendants were not guilty. The 
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acquittal of the defendants was made to depend upon the jury 
having a reasonable doubt from the evidence that they had 
previously determined to resist the recapture of Hezekiah 
Hampton, or a reasonable doubt that Henry Shackelford was 
killed by a shot from the house in which the defendants 
were, and that one or the other of them made the fatal shot 
by agreement or consent of the other at the time of the kill- 
ing. In that event, the jury was told that they would be 
required by the law to acquit. The jury should have been 
further instructed substantially as asked by the defendant 
Solomon Hampton. 

It was not shown who fired the shot from the house. The 
gun belonged to Solomon Hampton. One of the witnesses 
testified to a conversation with Hezekiah Hampton, and said 
that Hezekiah inquired of him if he had any buckshot ; and 
told him if any one attempted his arrest that he would kill 
him or be killed himself. The gun was found next day at 
Solomon Hampton’s house, where the killing took place and 
where Ilezekiah Hampton lived before he was sent to the 
penitentiary on the previous conviction, and where his family 
still resided. It was shown on the trial that Solomon Hamp- 
ton came out of the house soon after the sheriff and his party 
‘ame up and called to him to get up and make a light; and 
after being told who they were, or was told that he was 
sheriff, he was ordered to go into the house and shut the 
door, which he did, saying at the time “that he did not want 
anything anyway.” The witness says the shot was fired from 
the inside of the house immediately after Solomon Hampton 
entered the door. 

Esther Hampton, wife of Solomon Hampton, testified that 
there was another man in the house besides Solomon and 
Hezekiah Hampton at the time Shackelford was shot, though 
she admitted that she had made a different statement before 
the examining court, and that she then said that Solomon 
and Hezekiah Hampton were the only men in the house, and 
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that she and Mclissa, Hezekiah Hampton’s wife, were also in 
the house at the time referred to. 

There was no error in the question put to the witness on 
her cross-examination as to the statements she had previously 
made in the examining court. The credibility of fhe witness 
was 2 question for the jury. The evidence entitled the ap- 
pellant to have his case passed upon by the jury under a 
proper charge from the court. 

Believing that the law as applicable to the case of appel- 
lant was not sufficiently charged to the jury, and that the 
court erred in refusing to give the instructions asked by ap- 
pellant and before noticed, the judgment is reversed and the 
case remanded. 

REVERSED AND REMANDED. 





Mercuants’ Mutuat Insurance Company y. N. V. Lacrorx. 


1. CONDITION IN POLICY OF INSURANCE.—A condition in a policy of 
insurance, to the effect that all claims under the policy shall be 
barred, unless prosecuted within one year from the date of loss, 
and that no claim shall bear interest before judicial, demand, is 
legal and valid as a part of the contract of insurance. 

2. WAIVER—ESTOPPEL.—A waiver of one’s rights under a contract, to 
be operative, must be supported by an agreement founded on a 
valuable consideration, or we act relied on as a waiver must be 
such as to estop a party from insisting on a performance of the 
contract. 

3. PLEADING—CONSIDERATION.—When a policy ofinsurance stipulates 
that all claims for loss shall be barred unless prosecuted within 
one year from the date of the loss, an allegation in the petition in a 
suit by the insured, which in effect declares that the company 
agreed not to take advantage of the delay in suing on the claim for 
the loss until the company had completed the investigation touching 
the circumstances attending the loss, would, if coupled with an 
averment that such agreement was made before the expiration of 
twelve months. state a sufficient excuse for not filing the suit within 
the year. It would be otherwise when the agreement was made 
after the expiration of the year. 
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4, CONTRACT—AGREEMENT.—TIo authorize a written agreement to be 
set aside and superseded upon the ground that an additional agree- 
ment has been made, verbally, in reference to the same matter, the 
allegations setting up such agreement should, with reasonable cer- 
tainty, set out the terms of, and parties to, the new contract. 


AppraL from Galveston. Tried below before the Hon. 
A. P. McCormick. 

This suit was brought on a policy of insurance issued by 
appellant to Lacroix. The loss occurred August 11, 1867, 
and suit was brought November 30, 1868. The 17th con- 
dition of the policy provided: “ All claims under this policy 
are barred unless prosecuted within one year from date of 
loss.” The case was submitted to the court, and judgment 
was rendered for Lacroix, overruling the plea of limitation 
under the above clause, and holding that by prosecution of 
the claim was meant its presentation to the company. The 
Supreme Court reversed the judgment, deciding that the 
condition was a valid limitation to the institution of suit. 
(35 Tex., 249.) Other grounds of appeal were not discussed 
by the court. 

The case was again tried before a jury, resulting in verdict 
and judgment for Lacroix. 

On the return of the case to the court below, the plaintiff 
amended, alleging, in general terms, a waiver by the com- 
pany of the 17th condition of the policy. The defendant’s 
demurrer was sustained to this amendment for its vague and 
indefinite character. Plaintiff then filed an amendment, 
alleging “that at various times within the twelve months suc- 
ceeding the said loss by fire, and frequently after the expira- 
tion of that period, defendant, through its president and sec- 
retary and other duly-authorized officers and agents, assured 
plaintiif and also his attorneys, G. H. Sherwood and M. C. 
McLemore, that his said loss should be paid so soon as the 
facts respecting said fire could be investigated, etc.; but 
no‘hing more definite, particular, or certain, as to time, place, 
person, or circumstances than the foregoing. 
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To this amendment defendant demurred, alleging that the 
same was general, indefinite, and uncertain—without time, 
or place, or person—and did not apprise defendant of any 
particular act on the part of defendant, or any of its officers, 
with plaintiff or any other person, and the defendant was 
not put upon reasonable or proper notice of the fact of 
waiver to be relied on. Also, because all said allegations 
of waiver were insufficient in law, uncertain as to facts, legal 
conclusions, and without time, place, person, or facts to 
give the defendant any sufficient or reasonable cognizance 
thereof. 

The court overruled this demurrer, and this was assigned 
for error. »/ 

Appellant having by its amended answer plead in bar ¥ 
plaintiff’s action as follows, substantially, to wit: “That the 
said plaintiff his action aforesaid against this defendant ought 
not to have and maintain, because it says that in and by the 
condition (No. XVIT) annexed to said policy of insurance in 
said petition mentioned, and referred to in said policy and 
made a part thereof, it was and is provided that all claims 
under the said policy should be barred unless prosecuted 
within one year from the date of loss; and this defendant in 
fact says, that if any such loss as in the said petition is alleged 
actually did occur and happen, the same occurred and hap- 
ik pened more than one year before the institution of said plain- 
V7 tiff’s suit against this defendi.nt therefor; and this the defend- 
ant is ready to verify; wherefore it prays judgment,” ete., 
which said plea was by the court overruled. Appellant 
assigned as error the judgment of the court in overruling this 
plea. 

A jury having been waived by both parties, and the cause 
submitted to the court, it was assigned as error that the court 
erred in renderu.g } ment for the plaintiff when, according 
to the law and the facts, judgment should have been rendered 
in favor of the defendant. | 
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Argument for the appellant. 

Ballinger, Jack & Mott, for appellant. 
It is obvious that the amended petition of appellee could 
not have been more purposely or artfully framed to permit 
the plaintiff to prove any fact in any degree tending toward 
a waiver, but to give the defendant the least possible infor- 
mation of what it had to meet. If the secretary of the com- 
pany made the waiver to Lacroix, there should have been a 
fair and reasonable allegation of the general facts, so as to 





give notice to the defendant, without confusing it insepa- 
‘ably with what the secretary had told his attorneys, or one 
of them, and with what one of the presidents or other duly- 
authorized officers and agents of the company had told 
Lacroix. 

tt The requisite certainty depends upon the subject-matter to 
be stated in each particular case. Where a corporation is 
sued which has various officers changing from time to time, 
some, it may be, deceased or absent, and the issue is the 
waiver of the legal rights of the corporation by acts in pais of 
its past officials, plain good sense and common justice require 
that the allegations should be such as fairly and reasonably 
to put the corporation on notice of the officer who made the 
waiver, and to whom made, and the general circumstances, 
and not conceal and confuse them under a general mass of 
allegations pointing to nothing. 

They cited 25 IIL, 475; 20 N. H., 76; 30 N. Y., 136, over- 
ruling 29 Barbour, 557; and discussed at length the evidence 
to show that upon the facts a new trial should have been 
granted. 

On the proposition that the plea of limitation should have 
been sustained and the cause dismissed, counsel cited North- 
western Insurance Company v. Phoenix Oil and Candle Fac- 
tory, 31 Penn. St., 448; Dutton v. Vermnt Fire Insurance 
Company, 17 Vt., 369; Fullam v. New 1 ork Insurance Com- 
pany, 7 Gray, (Mass.,) 61; Brown v. Roger Williams Insur- 
ance Company, 5 R. L., 394; Brown v. Savannah Mutual In- 
surance Company, 24 Georgia 
11 


, 97; Peoria Marine and Fire 
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Insurance Company v. Whitehill, 25 Tll., 466; and the courts 
of this country generally, with the exception of Indiana, 


Me Lemore & Hume, for appellee. 


Our view of the case relieves us of the task of discussing 


the proposition that limitation clauses, such as the one under 
consideration is assumed to be, are valid and binding between 
the parties to a contract of insurance. It will be observed, 
however, that in marshaling their array of authorities in sup- 
port of the affirmative side of this question, counsel have not 
been able to present an unbroken line of adjudications; on 
the contrary, more courts than one, and they, too, of the 
highest account and respectability, (Eagle Insurance Company 
v. Lafayette Insurance Company, 9 Ind., 448; French v. La- 
fayette Insurance Company, 5 McLean, C. C. U.8., 461; 4 
Ind., 239; 5 Ind., 23; 2 Ind., 102,) have held the converse 
of the rule here insisted on. Whatever the true principle 
may be, it will, we suppose, be conceded that if the doctrine 
urged by counsel embraces it, that doctrine must be qualified 
by the important consideration that it is not a limitation by 
statute, but by contract, and is therefore “more flexible in its 
nature” and liable to be defeated by any act of the insurer 
by which the assured may have been induced to delay the 
assertion of his-rights in court. (Peoria Marine and Fire In- 
surance Company v. Hall, 12 Mich., 211.) 

For the purposes of this discussion we will, however, assume 
with appellant that the seventeenth clause in its terms is a 
proper limitation clause; that it was correctly and appositely 
pleaded in this action, and that such conditions in contracts 
or insurance are valid and binding between the parties con- 
tracting. But we say the facts of the case show unmistakably 
that the appellant has waived any rights that might, under 
other circumstances, have accrued to it by reason of that 
clause, and is forever estopped by its own acts from insisting 
upon it here or elsewhere as a defense to appellee’s action. 

The secretary and agent of the company, Charles DeBlane, 
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testified on the trial that the procfs of loss were regularly 
presented in due time by appellee, and no objection made to 
their form; that the claim was not paid, because the company 
desired to investigate the origin of the fire; and that payment 
was for the first time refused after appellee had been tried 
upon an indictment for arson (of the premises insured) and 
acquitted. 

In the case of Peoria Marine and Fire Ins. Co. v. Hall, 12 
Mich. 211, the court say: “If valid at all, it (the limitation 
clause) was valid as a contract and not as a statute. A lim- 
itation fixed by <tatute is arbitrary and peremptory, admitting 
of no excuse for delay beyond the period fixed, unless such 
excuse be recognized by the statute itself. But a limitation 
by contract (if valid) must, upon the principles governing 
contracts, be more flexible in its nature, and liable to be 
defeated or extended by any act of the defendant which has 
prevented the plaintiff from bringing his action within the 
prescribed period.” 

In Grant et al. v. The Lexington Life, Fire, and Marine 


Ins. Co., 5 Ind., 26, the court, in passing upon a plea of 


limitation, made by the company, say: “But the record 
clearly shows that the delay is a result to which the insurance 
company mainly contributed by holding out hopes of an 
amicable adjustment. She should not therefore be permitted 
to take advantage of her own wrong. * * Insurance 
policies are to be liberally construed in favor of the assured; 
and an exception is to be strictly construed against the under- 
writers.” (Van Bovies et al., v. United States Fire and 
Marine Insurance Co., 8 Bush., (IKy.,) 133.) 

In Ripley v. The AZtna Ins, Co., 29 Barbour, 8. C. Rep., 
557, the court say: “This court, at general term, has de- 
cided that a stipulation requiring the insured to sue. if at all, 
in twelve months, although binding originally, may be waived 
by the language or conduct of the parties; and the jury, on 
the second trial, having found that in the present instance 
there was such a waiver, we are now to inquire whether that 





Argument for the appellee. 
finding and the rulings which led to it were warranted by 
the law and the testimony. A twelve months’ statute of lim- 
itations, although assented to by the parties, operates as a 
forfeiture. It is therefore to be construed strictly. Slight 
evidence of a waiver, as in other cases of forfeiture, will be 
sufficient to defeat its application. ‘A positive act of defend- 
ants, intended to induce postponement,’ is not necessary. 
Silence on the subject, in the midst of negotiations for settle- 
ment, during the year, however intended, was held by the 
general term to be competent evidence to go to the jury, and, 
if competent, its weight was to be determined by them. 


4 
t 
The court, especially to aid a forfeiture, and a very harsh 


one too, will not scrutinize their verdict very closely on such 
a point; nor, I may add, the rulings at the judge of the trial, 
unless very clearly erroneous. Equity will not lend its aid 
to enforce a forfeiture. (Story’s Eq., § 1819; 51 Conn., 473.) 
Dismissing, then, the question of the twelve months’ limita- 
tion,” ete. In short, the principle is clear that a waiver is 
proved by the slightest evidence; and of that evidence and 
its weight the jury alone (in this case the court) is the judge. 
The waiver being once established, becomes absolute; the 
contract is abandoned, and the only limitation that can be 
pleaded is that of the statute. This principle is also sustained 
by the well-considered case of Ames v. New York Union 
Ins. Co., reported in 14 N. Y., 253; 32 N. H., 301. 

It is difficult to perceive by what terms a more specific 
presentation of the facts could be made than was made by 
appellee, unless indeed the pleader be required to aver the 
very language of his evidence, and fix the very date of each 
particular occurrence embraced therein. An omission to 
name the persons who were during the period adverted to 
president or secretary of the defendant seems scarcely to 
merit criticism, since the only object of such allegation would 
be the information of the defendant, and it would appear to 
be beyond any reasonable requirement in pleading that it 
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should be told the names of its own principal officers—that 
being matter of fact especially within its knowledge. There. 
can be no requirement upon the plaintiff to keep up with the 
official successions and changes of the company. ‘The liabil- 
ity to him grows out of the circumstances that officers of the 
company, during the year following the loss, have so acted as 
its representatives as to estop it from urging limitation against 
his right to sue on the policy made by it; and it is wholly 
immaterial to him whether the persons who were such officers 
so acting have one name or another. 

Does not the amendment, then, embrace a plain statement 
of the plaintiff’s cause of action in that regard? Will it be 
said that he must allege the day and month of conversations 
or agreements had during the year, their exact terms, the 
particular localities where they transpired, and the very presi- 
dent and secretary of defendant who were parties thereto? 
So far from observing so strict a rule, other courts have held 
it unnecessary for the pleader to aver waiver at all, and that 
proof of waiver may be adduced under the general allegation 
of performance. (St. Louis Ins. Co. v. Kyle, 11 Mo., 291 
293; Bonton vr. Am. Mut. L. Ins. Co., 25 Conn., 544; Davis 
v. N. IL. Ins. Co., 7 Cowen, 462; Martin v. Fishing Ins. Co.. 
20 Pick., 389; Lycoming Co. Mut. Ins. Co. v. Schallenberger, 
44 Penn. Stat., 260.) It would seem that in one of the cases 
referred to in the opinion, (Peoria M. & F. Ins. Co. v. White- 
hall, 25 Ill., 474,) the issue of waiver was submitted to the 


jury on the court’s charge, although it does not appear to 


have been averred in the pleadings. In another, (Amesburg 
v. Bowditch M. F. Ins. Co., 6 Gray, 608,) the question really 
did not arise, nor does the report of the third case adverted 
to in the opinion, (Ripley v. A£tna Ins. Co., 30 N. Y., 164,) 
disalose the terms in which the waiver was pleaded. Indeed, 
we have found no case presenting the question of waiver as 
matter of pleading; there may be many, however, which 


have escaped our search. 
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Ballinger, Jack § Mott, in reply: 

If there were to be any claim that the condition had been 
waived, the waiver must have been alleged, when waived, by 
whom waived, how waived, the facts sufficiently stated to lay 
the foundation for proof, and to apprise the opposite party, 
and enable it to be prepared with proof on the issue. Any 
matter of fact outside of the truth of the plea, to avoid its 
effect, must have been alleged by plaintiff to enable him to 
prove it, and to notify defendant of the issue thus presented. 
No allegation of waiver, nor anything which can be claimed 
as giving the remotest notice of such allegation, was made. 
The cause was submitted to the judge below on this state of 
pleadings. There was then no issue as to the waiver of the 
condition of suit in the pleadings or before the court. No 
evidence could have been admitted or considered with refer- 
ence to any such issue; and if considered, and made the 
basis of judgment, it would be disregarded by this court. 
Certainly these are among the very first elements of legal 
proceedings. There is scarcely one of the reports in which 
they have not been affirmed or applied by this court. The 
following are among the cases: Mims v. Mitchell, 1 Tex., 
443; Carter v. Wallace, 2 Tex., 206; Coles v. Kelsey, 2 Tex., 
541; Wright v. Wright, 3 Tex., 168; [all v. Jackson, 3 Tex., 
309; Caldwell v. Haley, 3 Tex., 317; State v. Thorne, 5 Tex., 
499; Towner v. Sayre, 4 Tex., 30; Keeble v. Black, 4 Tex., 
71; Roseborough rv. Gorman, 6 Tex., 314; Paul v. Perez, 7 
Tex., 345; Young v. Lewis, 9 Tex., 77; Robinson v. Martel, 
11 Tex., 154; Thompson v. Thompson, 12 Tex., 330; Cuney 
r. Dupree, 21 Tex., 218; Guffey v. Moseley, 21 Tex., 409; 
Burnett +. Henderson, 21 Tex., 590; Yancey v. Norris, 27 
Tex., 49. 


In Coles v. Kelsey, 2 Tex., 541, the court say, under our 


system a subsequent promise could not be given in evidence 

unless averred in the petition, replication, or amendment. 
This is the invariable rule of pleading. Wherever limit- 

ation is pleaded, and any fact is relied upon by plaimair to 
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avoid the limitation, such fact must be pleaded: as a new 
promise, acknowledgment of the debt, or any exception to 
the statute, or other answer to the plea, as fraud, that the 
account sued on was between merchant and merchant, im- 
prisonment, infaney, coverture, &e. (Ang. on Lim., sees. 
288, 289, 292, and references.) 

We wish to e mplete the citation of Peoria Ins. Co. v. Hall, 
12 Mich., 202, referred to in appellee’s brief: 

«Held, that if such condition was valid at all, it was valid 
as a contract merely, and that the limitation of time might 
be defeated by any act of the insurer which would prevent 
the bringing of the action within the prescribed time. 

«Where a summons was issued before the expiration of the 
time limited, returnable two days aiter it expired, and no 
agent of the defendant foreign corporation was found in the 
country on whom to make service, and a second summons was 
issued on the return of the first, held, that the delay beyond 
the time limited was sufficiently excused, and the second suit 
brought in season.” (See 24 U. 8. Dig., title Insurance, 
paragraphs 135, 136.) 


Roberts, Curer Justice.—The exceptions to the evidence 
offered by appellee, because it contradicted that offered by 
appellant on the subject of waiver, was not well taken. It 
Was not an attempt to impeach the witness of appellant, by 
showing, for that purpose, that he had made ditterent state- 
ments at another time than those contained in his testimony 
in the case. 

The real question in the case relates to the provision in 
the policy of insurance, which reads as follows, to wit: “ All 
claims under this policy are barred, unless prosecuted within 
one year from date of loss. No claim for loss to bear inter- 
est before judicial demand.” 


The loss is alleged to have occurred on the 11th day of 
August, 1867, and the suit was brought on the 30th day of 
November, 1868, being more than twelve months. This fact 
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being set up in bar of the action, it was sought to be avoided 
by setting up a waiver of this provision. 
Such a provision has repeatedly been held to be legal and 


valid, as part of the contract of insurance. 


(Peoria M. & F. 
Insurance Co. v. Whitehall, 25 ILL, 473-4; Amesbury et al. v. 
Bowditch M. F. Insurance Co., 6 Gray, 606; Ripley v. dita 


Insurance Co., 30 New York R., 163, 164.) 


The judge, in 


delivering the opinion in the last-cited case, says : 


‘It seems 


a Waiver, to be operative, must be supported by 


an agreement founded on a valuable consideration, or the 


act relied on as a waiver must be such as to estop a party 


from insisting on a performance of the contract or forfeiture 


of the condition.” 


This is believed to be a clear statement of the rule of law 


upon the subject. 


The appellee, in his last amended petition, which was in 
the nature of a replication to appellants’ plea in bar, stated in 


substance “that at various times within the twelve months 


next succeeding the said loss by fire, and frequently after the 
expiration of that period, defendant, through its president and 


secretary, and other duly authorized officers and 


agents, 


assured plaintiff, and also his attorneys, G. H. Sherwood, and 
M. C. McLemore, that his said loss would be paid so soon as the 


facts respecting said fire could be investigated and the amount 


of said loss inquired into, in pursuance to the usage and 
practice of defendant; and that no objection would be inter- 
posed to the payment of said loss unless it was shown by said 
investigation that the amount thereof was fraudulently over- 
estimated, or that plaintiff had had a eriminal ageney in 
causing said fire; and plaintiff and his attorneys were fre- 
quently dissuaded by defendant from bringing said suit, and 
advised that it was useless and unnecessary so to do, until 


said inquiries should be perfected.” 


« That defend- 
ant never at any time refused to pay said loss, until more 
than the expiration of twelve months next succeeding the 


accrual of plaintiff’s right to sue under the terms of said 
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policy, but repeatedly declared its intention to pay it, in case 
its investigation of the circumstances of the said fire should 
fail to involve plaintiff in misconduct or fraud. That said 
investigation did not involve plaintiff in any wrongdoing ; 
and when it was concluded, demand was again made on 
defendant for payment, and for the first time refused. 
Whereupon plaintiff filed this suit.” 

This was in effect the allegation of an agreement on the 
part of defendant not to take advantage of the delay in 
suing on the claim for the loss, until the defendant had com- 
pleted the investigation of the circumstance: of the fire. The 
advantage in the delay of the time given to investigate before 
the suit should be brought against defendant, was the con- 
sideration for the agreement not take advantage of the delay 
in bringing it until the investigation could be completed. 
That would have been a valuable consideration for an agree- 
ment entered into at any time before the expiration of twelve 
months from the loss by fire, but it is not perceived how if 
could be so afterwards; that is, for an agreement made after 
the end of the said twelve months. Or, if these allega- 
tions may be regarded in the light of an estoppel, they are in 
effect, that defendant, through its authorized officers and 
agents, gave assurances, or made representations of a fact 
that they were investigating the circumstances of the fire, 
and desired and requested that no suit should be brought 
until they could complete the investigation, upon which 
plaintiti relied and acted, until after the expiration of twelve 
months from the time of the loss. 

The company filed special exceptions to the amended peti- 
tion, “because all said allegations of waiver are insufficient 
in law, uncertain as to facts, mere legal conclusions, and with- 
out time, place, person, or facts to give the defendant any 
sufficient cognizance thereof.” 

It will hardly be contended that the plaintiff, under these 
allegations, would be required to prove that the agreement 


ro 


was made with, or representations were made by, all of the 
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officers designated as the president, secretary, and duly- 
authorized officers and agents. It would be sufficient to 
have proved it to have been made with or by any one of 
them. The literal import of the allegation might be con- 
strued to refer to the president and secretary, when the agree- 
ment was made, if it were made with either of them. It 
might be asked, which president or which secretary, if there 
were more than one, during the said year after the fire, and 
who besides them, during that time, were the officers and 
agents of the company authorized to make such an agree- 
ment or such representations, and how were they authorized, if 
merely agents, and what office did they hold in the company 
that conferred such authority upon them, and what time, 
place, transaction, or circumstance was connected with the 
making of such agreement or representations? Thus, by this 
question, it is shown, the allegations are just tantamount toa 
declaration, that the company, by some person duly author- 
ized, made such representations or agreement, with either the 
plaintiff or some one of his attorneys, (naming them,) at some 
time and at some place during some time of the year after 
the fire occurred, which would hardly be held sufficient upon 
special exceptions. There was an uncertainty also as to the 
matter to be investigated: whether it was by a criminal pros- 
ecution, or by searching for*evidence to prove the claim of 
loss to be excessive or fraudulent, civilly or by both, and in 
what way and when did the investigation end, which, under 
the alleged agreement or representations, was to terminate the 
delay sought for by defendant. 

To authorize a written agreement to be set aside and 
superseded upon the ground that an additional agreement 
has been made verbally in reference to the same matter, the 
allegations setting up such agreement should with reasonable 
certainty set out the terms of and parties to the contract. 
And the same rule would apply with equal force to the acts 
or representations of a party that have been relied and acted 
on by the other party, so as to amount to an estoppel. The 
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amended petition excepted to, consists of a string of allega- 
tions, which may be collated and construed into two imperfectly 
stated grounds of waiver—one by agreement and one by 
estoppel. It was intended, doubtless, to adapt the pleading 
to the evidence expected to be offered in support of it. It 
will be found, however, under our system as well as under 
any other, to be much better and safer pleading, to present 
distinctively each defense or cause of action, by connected 
averments of the necessary facts in reference to the requisites 
of the law relating to such defense or cause of action, and let 
the evidence, however general or circumstantial, be applied, 
as well as it may be, to sustain such specific defense or cause 
of action that has been definitely stated. 

Whether the allegations of the amended petition be re- 
garded as setting up an agreement or an estoppel, they are 
too indefinite and uncertain to be sustained, when specially 
excepted to, as was done in this case; and therefore we are 
of opinion that the court below erred in not sustaining the 
special exceptions to the amended petition. 


REVERSED AND REMANDED. 





Tue Houston & Texas CentraAL R. W. Co. y. L. D. Braptey, 
(JUARDIAN, ETC. 


1. CONSTRUCTION OF STATUTE—SUIT BY GUARDIAN FOR DAM- 
AGES.—Under the act “authorizing the heirs, representatives, or 
relatives of deceased persons to sue for and recover damages where 
the death of such person or persons has been caused or occasioned 

> (Paschal’s 

Dig., 16,) suit may properly be brought by a guardian of the estate 

of the minor children of a man whose death was so caused by a 

railroad company. It is not material whether suit is brought in the 

name of the guardian for his ward, or in the name of the ward by 


by the negligence, culpable or willful act of another,’ 


his guardian, 
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<i 2, NATURAL GUARDIAN—COMPROMISE.—The rights of the natural 
i guardian do not extend to the control and management of the prop- 
erty of the child, or to the compromise and settlement of the claim 


of the child for damages from the death of the father by such causes 
as give to the child the right to damages. A compromise by such un- 
authorized party would not affect the rights of the minor. 

}ONSTRUCTION OF STATUTE—PARTIES.—As this statute was in- 
tended for the benefit of the persons therein named, it should re- 


os 
_ 








: ceive such a construction as will give effect to the intention; there- 
i fore the second section of the act—‘tevery such action shall be for 
| the sole and exclusive benefit of the surviving husband, wife, child, 
or children, * * * and may be brought by such entitled parties 
tt or any one of them; and if such parties fail for three calendar 
. months to institute suit, then it shall be the duty of the executor or 
administrator of the deceased,’’—does not limit the right to sue after 



















three months, to the administrator or executor. 
4, SaAmE.—The right of the children to share in the damages, is not made 
to depend on the contingency that the surviving husband or wife 
fails to bring suit within three months from the death of one of the 
persons named in the statute. The action, by whomsoever ’rought, 
is for the benefit of all and to the exclusion of none of the parties 
interested. 
5. PARTIES.—A widow who had compromised her right to damages is 
not a necessary party to a suit for damages in behalf of her children. 
6. EVIDENCE.—The mother, as natural guardian, having no authority 
to compromise and adjust the rights of her children for such dam- 
ages, it was not error to exclude contemporaneous declarations 
made by her, showing that her written release was intended to in- 
clude damages as well accruing to her children as to herself, 















Error from Harris. 
Masterson. 


Tried below before the Hon. James 


James M. May, a passenger on the Houston & Texas Cen- 
tral Railway, was accidentally killed by the running off of 
ihe train, about the 8th of November, 1870. ‘The deceased 
left a widow, Martha L. May, and two children, Joseph M., 
aged four years, and Robert B. May, aged eighteen months. 
Soon after the accident, the railway company efiected a set- 
(lement with Mrs. May for the injury and damages from the 
death of her husband. The settlement was made on 22d 
February, 1871, the widow received three thousand dollars in 
gold, and executed a release as follows: 
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“Srate or Texas, 

“ County of Freestone. 

“Know all men by these presents, that whereas my hus- 
band, James May, was, on or about the 8th day of Novem- 
ber, 1870, killed by a railroad accident near the town of Bre- 
mond, and on the Houston & Texas Central Railroad, where- 
by I have sustained damages to the amount of $3,000. Now, 


in consideration of said claim for damages, I have this day 


received from the said railroad and by these presents do ac- 
knowledge the receipt of three thousand dollars gold, to me 
in hand paid, and do by these presents relinquish the said 
railroad from further damages and costs resulting from the 
killing of the said May. 

“In testimony whereot I have hereunto set my hand and 
scroll for seal this the 22d day of February, A. D. 1871. 

“ (Signed) Martua L, May. [L.8.] 

« Witnesses: 

«W. F. CuMMINs, 
“J. W. Brewer.” 

It seems from the testimony offered by the railway com- 
pany on the trial, and which was excluded, that Mrs. May in 
the negotiations pleaded “her poverty and the tender age of 
her children,” “claiming damages as the widow and as the 
natural guardian and mother of the children”—spoke of “ part 
of the damages belonging to the children”—*« that she in- 
tended to invest the money for the benefit of the children,” &c. 
(Exeluded testimony of Brewer & Cummins.) 

At the April Term of the District Court of Freestone 
county, 1871, L. D. Bradley, with whom Mrs. May had been 
consulting before her settlement with the railroad com- 
pany about her claim for damages, at her request obtained 
letters of guardianship of the estates of the two children, for 
the purpose of procuring from the railroad company, either 
by suit or compromise, compensation for the killing of their 
father on said road. 

As such guardian he instituted suit against the “Houston 
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and Texas Central Railway Company,” the petition contain- 
ing the usual allegations, and praying judgment for ten thou- 
sand dollars damages. 

The defendant demurred and excepted, “for that the mat- 
ters in the petition alleged do not show such a cause of action 
as entitles a guardian to maintain this suit, and do show 


on its face that there was and is another person in heing 


competent to sue and vested by law with the right to sue in 
this behalf, to wit: the widow of the deceased, the mother of 
the minor plaintiffs, who is not made party hereto, and no 
cause is alleged why the suit was not instituted by her; and 
because the petition does not show such a cause of action as 
survives and inures to a guardian of the minor children of 
the deceased; and does not show any right of action in plain- 
titf against defendant.” 

The demurrer and exceptions were overruled. Defendant 
pleaded a general denial, and the settlement “mede with 
Mrs. May, acting for herself and children, and the payment of 
$3,000,” as proved by the receipt and releace above set forth. 

The plaintiff excepted to the plea interposing the settle- 
ment made by Mrs. May of the cause of action, which excep- 
tion to the special plea was sustained. 

There was a verdict for plaintiff for $1,500 for each of the 
minors, upon which judgment was entered. A motion for 
new trial was overruled, and the defendant appealed. 

The assignment of errors were substantially (1) the refusal 
of the court to sustain the demurrer and exceptions of de- 
fendant to the petition; (2) the action of the court in sustain- 
ing the exceptions of the plaintiff to the plea of accord and 
satisfaction interposed by defendant, and (3) the action of the 
court in excluding evidence showing that in the settlement 
with the railroad company, Mrs. May included the damages 
to her children in her settlement. 


Goldthwaite § Turner, for appellant. 
William H. Crank, for appellee. 
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Reeves, Associate Justice.—This suit was brought under 
the provisions of the act of February 2, 1860, « authorizing 
the heirs, representatives, or relations of deceased persons to 
sue for and recover damages where the death of such person 
or persons has been caused or occasioned by the negligence, 
culpable or wrongful act of another.” 

The petition is in the name of Lucius D. Bradley, guardian 
of Joseph M. May and Robert B. May, minor children of 
James M. May, against the Houston and Texas Central Rail- 
way Company, to recover damages resulting from the death 
of James M. May whilst a passenger on defendant’s car, 
under circumstances that rendered the company liable for 
damages on account of his death, as proved on the trial. 

The acts and omissions for which railway companies are 
liable in damages, as specified in the first section of the stat- 
ute of February 2, 1860, are alleged in the. petition as the 
grounds of the action. (Paschal’s Dig., 14, 17.) 

By the 2d section of this act it is provided that “every 
such action shall be for the sole and exclusive benefit of the 
surviving husband, wife, child, or children, and parents of the 
person whose death shall have been so caused, and may be 
brought by such entitled parties, or any one of them; and 
if such parties fail, for three calendar months, to institute 
suit, then it shall be the duty of the executor or administra- 
tor of the deceased, unless specially requested by all of said 
parties entitled not to prosecute the same, And in every 
such action the jury may give such damages as they may 
think proportioned to the injury resulting from such death; 
and the amount so recovered shall be divided amongst the 
person or persons entitled under this act, or such of them as 
shall then be alive, in such shares as the jury shall find and 
direct, and shall not be liable for the debts of the deceased.” 
(Paschal’s Dig., 16.) 

“Src. 3. The action shall be brought within one year after 
the death of such deceased. 

“Src. 4. The action shall not abate by the death of either 
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party-to the record. Jf the plaintiff die pending the suit, 
where there is only one plaintiff, some one or more of the 
parties entitled to the money recovered may be substituted, 
and the suit prosecuted to judgment in the name of such 
party or parties for the benefit of the persons entitled,” Xe. 

It is not regarded as material whether the suit is brought 
in the name of the guardian for his ward or in the name of 
the ward by his guardian. By the laws of Texas, the guard- 
ian of the person is entitled to the charge and control of the 
person of the ward, and the guardian of the estate is entitled 
to the possession and management of the property belonging 
to the ward, and to collect all claims and debts due him, to 
enforce all obligations in his favor, and to bring and defend 
suits by or against him. (Paschal’s Dig., arts. 6959, 6940.) 

In one of the defendant’s answers it is alleged that Mrs. 
May, the mother of the minor plaintiffs, compromised the 
claim for damages resulting to her and her children from the 
death of James M. May, and aecepted from the railway com- 
pany $3,000 in gold in full satisfaction of such claim, and 
executed to the defendant a receipt therefor and released the 
company from further damages. 

It is claimed by the defendant that the release by Mrs. 
May was a bar to the action by the minors. 

In general, when two or more have such a joint interest as 
requires the parties to join in the suit, ‘he release by one has 
been held to be a bar to the action. ‘ihe bar has been held 
to apply to a release of a debt or of a claim to damages by 
one of several joint creditors. 

Admitting the general principle, it may well be contended 
that Mrs. May had no authority to release the claim of her 
infant children to damages against the company. Her rights 
as the natural guardian of her infant children did not extend 
to the control and management of their property, or to the 
compromise and settlement of their claim for damages. 

The law provides for the appointment of a guardian to 
take care of the estate of a minor, and requires the guardian 
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to give bond and take an oath for that purpose under the 
orders and directions of the court. 

It is further contended that the action should have been 
brought by the widow Mrs. May, within three months after 
the death of her husband. Within that time it is said that 
she should have been the sole plaintiff, suing for the benefit 
of herself and the minor children. After that time it is in- 
sisted that she could not maintain the suit in her own name, 
and that the executor or administrator of the deceased is alone 
authorized by the act, after the three months had elapsed, to 
institute the suit. 

The English statute known as “Lord Campbell’s Act,” 
giving a remedy by civil action for injuries causing death, 
provided that the suit should be brought by the executor or 
administrator of the deceased person. This act was passed 
in 1846, 

By a subsequent statute passed in 1864, it is provided that 
where there is no executor or administrator of the deceased 
person, or being such executor or administrator, no action is 
brought within six calendar months after the death of the 
person, the action may be brought by and in the name or 
names of all or any of the persons (if more than one) for 
whose benefit such action would have been, if it had been 
brought in the name of the executor or administrator of the 
deceased person; the damages to be proportioned to the in-. 
jury resulting from such death to the parties respectively for 
whose benefit the action was brought; the amount, after de- 
ducting costs not recovered from the defendant, to be divided 
between the parties in such shares as the jury should find and 
direct. 

The statute of Missouri provides, that all damages accruing 
under the act of that State, shall be sued for and recovered, 
Ist, by the husband or wife of the deceased; or, 2d, if there 
be no husband or wife, or he or she fail to sue within six 
calendar months after such death, then by the minor child 
or children of the deceased. 
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In Mississippi the action may be brought in the name of 
the widow for the death of her husband, or by the husband 
for the death of his wife, or by the parent for the death of 
a child, or in the name of a child for the death of an only 
parent—the damages to be for the use of the widow, husband, 
or child, with certain exceptions specified in the act. 

The statute of Georgia and other States contain similar 
provisions, 

The statutes of New York, Indiana, Ohio, Illinois, Michi- 
gan, California, and several other States, require that the 
action shall be brought by the executor or administrator, or 
personal representatives of the deceased person. 

In Maine, the damages or fine, not less than $500 nor 
more than $5,000, must be recovered by indictment for the 
use of the widow, if no children; for the children, if no 
vidow; if both, to her and them equally; if neither, to the 
heirs of the deceased. 

In Maryland, the suit is brought in the name of the State 
for the use of the wife, husband, parent, or child of the 
deceased. 

The Missouri statute received a construction by the Supreme 
Court of the State, in the case of Coover 7. Moore and 
Walker, 31 Mo., 574.) The court said: “ Where the person 
killed left minor children, if the husband or wife of the de- 
ceased fail to sue within six months after the death, the 
right of action of the wife or husband is barred. If there be 
no minor children, the suit may be brought by the husband 
or wife within one year.” 

Under this statute the amount recovered is for the benefit 


‘of the parties who may be entitled to sue, in the order men- 


tioned in the statute: (1) to the husband oy wife; (2) if there 
be no husband or wife, or he or she fail to sue within six 
calendar months, then to the minor children, &e. The dam- 
2ge3 inure to the party alone in whose name the suit must be 
brought. 

In Kramer v. The San Francisco Market-street Railroad 
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Company, 25 Cal., 434, the suit was brought by the father to 
recover damages for the death of his son on a statute which 
gave a right of action to the personal representatives of the 
deceased party. The court held “that these words, as used in 
the act, mean the executor and administrator of the deceased, 
and not the heir or next of kin, and that the action could be 
prosecuted only by the persons designated in the statute.” 

The Selma, Rome, and Dalton Railroad Company v. Ann 
E. Lacy, 49 Ga., 106, was a suit instituted in the State of 
Georgia by the widow for damages for the killing of the hus- 
band in the State of Alabama. The court held that the right 
of action was confined by the law of Alabama to the personal 
representative of the deceased, and that the widow could not 
maintain the suit in the courts of Georgia, although she would 
have been authorized by the laws of the last-named State to 
bring suit if her husband had been killed in Georgia. The 
suit must be brought by some one or more of the persons 
designated in the statute. 

Similar statutes have received the same construction by 
other courts. — 

The statute of Texas gives a right of action to the “en- 
titled parties, or any one of them.” The action is for their 
sole and exclusive benefit. The injury is to the parties as 
individuals rather than to a class. The statute provides for 
the continuance of the suit by substituting one or more of 
the interested parties as plaintiffs in case of the death of the 
original plaintiff. The right of the children to a share in 
the damages is not made to depend on the contingency that 
the surviving husband or wife fails to bring suit within three 
months from the death of one of the persons named in the 
statute. Whether the suit is brought within that time by the 
parties entitled to sue, or some one of them, or by the exec- 
utor or administrator of the deceased person after that time, 
there is no change in the rights of the parties. The action, 
by whomsoever brought, is for the benefit of all, and to the 
exclusion of none of the parties. 
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In none of the statutes before referred to are found all of 
the provisions of the Texas statute. (Shearm. & Red. on 
Neg., sec. 290, 295.) 

As the statute was intended for the benefit of the persons 
therein named, it should receive such a construction as will 
give effect to the intention. 

The limitation to the action is found in the third section of 
the act requiring the suit to be brought within one year atter 
the death of the deceased. 

To the objection that Mrs. May was not a party to the suit, 
it may be answered that the facts in relation to her claim, 
and the compromise with her, and her release to the railway 
company, were fully set up in the pleadings. The release 
was admitted in evidence on the question of damages. Under 
the charge of the court Mrs. May was precluded by the re- 
lease from asserting any further claim to damages. If she 
had brought the suit, or had been made a party to it, the 
result could not have been different. 

The action of the court, excluding the testimony offered by 
the plaintiff in error to prove the compromise and settlement 
with Mrs. May, so far as it was intended and offered to affect 
the rights of the minors, was consistent with the ruling on 
the pleadings, and shows no error. 

The effect of the Constitutional provision on the act of 
1860 is not raised by the pleadings and not discussed in the 
briefs. The particular means and the manner of the death 
of James M. May is not shown in the agreed statement of 
facts. It was proved that his death was caused by accident 
and under circumstances which rendered the defendant liable 
for damages on account of his death. The facts are not 
given. 

As the case is presented upon the record, we find no error 
in the judgment, and it is affirmed. 


AFFIRMED 
Justice Moore dissenting. 


A motion for rehearing was overruled. 
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Joun ApRIANCE, Apm’r, v. W. E. Crews. 





PLEADING —CLAIMS AGAINST AN ESTATE FOR EXPENSES.—In a suit 

to establish a rejected claim for services rendered in carrying on a 
plantation belonging to an estate, under contract with the adminis- 
trator, the petition is defective, unless it be alleged that the price 
claimed is reasonable, 
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Tried below before the Hon. A. 





AppEAL from Brazoria. 
P. MeCormick. 
The facts are given in the opinion, so far as discussed 








therein. 






Lathrop & Quinan, for appellant. 





George W. Duff and Eugene J. Wilson each filed briefs for 
appellee. 









GouLp, AssocraTE Justice.—This suit was brought to e3- 
tablish a re‘ected claim against the estate of C. R. Patton, 
deceased. ‘The petition alleged that, during the years 1861, 
1862, 1863, 1864, and 1865, Adriance, the administrator of 
said estate, under the orders of the County Court, carried on 
a plantation belonging thereto; that in so doing it was neces- 
sary for him to employ an overseer; that he accordingly con- 
tracted with plaintiff Crews, from year to year during said five 
years, for the sum of eight hundred dollars (gold) per annum ; 
that under said contract plaintiff served the estate as overseer 
during the five years, and that the services so rendered were 
for the benefit of the estate and constituted a part of the ex- 
penses of taking care of and managing the property of the 
estate. The petition also showed the authentication and pre- 














sentation of this claim, (less some credits allowed,) and its 





rejection by the administrator. 

To this petition there was a special exception, on the ground 
that it was not alleged that the services rendered were rea- 
sonably worth the price charged; which exception was over- 
ruled. 
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The question thus presented is one which we regard as 
substantially settled by former decisions, inconsistent with the 
ruling of the District Court. (Caldwell v. Young and Mor- 
gan, 21 Tex., 800; Price v. Melver, 25 Tex., 769; Davenport 
v. Lawrence, 19 Tex., 317; Young v. Sinith, 22 Tex., 347; 
Jones v. Lewis, 11 Tex., 364; Portis v. Cole, 11 Tex., 157.) 

The result of these cases may be stated by a quotation 
from the opinion in Price v. McIver, by Chief Justice Wheeler: 

“The provisions of the statute respecting the allowance of 
claims by the executor or administrator apply in terms only 
to such claims as existed against the testator or intestate. 
Provision is made for the allowance to the executor or ad- 
ministrator by the chief justice of all reasonable expenses 
incurred in the preservation, safekeeping, and management 
of the estate. This provision comprises the only debts which 
the executor or administrator can create against the estate. 
And it contemplates that he will have incurred the expense 
by the payment of money or by becoming personally respon- 









{ sible to third persons. On general principles of equity it has 






been held, that the estate may be held responsible to third 






persons with whom the administrator has created debts prop- 

erly chargeable against the estate. But to enable a third 
person to hold the estate so responsible, he must take upon 
! himself the burden of proving that it was a reasonable ex- 
pense incurred for the benefit of the estate, in the same man- 
ner as the administrator must have done, had he incurred the 
expense and presented his claim for allowance by the chief 
justice.” 

That case, like this, grew out of a claim for services as 
overseer in managing a plantation after the death of the tes- 
tator, for which services the executor had given a note signed 
as executor. 

Chief Justice Wheeler says: “The giving of the note by 
the executor did not bind the estate.” The statute then, as 
well as at the time this claim accrued, contained the following 
provision: “In carrying on a plantation * * under such 
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order all reasonable expenses incurred by the executor or 
administrator shall be allowed by the chief justice, on proper 
proof thereof.” (Paschal’s Dig., art. 1330.) 

In this, as in other cases of debts created by the administra- 
tor, the liability of the estate is not measured by the contract 
of the administrator, but is dependent on its reasonableness. 
The averment that the employment of an overseer was neces- 
sary, and that his services were for the benefit of the estate, 
may both be true, and yet the price agreed on be most unrea- 
sonable. The position that this unreasonableness should only 
be available as a defénse to be specially set up was considered 
and rejected in Caldwell v. Young & Morgan. In that case 
also it is said that “the law as earnestly seeks to protect such 
estates against the wiles and frauds of those who are entrusted 
with them as of others.” With this object in view it has 
authorized administrators to incur only such expenses as 
are proper in their nature and reasonable in their amount. 
Parues seeking to charge estates are bound to take notice of 
these limitations on the authority of administrators to create 
a debt against the estate. They cannot complain if, when it 
becomes necessary for them to sue on such a claim, they are 
required to show that the debt is such in nature and amount 
as the law authorized the administrator to create. The special 
exception to the petition was well taken, and should have 
been sustained. 

It is said that this question was made on general excep- 
tions on the former appeal of this case; and not having been 
noticed in the opinion then delivered, it is contended that 
the court then, by passing over that assignment of error, im- 
pliedly held it not to be well taken. ‘The report of the case 
does not show that any such question was made or consid- 
ered. (38 Tex.,148.) When, after the case was reversed, the 
defendant filed his special exception, fair notice was given 
thereby that this objection to the petition was relied on. The 
defendant is entitled to have it passed upon here, and we see 
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nothing in the circumstances justifying us in considering it 
otherwise than as, in this case, for the first time presented, 
It is not deemed necessary to notice any other question 
discussed, 
REVERSED AND REMANDED. 





Georce H. Roperts v. M. Scuuttz & WIFE. 


1. CONFEDERATE MONEY—GUARDIAN AND WARD.—A guardian, by 

DP hr ; order of the Probate Court, sold land of his ward on a credit. In part 

K6~-% 94 payment of the debt he received Confederate money, in 1864, and 

invested a part of it in the purchase of negroes for said ward. The 

action of the guardian was reported to and approved by the Probate 

Court. In a suit after the discharge of said guardian for the amount 

| of Confederate money received: Held, That the order of the Probate 
Court approving the acts of the guardian in receiving Confederate 
money and investing it in slaves was not a nullity, nor did such 
approval exceed the jurisdiction of the Probate Court. 

2. DISCHARGE OF GUARDIAN.—An order discharging a guardian made 
after the majority of the ward and upon an approval of his settle- 
ment account indorsed thereon by the ward, without citation or 
other notice, is valid; all parties interested being before the court, 
citation is not necessary. 

3. See facts evidencing a settlement binding as to the ward. 





Appral from Harris. Tried below before the Hon. James 
Masterson. 
The facts are stated in the opinion. 









Crosby § Hill, for appellant. 













W. P. & E. P. Hamblen, for appellees, cited Paschal’s Dig., 

art. 1297; Miller v. Miller, 10 Tex., 332;- Withers v. Patterson, 
| 27 Tex.,491; Trammel v. Philleo, 33 Tex., 395; 1 Story’s Kq.. 
/ 317, 320; 2 Kent, 229; Perry on Trusts, sec. 200. 








John T. Harcourt, also for appellees, cited Schouler’s Do- 
mestic Relations, 507, 512; Hatch v. Hatch, 9 Ve:., 296; 
Hawkins’s Appeal, 32 Penn. Stat., 263. 
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Moore, AssoctatE JusticE.—At the February Term, 1860, 
of the County Court of Harris county, John 8. Allen was 
appointed guardian of the person and estate of appellee, 
Alexine Shultz, (then Alexine Smith,) a minor about some six- 
teen years of age, and gave bond as such guardian, with appel- 
lant George H. Roberts and William Mitchell as his sureties. 
In August of the same year, on Allen’s petition, representing 
that it was necessary for the maintenance and education of 
his ward, the County Court ordered the sale of twelve hun- 
dred and eighty acres of land belonging to her estate. In 
November following, the guardian reported the sale of said 
land to John G. Chatham, on credit of twelve months, for 
three thousand two hundred and ninety-eight #14, dollars, for 
which he had taken a note, with personal security and a lien 
on the land. In his annual account, filed March 27, 1863, 
the guardian reported the collection of $3,050 on this note, 
(which it is shown in the record was made in Confederate 
money,) and credited himself by $2,800, paid for two negroes 
purchased for his ward. And thereupon the court made its 
decree that “said guardian having accompanied his account 
with receipts and a bill of sale for said two negroes, with an 
oath that the same was just and true, it is therefore ordered, 
adjudged, and decreed that said account be approved.” 

In May, 1864, the ward became of age, and in December 
following she called upon the guardian for a settlement and 
surrender of her property; and he, on the 29th of said month, 
filed in the Probate Court his final account, upon which the 
following indorsement was written by the chief justice, and 
signed by the ward, to wit: “I have examined the within 
account and find the same to be correct; and having arrived 
at the age of twenty-one years, do hereby agree that my 
guardian, John 8, Allen, be discharged from all further lia- 
bility, both he and his sureties, from thei? guardian bond. 
Given under my hand the 29th December, 1864. Alexine 
Smith.” 

On the same day, without notice or citation being given 
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or issued to any one, the court approved said account, and 
discharged the guardian and his sureties, and ordered their 
release from ail further liability. Allen thereupon surrend- 
ered to his said ward, Chatham’s note for the land, showing 
a balance to be still due, together with all the property then 
in his hands. The negroes were at the time hired out, but 
appellee collected the amount due for their hire, and con- 
tinued to do so until they were emancipated. In 1866 she 
collected of Chatham the balance due on his note, and sur- 
rendered it to him. Having married in the spring of 1872, 
she and her husband, on the 5th of June, 1872, commenced 
this suit against appellant as a surety on said Allen’s bond as 
guardian, (Allen having removed from the State and the 
other surety being dead,) for the recovery of $2,800, alleged 
to have been received by said guardian for said land sold to 
Chatham and not accounted for. 

A statement of the case and an inspection of the record 
plainly shows that it was inspired by and tried in the District 
Court upon, as we have heretofore decided, an erroneous 
conception of the law by our late predecessors in this court in 
regard to all transactions in which Confederate money in any 
way entered, and especially when such transaction was had 
with any one acting in a fiduciary character. This error per- 
meates the entire record, and no doubt controlled the decision 
of the ease in the District Court. With the numerous decis- 
ions of this court on the subject before it, holding that all 
payments made to administrators and guardians in Confed- 
erate money were absolutely void, and that the orders and 
judgments of the Probate Court in any way sanctioning and 
approving them were nullities, it was only reasonable and 
proper that a like rule should have been applied by the Dis- 
trict Court in this case. We have felt it to be our duty, 
however, to take the law on this subject as laid down by the 
Supreme Court of the United States rather than as decided 
by our own court. The ground; upon which transactions 
involving Confederate money have been held void being that 
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they were in violation of the public policy and law of the 
Government of the United States, it cannot be doubted, we 
think, that greater weight should be given to the decisions 
of its courts than to those of State tribunals. (Mathews v. 
Rucker, 41 Tex., 636; Short v. Abernathy, 42 Tex., 94.) 
Evidently this is not a suit to correct and revise the settle- 
ment of a guardian’s account. If it was, clearly it was barred 
by limitation. (Paschal’s Dig., art. 3922.) It is, however, an 
attempt to do, in effect, the same thing, by suit on the guard- 
ian’s bond, for an alleged breach of its condition to “well 
and truly perform all the duties required of him by law.” 
Unquestionably it is a duty required of the guardian to ac- 
count for all money coming to his hands belonging to his 
ward; but it is also equally evident that it is the duty of a 
statutory guardian to thus account in the Probate Court. That 
court has primary jurisdiction of the ward and his estate. In 
it the guardian files an inventory of the estate, returns annual 
reports, and makes, or should make, the final settlement of 
his trust. And unless it appears that the County Court of 
Harris county exceeded its jurisdiction, or its judgment was 
a nullity, approving the collection of Confederate money by 
Allen from Chatham, and the purchase of the negroes with 
the money for which his surety is now sued, and releasing 
and discharging him on final settlement, certainly this suit 
cannot be maintained. In addition to the fact that the 
amount for which the suit is brought was eollected in Con- 
federate money, it is said the court had no jurisdiction to 
direct or approve the investing of the ward’s money in ne- 
groes. But we are cited to no authority showing that an 
order of the court to this effect can be regarded as a nullity, 
except the decisions of this, and it may be other State courts, 
referring in some way to Confederate money. ‘The statute 
declares it to be the duty of every guardian of the estate of a 
minor to take care of and manage such estate in such a man- 
ner as a prudent man would manage his own estate. And 
the court should hold the guardian accountable, if he has 
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failed to so manage it. But surely it cannot be said the 
court had not the authority to determine whether the acts of 
the guardian in the matters referred to were not such as a 
prudent man might have done in the management of his 
own business; or, in other words, it must be held as a con- 
clusion of law that to collect a debt in Texas in 1862 in Con- 
federate money, and to invest such money, after it had been 
collected, in negroes, was so manifestly wanting in prudence, 
that the judgment of the court affirming and approving 
thereof was absolutely void. Certainly such a proposition is 
too manifestly wrong to require discussion. 

But it is also said that the order of the court discharging 
the guardian was coram non judice, because no notice was 
given of the filing of his account for final settlement. It 
might be answered that it does not appear that the order 
approving the purchase of the negroes was improperly made 
or without notice. But aside from this, we cannot agree that 
the order for final discharge of the guardian can be held to 
be void on this account. To support this proposition we are 
cited to the statute, which directs citation to all persons inter- 
ested in the estate, when executors and administrators apply 
to the court to resign or be discharged. (Paschal’s Dig., art. 
1293.) But no provision of this kind seems to be directly 
required by the statute on the final settlement between guard- 
ian and ward. The guardian and ward are the only parties 
interested in such settlement. And as the ward is no longer 
a minor, no “friend or protector” is required to be cited to 
see that he is not overreached and imposed upon by the 
guardian. If the proper parties are before court, the pro- 
ceedings are certainly not void for want of notice. (Prince 
v. Irish, 31 Maine, 263.) "When the ward is entitled to his 
estate he may take the initiative, (and such seems to have 
been the case in this instance,) and it is the guardian who is 
then to be cited to file his account. And surely it cannot be 
said, when this is the case, that the judgment will be void 
because notice is not given to the ward and all “others inter- 
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ested in the estate.” But if, indeed, it could be said that the 
order of the Probate Court discharging the guardian and his 
sureties was void, it may be well questioned whether suit can 
be maintained on the bond until the guardian has been called 
upon to make a settlement of his accounts in that tribunal, 
or some good ground is shown why this is not done. 

We are of opinion also that the settlement between Allen 
and Mrs. Shultz must be held valid and binding on her, even 
if looked upon and regarded as a private settlement between 
them, made out of court. She was fully informed of the ac- 
tion of the guardian,in collecting the Confederate money, 
and desired it invested in negroes. No fraud is shown to 
have been practiced by Allen. He seems to have profited in 
no way by his action in the matter. Nothing was concealed 
from her. No undue influence was used to induce her to 
make the settlement. She accepted the negroes six or seven 
months after coming of age, when the value and security of 
such property was far different from what they were at the 
time Allen purchased them. It the collection from Chatham 
in Confederate money was void, she held the note, and could 
have collected the entire amount of it from him; but she only 
claimed the balance due, after allowing credit for the amount 
paid Allen. And it is not until after a silence of near eight 
years that she is heard to complain that her guardian had not 
fully settled with and accounted to her for her estate. Under 
these circumstances a court of equity would have refused to 
set aside the settlement, or prevent the guardian’s account to 
be surcharged. (Sherry v. Sansbury, 3 Port. Ind., 320; Sings- 
ton v. Love, 1 Head., 357; Caplinger v. Stokes, Meigs, 175; 
Southall v. Clark, 3 Stew. & Port., 338; Boynton v, Dyer, 18 
Pick., 1; Ketlige v. Belton, 14 N. H., 401.) 

The judgment is reversed and the cause remanded. 








REVERSED AND REMANDED. 
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FRANK Lewis AND Wire v. Tue Hetrs or Wm. Ayvtorr. 


1. NUNCUPATIVE WILL.—Real estate cannot be devised by nuncupa- 
tive will. 

2. PROBATE OF WILL—WITNESS.—A devisee or legatee under a will 
cannot prove the will, either written or verbal, without annulling 
the devise or bequest. 

. CONSTRUCTION OF STATUTES.—The “act concerning wills,*’ (Pas- 
chal’s Dig., 5361,) the ‘tact concerning conveyances,’’ (Paschal’s 
Dig., 997,) and the “tact adopting the common law,” (Paschal’s 
Dig., 978,) being acts passed at the same session of the Congress of 
the Republic, should be construed together, and so that all parts of 
said acts not repugnant may stand. 

4. SAME.—The act concerning wills (of March, 1840, Paschal’s Dig., 
5174-5361) so far as not inconsistent with the probate act of 1870, 
was not thereby repealed; and the first section of the wills act, pre- 
seribing who may make wills and what may be disposed of, and the 
tenth section, prescribing that a bequest to a witness shall be void, 
are believed to be still in force. 

5. WITNESS—CONSTRUCTION OF STATUTE.—It is believed that the act 
of May 19, 1871, (Paschal’s Dig., 6826,) removing the disabilities of - 
witnesses on account of interest, &e., applied to ordinary suits in 
the courts, and it cannot be construed so as to apply to ex parte 
proceedings, or the proof of wills, deeds, mortgages, Ke. 

6. SAME.—The prohibition in the second section of said act, (Paschal’s 
Dig., 6827,) ‘that in actions by or against executors, administrators, 
or guardians, * * neither party shall be allowed to testify,’ &c., 
was not intended to protect the executor, administrator, or guard- 
ian, but to protect those beneficially interested; and in a proceed- 
ing to probate a nuncupative will, it was improper to allow parties 
interested to testify to the *‘statements by or transactions with the 
deceased,”’ which facts constituted the will sought to be admitted to 
probate. 


Go 


Appeat from Galveston. Tried below before the Hon. A. 
P. McCormick. 
The facts are given in the opinion. 


Walker & Walker, for appellants. 

This suit was instituted by the apfiellants to probate the 
nuneupative will of Aylott, deceased, devising to them three 
lots of ground in the city of Galveston. The defendants filed 
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a demurrer to the petition, which was sustained on the ground 
that real estate could not thus be devised, but only by written 
will; and although the facts had been submitted to the jury 
under a denial of the facts alleged, who found in favor of the 
plaintiffs, the court, for the reason assigned above, refused to 
admit the will to probate, and adjudged the plaintiffs to pay 
the costs. The appellants assign as error the judgment of 
the court sustaining the demurrer, the refusal to probate the 
will, and the adjudication of the costs against the plaintifis. 

As to the first and main point: can real estate pass by 
nuncupative will? Appellants contend that at common law 
lands were devisable by will—the common law being the rule 
here of decision, and the statute regulating wills imposing no 
restriction other than as to the mode and manner and the 
circumstances under which nuncupative wills may be made, 
and making no discrimination as to amount or character of 
property devisable or the subject of bequest; that not only 
is there no limitation by the letter of the statute against the 
right thus to devise, but the construction by implication un- 
favorable to that right is admissible. “Lands would pass by 
will at common law.” (3 Lomax, 1, 2; 1 Blackst. Comm., 
299,) [874.] 

“After the Norman conquest lands held in socage could be 
devised, and all allodial grants, as well as particular customs 
in cities and boroughs; and even in feudal lands, the ancient 
custom obtained by indirection. (See Statute of Uses, 27 
Hen. VIII; Sanders on Uses, 69; Statute of Wills, 32 Hen. 
VII; 3 Wash. on Real Prop., 427; 8 Bacon’s Abr., 441.) 

“Under this statute lands could be devised by unwritten 
will.” (Brown rv. Sackville, Dyer, Croke Eliz.) 

The statute of wills (29 Charles IT, sec. 5) and the stat- 
ute of frauds were adopted by all the States of the Union, 
more or less modified. (See 3 Shep. Touchstone.) Hence 
the current of decisions all tend to give validity to a nunct- 
pative will only so far as personal property is disposed of. 

It is frequently laid down, though inaccurately, as we 
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think, that by the common law lands and tenements were 
not devisable by last will and testament. The feudal system 
innovated upon the old common law in that respect, and did 
establish the above rule, which grew up and arose out of the 
peculiar institutions consequent to that system and its rea- 
sons; yet, in certain boroughs and cities the old law to the 
contrary was preserved, and hence we observe the qualifica- 
tion in all the books to the above general rule, “except by 
particular custom.” 

See 8 Bacon’s Abr., title Wills and Testaments (D,) where 
in note (b) it is remarked that “the true reason seerns to be 
from the nature of the feudal tenure, and the relation that 
was first established betwixt the lord and his tenant.” It is 
stated in 3 Lomax, 1, that it is generally agreed that the power 
of devising lands existed in the time of the Saxons; but upon 
the establishment of the Normans it was taken away because 
it was inconsistent with the feudal law.” “In some cities 
and boroughs lands may pass as chattels by will nuncupa- 
tive or parol, without writing.” (See note, (a) 8 Bacon’s Abr., 
title Wills, &., (D,) citing 1 Ins., 111; Perk., sec. 476; 
Wood, part 1, 487.) 

In the early ages, when reading and writing were confined 
to a very few, wills were generally verbal, it would seem, from 
the necessity of the case; and even as late as 32 Hen. VIII, 
when was enacted the statute of wills, lands and manors, it 
was thereby provided, were devisable, “in writing or other- 
wise,” (8 Bacon’s Abr., Wills, &c. (D ;) and see note, (a,) show- 
ing that the writing by testator was held not essential, but 
the will, supported by memoranda taken of his intentions, 
without the testator having ever seen the same—a proceeding 
quite similar to the requirement now of reducing to writing 
after death the verbal declarations—the analogy is referred 
to, to exhibit the fact that at that day even lands were devisa- 
ble without writing, and, too, under a statute which attempted 
to advance in the direction of the subsequent legislation mak- 
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ing the written will signed by the testator indispensable to 
pass lands. 

Whatever force may be assigned to the system of English 
laws regulating the subject of the devise of real estate as 
applicable in the United States, it must be borne in mind 
that Texas tenures are allodial, and originated under the 
civil law, in which the feudal system and its artificial reasons 
never had a place, and that although the common law was 
adopted asa rule of decision, none of the English statutes 
nor the rules of decisions founded on them were adopted. 
(See 31 Tex.) : 

This doctrine of nuuncupative wills is derived from the 
civil law, and is of very ancient date. (Cowp., 90.) It was 
incorporated into the system of the common law, and acted 
upon proprio vigore long before the statute of frauds and the 
statute of wills. (Prince v. Hazleton, 20 Johns., 519.) And by 
the civil law nuncupative wills were not restricted in their 
effects as to the kind of property on which they might operate. 
A testator by nuncupative will could dispose of all his effects. 


(Ibid., p. 519.) All the English statutes, as of wills and of 


frauds, “were intended as remedies for the frauds and impo- 
sitions which grew out of the common law. The various 
regulations introduced were for the express purpose of serving 
as checks and barriers against fraud. The statute does not 
purport to be declaratory of the common law, but is a reme- 
dial statute.” (Prince v. Hazleton, 20 Johns., 502.) 

Section 1 of our statute of wills (Paschal’s Dig., art. 5361) 
provides the mode and manner of devising or bequeathing 
all manner of property by written will. Section 6 of the 
same requires nuncupative wills (and thereby recognizes 
them) to be made under the circumstances and in the mode 
therein named. In one case named in the section referred to, 
the nuncupative will is restricted to $50; in all other cases, 
wholly unlimited. Now, unless under the common law the 
term “nuncupative” will restrains the grant or gift to per- 
sonal property, it would seem that our statute has simply put 
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such wills on the same footing a3 written wills, subject to 
the conditions specified. The authorities cited, and the history 
of wills at common law, seem to show that in so far as the 
term “nuncupative” 
civil law, where it was used to convey all of a man’s effects, 
that it did not import a restriction on its power to pass real 
estate, but its peculiarities related rather to the circumstances 
under which it was brought into requisition. It seems to 
have been restricted as to the subjects of its operation by 
statute, both in England and the States of the Union, and not 
by the common law. The;e restrictions are traced back by 


is concerned, derived as it was from the 


statute to a very remote antiquity, yet not so far into the past 
but that we discover when there were none at common law; 
and also when, under the statute of wills, (82 Hen. VIII) lands 
passed under the construction given to that statute, by forms 
and proceedings varying but little from the nuncupative will, 
as contemplated by our own statute. 

The frauds and impositions practiced under a system afford- 
ing such temptations were, at an early day, cut off by limit- 
ations of the amount of bequests of personal property to a 
very inconsiderable sum, and forbidding devises thus of real 
estate entirely, both in England and America. In America, 
at least, in some of the newly-settled western and southern 
States, the value of real estate did not present a peculiar 
ground of jealousy, if we may judge from the early legislation 
of Ohio and Texas. In Texas, when the !aw was enacted, 
January, 1840, if a testator had been restricted from giving 
his lands by nuncupative will—the property then of least value 
to himself or others—a species of property then proverbially 
and were permitted to 
give in that mode ad libitum his money and personal property 
of all kinds without limitation as to amount, surely such legis- 
lation would be suggestive of the play of Hamlet with Ham- 
let’s part omitted. ‘To suppose that lands were not embraced 
by the intention of the Legislature is to rest the matter on 
reasons technical and artiticial, and which must have been 





cheap, unmarketable, and valueless, 
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foreign to the legislative will, and wholly inconsistent with 
the condition of the people for whose benefit the law was 
enacted. .The act in question showed no invidious or jealous 
discrimination whatever against wills of that kind, for it will 
not be pretended but that, even now, a nuncupative will may 
pass personal property to the amount of millions, as well as 
for the most insignificant sum. 

In Ohio, the state of legislation has been the same as in 
Texas. Possibly in no other State has this concurrence on 
this subject existed, owing to the almost universal statutory 
restrictions as to kind of property and amount. It was held, 
in Ohio, under their statute of 1824, that a nuncupative will 
did pass real estate. The statute referred to, so far as its 
bearing on the case now before this court is concerned, is 
identically the same. “The act of 1808 repeals the law of 
1805, and prescribes the mode of execution of a verbal will, 
without any direction as to the nature or limitation of the 
estate it may operate to convey. The first section of this act 
provides, however, that every male person, &c., shall have 
power, by last will and testament, in writing, to dispose of 
both real and personal estate. If personal property were not 
here enumerated, it might be contended, perhaps, with some 
plausibility, that a verbal will was not intended to pass the 
realty. But as the term written, as used in this section, ap- 
plies to both species of estates, and as the act makes provision 
for the due execution of a verbal will, and leaves it without 
restriction as to what may pass under it, it would seem to be 
general in its application, and nothing short of statutory pro- 
vision can limit it to the personalty. The same provision is 
copied into the acts of 1810, 1816, and 1824, in relation to 
verbal wills: The act of 1824 was in force when this will 
under which the defendant claims was made; and if we are 
right in our deductions, judgment should be given for the 
defendant; and we are also confirmed in this opinion by the 
fact that the act of 1831 expressly restricts nuncupative wills 
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to personalty, without limitation as to the amount.” (Gillis 
and Wife v. Weller, 10 Ohio, 463.) 

The foregoing extract is quoted from the opinion as con- 
taining a conclusive view of the subject in hand, and is 
entirely applicable and in point. 

The other points involved under appellant’s assignment are 
submitted without argument. 


Burroughs and Allen, for appellees, cited Hunt v. White, 
24 Tex., 654; 2 Greenl. Ev., sec. 673; Sedg, Cons. and Stat. 
Law, 123; Lucas v. Brooks, 18 Wall, 436; 2 Smith L. C., 
104, and authorities cited; 21 Tex., 573; Mitchell v. Vickers, 
20 Tex., 384; Renn v. Samos, 33 Tex., 763; Worland v. Dill, 
9 Florida, 45; Smith v. Smith, 64 N. C., 52. 


TRELAND, Assoctate Justice.—W. Aylott died in the city 
of Galveston, possessed in his own right of several lots of 
ground, some of which were improved, and upon which he 
lived. When he died he was about sixty-five years old. He 
had no family, and left as his heirs, brothers. 

The appellants Lewis lived in Aylott’s house with him at 
the time of his death. He made no written will; -and this 
suit was brought by appellants to establish and have admitted 
to probate what they style the nuncupative will of said 
Aylott: The heirs of Aylott appeared and contested the 
application. . 

There was a verdict in favor of Lewis, but the court refused 
to order the will probated, upon the ground that the will re- 
lated to nothing but real estate specifically named; and as 
real property could not be devised by a nuncupative will, 
judgment was entered for the contestants, from which they 
have appealed. 

Appellants Lewis introduced themselves as witnesses to 
prove the will, to which the contestants objected on the 
ground, “1, The entire devise being to them, they are not 
proper persons to establish the same; 2, they are man and 
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wife; and, 3, they are parties to the record, and have an 
interest in the event of the suit.” These objections were 
overruled, and appellees excepted. 

The two important questions for our consideration are, 
whether real property can be devised by nuncupative will, 
and whether Lewis and wife were competent witnesses to 
establish the will. The first of these questions is the only 
one discussed by counsel, and on this point the discussion by 
appellants’ counsel in their brief is very thorough and in- 
teresting. 

The title to real pfoperty would not pass by will at com- 
mon law. The first time it was effected:in England it was 
done by an evasion of the common-law rule under the statute 
called the “Statute of Uses.” (Wigram on Wills, 35; Wil- 
liams on Real Property, by Rawl., 59.) 

The statutes of 32 and 34 of Henry the VIII were the first 
authority to dispose of real property by will, and these stat- 
utes were restrictive in their character, and it was not until 
the restoration of Charles the IT that the feudal tenures were 
abolished and the right of devising freehold lands became 
complete and universal. 

The practice or custom of making nuncupative wills grew 


up and was allowed from the necessity of the case, and had 


its origin among seamen, soldiers, and persons usually pos- 
sessed of small fortunes, and, generally, they have been 
restricted as to the amount of property they were allowed 
to pass. 

Can a nuncupative will pass title to real estate lands? 

In opposition to what seems to be the genefal rule, we are 
cited to the case of Lessees of Gillis v. Weller. (10 Ohio, 
463.) This is a short case, and does not bear evidence of very 
great consideration. 

It seems that the territorial act of 1795 conferred the right, 
in Ohio, of making nuncupative wills, and that it was con- 
strued to confer the power of passing real and personal es- 
tate. 
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In 1805 the act of 1795 was repealed, and by this repealing 
act personal property alone could pass by nuncupative will. 

Again, in 1808, ihe act of 1805 was repealed, and this last 
act contains no limitation or restriction as to the character of 
property that might be conveyed by verbal will. 

The learned judge says: “'The first section of this act pro- 
vides, however, that every male person shali have power by 
last will and testament in writing to dispose of both real and 
personal estate. 

“Tf personal property were not here enumerated it might be 
contended, perhaps, with some plausibility, that a verbal will 
was not intended to pass realty.” ‘The force of this reasoning 
is not very perceptible, and it is very likely that the distin- 
guished judge who delivered that opinion was more or less 
influenced by the fact that the act which prohibited the dis- 
position of real property by nuncupative will had been re- 
pealed. ‘This case stands alone, so far as our researches have 
gone, and it is opposed by the courts of Kentucky, Florida, 
North Carolina, Pennsylvania, and all the text writers to 
which we have access. (Worland v. Dill, 9 Fla., 45; Smith 
v. Smith, 64 N. C., 52; Palmer v. Palmer, 2 Dana, 390; 
McCans v. Board, 1 Dana, 340.) 

Is there anything in our statute to aid appellants on this 
point ?. 

The first section of the act of February 5, 1840, on the 
subject of conveyancing, (Paschal’s Dig., art. 997,) declares 
“that no estate of inheritance or freehold, or for a term of 
more than five years, in lands and tenements, shall be con- 
veyed from one to another unless the conveyance be declared 
by writing, sealed and delivered.” 

There are but two general modes of acquiring title to pro- 
perty: one by descent, and one by purchase. (Williams on 
Real Property; Rawle, 107; 4 Kent’s Comm., 415.) 

A party taking by devise is deemed to take by purchase; 
and while we do not ordinarily, in speaking of the transmis- 
sion of title to property, when using the word conveying, in- 
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clude property acquired by devise, still, we may refer to this 
statute to show the general policy of the State. 

By reference to the provisions of the act referred to, it will 
be seen that the Legislature had the subject of wills in view, 
as the word devise is used. 

As we have seen, at common law lands could not be de- 
vised ; and it is believed in all the States testamentary power 
is a subject of statutory regulation. 

As in the case cited from 10th Ohio it is contended that as 
by will all persons (males) are allowed by writing to make 
testamentary disposttion of their property, real and personal, 
and that in the clause governing nuncupative wills there is 
no restriction as to the character of the property that may be 
disposed of, it follows that lands may be transmitted by 
verbal will. 

We cannot adopt this reasoning. We must suppose that 
when the provision with reference to nuncupative wills was 
adopted, that the Legislature meant to provide for the dispo- 
sition of that species of property that aforetime might be 
conveyed by verbal will. 

This view of the law is strengthened by the fact that we 
have adopted the common law, which is our rule of civil 
conduct when not controlled by statute, (Paschal’s Dig., art. 
977.) 

The statutes of wills and the agt adopting the common 
law were passed at the same session of Congress, and if not 
repugnant to each other they must both stand. 

It will be seen too that our statute concerning conveyanc- 
ing was also passed at the same session. 

In view of this legislation, and the fact that nuncupative 
wills are usually restricted in their operation to chattels, and 
the further consideration that such wills are not favored in 
any portion of christendom, we think the conclusion is irre- 
sistible that real property cannot pass by nuncupative will. 
Nuncupative wills and death-bed gifts, donatio causa mortis, 
in most of their features and characteristics, are alike. <A 
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recovery of the donor, in each case, revokes the gift or be- 
quest, and each operates on personal property only. (Meach 
v. Meach, 24 Vt., 593.) 

It is insisted, that although the will might not be sufficient 
to pass the title to the property in controversy, still appellants 
were entitled to have the will probated, and that they are 
entitled to costs. 

We are all, however, of opinion that appellants are not 
entitled to have the will probated. 

Two of the principal witnesses to prove the will are appel- 
lants Lewis and wife. In the language of the court in 20 
Johnson, 502, and in Mitchell v. Vickers, 20 Tex., 377, the 
proof to admit a nuncupative will to probate must be of the 
clearest and most convincing character. 

In Prince v. Hazleton, 20 Johnson, 502, the chancellor uses 
this language: “There is another consideration that imparts 
to this subject of nuncupative wills a momentous character, 
and ought to incline us to give them as little countenance as 
possible. 

*“ As soon as a nuncupative will is made, it becomes the 
interest of the legatees that the party’s sickness should prove 
to be his last sickness, for if he recovers, the will of course 
falls to the ground. Not so with a written will.” “In cases 
of nuncupative wills the legacies operate as bounties upon 
the death of the testatorg’ 

We do not, however, place our decision on the insufficiency 
of the testimony. We have made these extracts merely to 
show with what disfavor these wills are looked upon by courts. 

We are of opinion that the two devisees, Lewis and wife, 
were improperly allowed to testify. 

As before remarked, this branch of the case is not argued 
or noticed in briefs of either party, and we are left to con- 
jecture the grounds upon which they were allowed to give 
their evidence. 

The act of 19th May, 1871, reads as follows: “ist. In the 
courts of this State there shall be no exclusion of any witness 
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on account of color, nor, in civil actions, because he is a party 
to or interested in the issue tried. 2d. In actions by or 
against executors, administrators, or guardians, in which judg- 
ment may be rendered for or against them, neither party 
shall be allowed to testify against the other as to any trans- 
action with or statement by the testator, intestate, or ward, un- 
less called to testify thereto by the opposite party, or required 
to testify thereto by the court.” (Paschal’s Dig, 6826-7.) 

It is presumed that the court below wa; controlled by this 
statute. It is so comprehensive in its terms as that by a fair 
construction it will embrace the proof of wills. 

If it does, will it not be too broad to meet the requirements 
of appellants? The better view seems to be that the act was 
only intended to apply to ordinary suits in the courts of the 
State, and that it cannot be so construed as to apply to ex parte 
proceedings or proof of wills, deeds, mortgages, Kc. 

It is true that when the heir or intended party hears of 
the application to probate a will, and appears, the proceeding 
may result as in this case in an issue being formed anda 
regular trial, but this cannot alter the construction we are 
inclined to give to this statute. 

Many of the provisions of the statute of wills of 1840 are 
embraced in the act of 1870, concerning estates. There may 
be a question whether the act of 1840 could be superseded 
by an act having for its title “ An act prescribing the mode of 
proceeding in the District Court in matters of probate,” but 
we give no opinion on this point. There are some important 
provisions in the wills act of 1840 that are not embraced in 
the act of 1870, and are believed to be still in force. 

The first section (Paschal’s Dig., art. 5361) prescribes who 
may make wills and what they may dispose of; and the 
tenth section, (Paschal’s Dig., art. 5370,) prescribes that a 
bequest to any subscribing witness to a will shall be void, 
and the party shall be required.to appear and prove up the 
will. These provisions (and there may be others) are be- 
lieved to be still in force. 
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Nothing but the clearest and most indisputable 
‘an ever be held to repeal the law which renders 2 
or legatee incompetent to prove a will. 

The act of 1840 required wills to. be proved by credible 
witnesses; which means competent witnesses. 

Every dictate of humanity and the daily lessons of life 
warn and teach us the folly and impropriety of placing not 
only the fortunes but the lives of the sick and the aged, and, 
indeed, all the afflicted, at the mercy and avarice of the cor- 
rupt and the vicious. That a code of laws should allow 


devisees to go before a clerk, or even a judge, maybe, on an 


ex parte proceeding, and prove up a will giving to strangers 
an estate, leaving kindred and family behind without pro- 
vision, cannot be readily admitted, and would deserve univer- 
sal condemnation. 

But does not the second section of the act, under which it 
is claimed that appellants could prove up this will, stand in 
the way? Here the heirs are the parties. Is the statute not 
as effectually a bar to their testifying as if the contestant was 
an administrator, or any other trustee holding for the benefit 
of the heirs and creditors? The prohibition contained in the 
second section was not intended to protect an executor, 
administrator, or guardian, although they are named. It 
was intended to protect the parties beneficially interested— 
heirs and creditors. 

In proving up a will, especially a nuncupative will, the 
witnesses, interested parties in this case, could speak of noth- 
ing else but “statements by or transactions with the de- 
ceased ;” and without extending these remarks, we hold that 
real estate cannot be devised by nuncupative will, and that a 
party taking as devisee or legatee under a will cannot prove 
the will, either written or verbal, without annulling the 
devise or bequest. The judgment is affirmed. 


AFFIRMED. 
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Crty Bank or Houston v. First Natronat Bank or Houston. 


1. RAISED CHECK—-W ARRANTY—-INDORSEMENT.—The indorsement of 

a raised check is in effect a representation and warranty to the 
drawee that it is genuine, upon which he may rely, in making pay- 
ment, secure in being reimbursed by the indorser after discovery of 
the fraud. 
,AISED CHECK—MISTAKE.—The payment of a raised check to an 
indorser thereof through mistake, may be recovered back by the 
paying bank to the extent of the difference between the original 
check and the amount to which it is raised, if there be no other 
feature in the transaction to work an estoppel. The indorsement is 
substantially a warranty on the part of the indorser that there is no 
mistake in the amount. 

. MISTAKE— NEGLIGENCE.—The general rule is that money paid 
under a mistake of fact may be recovered back, and this although 
the party paying may have had the means of knowledge. 

. SAME.—Mere negligence in making a mistake in the payment of 
money is not sufficient to preclude the party making it from de- 
manding its correction. Such negligence does not give to the party 
receiving payment the right to retain what is not his due, unless he 
has been misled or prejudiced by the mistake. This rule does not 
apply where the mistake occurs in not detecting the forged signature 
of a correspondent of the drawee. 

5, NEGLIGENCE.—As against one who passes a raised bill or check, and 
especially in favor of a drawee who pays to such a party on the 
faith of his indorsement, and in so doing violates no obligation or 
duty, reasonable diligence in demanding repayment is all that can 
be required ; and when that is exercised and no damage has resulted 
from the delay, the right of recovery is not lost. 


AppgaL from Harris. Tried below before the Hon. James 
Masterson. 

This suit was brought by the First National Bank of Hous- 
inst the appellant, to recover the sum of $1,980 alleged 
to have been paid through mistake to the latter on an altered 
check originally drawn for $20 and altered to $2,000. 


The plaintiff and appellee, a banking association, alleged 
that on the 19th day of February, A. D. 1872, the Texas 
Banking and Insurance Company of Galveston issued the 
following check, drawn on the plaintiff, viz: 
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“$20. The Texas Banking and Insurance Company. 
GaLVEstToNn, Feb. 19, 1872. 
Pay to the order of D. J. Wallace, in current funds, 
twenty dollars. 
To First National Bank, ALPHONSE LAvvE, 
No. 864. Houston. | Cashier.” 
That said check or draft was, after its issuance, fraudulently 
altered, so that it read as follows, viz: 
$2,000. The Texas Banking and Insurance Company. 
GALVESTON, Feb. 17, 1872. 


Pay to the order of D. J. Wallace, in current funds, 
two thousand dollars. 


To First National Bank, ALPHONSE LAvvE, 
No. 364. Houston. | Cashier.” 


That said check was presented to the plaintiff on the 6th 
day of March, 1872, by the City Bank of Houston, and plain- 
tiff being deceived by the alteration, the check was paid as a 
check for $2,000. 

The application of C. R. Johns & Co., bankers, of Austin, 
who purchased the check in its altered form from Wallace, 
to be admitted as defendants, was refused by the court, and 
they intervened. 

The City Bank of Houston, by amended answer, denied 
that payment of the check was induced by its indorsement, 
and charged that its indorsement was not made until after 
it had been submitted to the plaintitf and pronounced by it to 
be “good.” That the First National Bank, by thus virtually 
accepting and giving credit to the check, induced the City 
Bank to indorse the same, and to charge the plaintiff and 
credit their correspondents, C. R. Johns & Co., with the sum 
of $2,000 on their books; that the First National Bank was 
concluded and estopped by its acceptance of the check, by its 
laches, and long silence after payment thereof, and by its 
negligence in not sooner informing the City Bank of the 
alleged forgery, from recovering in this action. 
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Defendants also pleaded that at the time of the payment 
of the check, the drawee had notice from the drawer that no 
such check had been drawn; and though the check was paid 
on the 6th of March, 1872, no notice of the erroneous pay- 
ment was given by the First National Bank until April 9, 
more than a month after its payment. 

The evidence disclosed that on the 19th day of February, 
A. D. 1872, the Texas Banking and Insurance Company of 
Galveston drew its check, No. 364, on the First National 
Bank of Houston, payable to the order of D. J. Wallace, for 
$20. That check was ¢fterwards altered as to its date, which 
was changed to February 17, and as to amount, which was 
changed to $2,000, the number (364) identifying the check, 
remaining unchanged. Being thus altered, it was first pre- 
sented by a man calling himself D. J. Wallace, about the last 
of February, at the counter of the First National Bank, but 
was not paid, because there was no sufficient identification of 
the holder. It was presented by a man claiming to be D. J. 
Wallace, at the banking house of C. R. Johns & Co., at Aus- 
tin. To them Wallace was identified by Mr. Blackman, a 
person believed to be responsible, and well known to C. R. 
Johns & Co. After his identification, Wallace indorsed the 
check, and C. R. Johns & Co. purchased it as a check for 
$2,000; and Wallace was heard from no more. 

It was the custom of the Texas Banking and Insurance 
Company of Galveston and the First National Bank of Hous- 
ton to render each to the other, between the Ist and 3d of 
each month, an account current, embracing the transactions 
between them for the month preceding. In pursuance of 
this custom, the drawer of the altered check forwarded, be- 
tween the 1st and 3d of March, 1872, its account current to 
the First National Bank of Houston, designating the check 
as “ Check No. 364, for $20.” After its receipt, the book- 
keeper of the First National Bank had entered up on the 
books of that bank check No. 364 as an outstanding check of 
the drawer for twenty dollars, before the same was presented 












Crty Bank v. Nationa Bank. [Galveston Term, 





Argument for the appellant. 








and paid, on the 6th of March, A. D. 1872, as a check for 
two thousand dollars. 

C. R. Johns & Co., after purchasing the check, forwarded 
it at once to their correspondents, the City Bank of Houston, 
to be entered by them to their credit when paid. It was 
presented by the defendant to the First National Bank on the 
morning of March 6, 1872, for recognition, and was there 
pronounced by the drawee “ good.” After being thus recog- 
nized by the drawee in the morning, and pronounced “ good,” 
it was indorsed by the City Bank of Houston, and in the 
evening of the same day paid to appellant, and C. R. Johns 
& Co. credited by the City Bank with two thousand dollars, 
The teller of the First National Bank testified that “ when a 
draft comes up to us from the City Bank for our recognition, 
it is not indorsed until our recognition is obtained; they 
would be foolish to indorse the paper without our recognition.” 
Other points of evidence will be found referred to in the 
opinion. Verdict and judgment for appellees. The instruc- 
tions, the giving of which was assigned as error, will be found 
in the opinion. 


Terrell & Walker, for appellant—When the check was 
presented to the -First National Bank for recognition by an 
innocent party about to indorse it, the teller saw that it bore 
date February 17, 1872; he then knew (as every officer of 
the bank did) that the drawer of the check had rendered his 
account current for the month in which it was drawn, and 
had designated it (if it was a genuine check) by its number 
and amount, It is not pretended*that this fact was forgot- 
ten. Here was a source of information known to no one but 
the drawer and the First National Bank of Houston. Why 
was such a source of information, then in their pockets, 
which would in an instant disclose the fraud, not explored, 
when the City Bank, then about to buy the check—an inno- 
cent party—applied to the appellee for information ? 
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Messrs. Redfield & Bigelow, in their leading cases on Bills 
of Exchange and Promissory Notes, page 746, say: 

«“ By the law-merchant of this country, the certificate of 
the bank that a check is ‘good,’ is equivalent to acceptance. 
It implies that the check is drawn on sufficient funds in the 
hands of the drawee, and that they have been set apart for 
its satisfaction, and that they shall be so applied whenever 
the check is presented for payment. It is an undertaking 
that the check is good then and shall continue good; and this 
agreement is as binding on the bank as its note» of cireula- 
tion, a certificate of deposit payable to the order of the 
depositor, or any other obligation it can assume. The object 
of certifying a check, as regards both parties, is to enable the 


holder to use it as money. The transferee takes it with the 
same readiness and sense of security that he would take the 
notes of the bank. It is available also to him for all the 
purposes of money. Thus it continues to perform its import- 


ant functions, until, in the course of business, it goes back to 
the bank for redemption, and is extinguished in payment.” 

Such has been held to be the law everywhere outside of 
New York, except in one case. The first innovation upon a 
doctrine so reasonable and just was made in New York, in 
Bank of Commerce v. Union Bank, 3 Comst., 230; and Red- 
field and Bigelow, in the edition of their work just quoted 
from, issued in 1871, twice dissented from the doctrine an- 
nounced in that case. (Pp. 62, 662.) True, Mr. Bigelow 
recently, in his work on estoppel, indicates a change of opin- 
ion, which is neither instructive nor interesting when made 
in opposition to so much authority. 

In addition to the other authorities opposed to Bank of 
Commerce v. Union Bank, we cite Byles on Bills, 323; Ward 
v. Allen, 2 Met., 53, (decided in 1840;) Langton v. Lazarus, 
5 Mees. & W., 629, in which it was held that a fraudulent 
alteration of the day of payment, made before acceptance, is 
no defense to the acceptor in an action by a bona fide holder. 

Whatever is notice enough to excite the attention of a 
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man of ordinary prudence, and call for further inquiry, is in 
equity notice of all facts to the knowledge of which an in- 
quiry suggested by such notice, and prosecuted with due and 
reasonable diligence, would have led. (Gallatin v. Erwin, 
1 Hopk., 48; Roberts v. Anderson, 3 Johns, Ch., 371; Pit- 
ney v. Leonard, 1 Paige, 461; Bingerman v. Hyatt, 1 Smedes 
& Marsh., 437; Peters v. Goodrich, 8 Conn., 146.) Ifa man 
has actual notice of circumstances sufficient to put a man of 
ordinary prudence on inquiry as to the particular point, the 
knowledge of which he might, by the exercise of reasonable 
diligence, have obtained, such knowledge will be imputed to 
him by a court of equity. (Kerr on Frauds, 236; Davis v. 
Bigler, 62 Penn., 242; Hinds.v. Vattier, 1 McLean, 110; 
Cotton v. Hart, 1 A. K. Marsh, 56.) Now, if it did not have 
actual knowledge that the check was raised, then of what cir- 
cumstances did the First National Bank have actual notice, 
which should have put a prudent man on inquiry at the time 
it pronounced the check good? They are as follows: 

1. It knew—for the teller swears it—that the same check 
had only a few days before been presented and had been 
refused payment. 

2. It knew that it was dated in February, and was presented 
in March. 

3. It knew that the account current for the month in which 
it was drawn had been received from the drawer since the 
date of the check, and that it would disclose whether they 
were safe in pronouncing it “good.” 

4, It knew that after refusing to pay it in the hands of a 
holder, it had been carried two hundred miles in the interior, 
and sold. 

5. It knew that appellant was making an inquiry of the 
payee, on the result of which would depend its indorsement, 
and, to use the language of plaintiffs teller, (Drew,) “they 
would be foolish to indorse it until it had been pronounced 
‘good.’” 

Now, are not these circumstances, of which the appellee 
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had actual notice, sufficient to charge it with constructive 
notice of the frand? And yet the jury was virtually excluded 
by the charge from their consideration. Their force will be 
readily understood when it is remembered that the appellee 
was mysteriously silent with regard to any actual recollection 
of the check when it was presented for its inspection in the 
morning, and contented itself with pronouncing it good; but 
in the evening, when it had induced the appellant to indorse 
it, Drew, the teller, remarked, “I see that gentleman got his 
money; I suppose it is all right;” thus disclosing an actual 
recollection of the paper itself, and that he had before re- 
fused to pay it. This incident is suggestive when we remem- 
ber the jealousy between rival banks; doing business in the 
same city. 

The principle of the doctrine of constructive notice is, that 
when a person is about to do a thing by which he has reason 
to believe that the rights of a third party may be affected, 
an inquiry into the fact is a moral duty, and diligence an 
act of justice. 

Mr. Kerr, in his work on Frauds, says: “ Wilful ignorance 
is not to be distinguished in its equitable consequences from 
actual knowledge. * * A man who abstains from inquiry 
when inquiry ought to have been made, cannot be heard to 
say so and rely on his ignorance.” (Pp. 237, 238; Oliver v. 
Piatt, 3 How., 333; Jenkins v. Eldredge, 3 Story, 181; Pitney 
v. Leonard, 1 Paige, 461.) 

The National Bank of Commerce v. The National Me- 
chanics’ Banking Association, N. Y., not reported, which ap- 
proves Kelly v. Solari, and Kingston Bank r. Eltinge, 40 N. Y., 
391, is, we respectfully submit, opposed to the weight of au- 
thority in much that it decides, and is, to our minds, in some 
respects repugnant to justice and sound policy. We refer es- 
pecially to its approbation of the doctrine in Kington Bank 
v. Eltinge, 40 N. Y., 391, which holds that care and diligence 
are not controlling elements in the case. Even on this point 
it is confused and contradictory, for, after approving the case 
14 
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just referred to, they say: “ Whether the plaintiil had failed 
to exercise such care and diligence a3 amounted to negligence 
were facts to be determined by the jury.” (Opinion, p. 8.) 

Opposed to its reasoning, we earnestly invite the attention 
of the court to the following authorities, viz: Price v. Neil, 
3 Burr, 1357; Bank of United States v. Bank of Georgia, 10 
Wheat., 343; Gloucester Bank v. Bank of Salem, 17 Mass., 
33; Baas v. Updegrove, 5 Barr, (Penn.) 518; Irving Bank v. 
Wetherald, 36 N. Y., 335; Levy v. Bank of United States, 4 
Dall., 234; Cocks v. Masterman, 9 Barn. & Cress., 902; Jor- 
dan v. Money, 5 H. L. Cases, 212 (per Ld. Ch. Cranworth) ; 
1 Story’s Eq. Ju., sec. 191; Lanier v. Hall, 25 Ala., 545; 
Drake v. Foster, 28 Ala., 650; Plant v. Vaegelin, 30 Ala, 
160; Smith v. Mercer, 6 Taunton, 76.) 

«When a bank seeks to recover from the payee, it is held 
rigorously to make the discovery of the forgery, and to give 
notice of it with great promptitude. It is also at the least a 
very strong point, and probably an absolutely essential one, 
that in the interval between the presentment and payment 
and the notification to the payee, he should have been de- 
prived of no legal rights, and should have lost no practical 
opportunity, or even chance, of saving himself on the paper.” 
(Morse on Banking, 299, edition of 1870; see also Wilkin- 
son v. Johnson, 3 Barn. & Cress., 428; Cocks v. Masterman, 
9 Barn. & Cre:s., 902; Smith v. Chester, 1 Durnf. & E., 655; 
see also dissenting opinion of Ruggles, J., in Goddard v. Mer- 
chants’ Bank, 4 Comst., 147.) 

Again, it has been settled by a large train of authorities 
that a party’s ignorance of the truth of the representation 
made will not remove the estoppel, if his ignorance is the 
result of gross negligence. (Calhoun v. Richardson, 30 Conn., 
210; Preston v. Mann, 25 Conn., 118; Slein v. Croucher, 1 
DeG., F. & L., 518; Smith v. Newton, 38 TL, 230; Hoxey v. 
Honfe Ins. Co., 32 Conn., 21; Beardsley v. Foot, 14 Ohio 
Stat., 414; Odlin v. Grove, 41 N. H., 461.) 
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George Goldthwaite, for appellee, filed an exhaustive and 
able brief, contending for the application of the doctrine that 
money paid under a mistake of facts may be recovered back, 
citing Chit. on Cont., sec. 626; Chit. on Bills, sec. 425; 2 
Smith's Lead. Cases, sec. 237; Mowatt rv. Wright, 1 Wend., 

355; Burr v. Veeder, 3 Wend., 412; Waite v. Legett, 8 
Cowen, 195; Union Bank v. United States Branch Bank, 3 
Mass., 74; Garland v. Salem Bank, 9 Mass., 408; Lazell ». 
Miller, 15 Mass., 207; Kerr on Fraud and Mistake, 415, and 
cases there cited; 2 Pars. on Notes and Bills, 597. 

He relied especialky on the English case of Kelly v. Solari, 
9 Mees. & Well., 54, and contended that appellant ought 
not in conscience to retain the money, because it did not 
belong to the City Bank, and for the further reason that the 
City Bank and Johns & Co. had each, on the same principle, 
their remedy over against the party to whom they respectively 
paid the money, back to the original wrongdoer. 

Much reliance was also placed on the case of Canal Bank 
v. The Bank of Albany, 1 Hill, 287, 292, 293, in support of 
which he cited 2 Pars. on Bills and Notes, pp. 80, 482, 549, 
590, 599,601; Morse on Banks and Banking, 295, 300; also 
Bigelow on Estoppel, 435, correcting a criticism on this case 
in Redfield & Bigelow’s Leading Cases, pp. 62, 662; 1 Pars. 
on Cont., 264; Chit. on Cont., last ed., 928; Story on Bills 
of Exchange, 4th ed., sec. 264. 

He also relied much on the cases of Espy, Heidelbach & 
Co. v. Bank of Cincinnati, 18 Wall., 604, and Marine Bank 
v. National City Bank, 59 N. Y., 67, and 55 Barb., 87. 


Goutp, Associate Justice.—This suit was brought by the 
First National Bank of Houston, to recover of the City Bank 
of Houston the sum of $1,980, alleged to have been paid by 
mistake. A brief history of the transaction will be necessary. 

On February 19, 1872, the Texas Banking and Insur- 
ance Company of Galveston issued to a stranger, claiming 
the name of D. J. Wallace, the following check: 
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«$20. Tue Texas BAanKine AND INSURANCE CoMPANY, 
GaLveston, Feb. 19, 1872. 
Pay to the order of D. J. Wallace, in current funds, twenty 
dollars. ALPHONSE LavvE, Cashier. 
No. 364. 
To First National Bank, Houston.” 
After its issuance this check was fraudulently altered, so as 
to read as follows: 


«$2000. Tur Texas BAnkine AnD INsuRANCE CoMPANY, 
GaLveEstTon, Feb. 17, 1872. 
Pay to the order of D J. Wallace, in current funds, two 
thousand dollars. ALPHONSE Latve, Cashier. 
No. 364. 
To First National Bank, Houston.” 


In this altered condition the check was, on February 25 or 
26, presented to plaintiff; but the party presenting failed to 
identify himself satisfactorily as the payee Wallace, and pay- 
ment was refused. At the time, Wallace was accompanied 
by Mr. Gray, assistant teller of the City Bank, who said: 
“This is Mr. Wallace, or a man of that name, who keeps an 
account with us; that is, under that name.” This was deemed 
insufficient; and Gray, refusing to indorse for him, payment 
was refused. 

On or about March 4 the altered check was purchased by 
C. R. Johns & Co., a banking firm at Austin, Texas, of a 
party who was introduced to them by a person known to 
them as D. J. Wallace, and who in that name indorsed to 
them the check. They indorsed it to their correspondents 
and agents, the City Bank of Houston for the purpose of 
collection. 

On the morning of March 6 the check thus indorsed was 
presented by the City Bank to the National Bank, and was 
by the latter pronounced good; and on the evening of that 
day, in accordance with the custom of these banks, the City 
Bank indorsed the check and received credit for the amount 
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as so much cash. When the check was pronounced good, 
the City Bank gave Johns & Co. credit for the amount, and 
notified them of the fact. 

It was the custom of the Texas Banking and Insurance 
Company and the First National Bank of Houston to trans- 
mit to each other, between the Ist and 3d of each month, an 
account current, showing the transactions between them for 
the preceding month. This account for February had been 
transmitted and received by the First National Bank, and 
entered up by its book-keeper before the presentation of the 
check on March 6, and showed check No. 364 to be for $20 
and of date February 19, and of course did not show any 
check corresponding to the one paid. 

The check was examined at this time by the officials of 
both banks, who detected no evidences of its having been 
altered. 

On the 3d day of April, on the interchange of accounts for 
the month of March, the alteration of the check was dis- 
covered, or at least was suspected ; and, after inquiry of and 
hearing from the drawer, was made known at once to the 
defendant. The facts seem only to have been fully ascer- 
tained sone days afterwards, after a trip by the president of 
the National Bank to Galveston, made for the purpose, and 
formal demand for the return of the money was not made 
until April 9. 

The defenses set up were: That the plaintifis had notice 
that no such check had been drawn on them at the time of 
the payment; that the check, prior to any indorsement by 
defendants, had been submitted to the plaintifis and pro- 
nounced by them to be good, thereby virtually accepting the 
same; and that, upon the faith of that acceptance, defend- 


ants indorsed said check and credited their correspondents 
with the amount thereof; that, by the negligence of the plain- 
tiffs in failing to inform defendants that the check was raised, 
all remedy against Wallace had been lost; and that by this 
negligence and by its acceptance plaintifis were estopped. 
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It was also alleged that the drawers of the check had been 
guilty of negligence in failing to use a perforating instrument 
then used by bankers. 

The evidence developed the facts already stated. There 
was no evidence that the interchange of monthly accounts 
was adopted for the purpose of detecting forgeries or alter- 
ations, or that there was any custom of bankers to refer to 
such accounts before paying the checks of their correspond- 
ents, though one witness says, as a matter of prudence, he 
could do so. On the other hand, there was evidence that 
sueh a use of these accounts by the paying teller would be 
unusual, and that they were used for the purpose of correct- 
ing errors, striking balances, and seeing that books agree. 
The book-keeper examined them, compared them with the 
books, and reported to the cashier. The same book-keeper 
entered up each night the checks paid that day. The book- 
keeper who entered up the payment of $2,000 on check No. 
364, on the night of March 6, had already examined the ac- 
count current, which showed that cheek to be for $20, but 
testifies that he did not detect the discrepancy until the next 
monthly account was received. 

The evidence showed that it was customary to collect checks 
between the banks by presenting them in the morning for 
recognition; and if they were pronounced good or all right, 
they were considered as paid. The transaction was consum- 
mated on the afternoon of the same day, when the checks 
were indorsed and treated as so much cash. 

Everitt, a member of the firm of C. R. Johns & Co., testified 
that they were first advised of the check being raised, by 
letter from the cashier of the City Bank, on April 11th; that 
he at once commenced search for Wallace, but did not find 
him. Had he been promptly advised of the forgery, thinks 
he could have overtaken or found Wallace. If he had been 
telegraphed ahead twenty-four hours, don’t think Wallace 
could have got out of the State without his catching him. 
Considers his recovery from Wallace entirely lost. There 
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is no other evidence whatever as to damage resulting from 
the delay to discover and give notice of the forgery, unless 
it be the statement of the cashier of Johns & Co. that he paid 
Wallace ten thousand dollars for the check; that Wallace 
was introduced by a person whom he believed responsible. 
‘Thought they would have recourse on him, but did not know 
that the money could be made out of him. 

It does not appear to be seriously contended that the Texas 
Banking and Insurance Company was guilty of any negligence 
in the manner of drawing the genuine check No. 364, 
though there is some evidence in regard to the utility of a 
perforating instrument in preventing the successful alteration 
of checks. 

So much of the charge of the court as is material is as 
follows: 

«2. If you believe from the evidence that the check in 
evidence was, without negligence in the manner of its drawing, 
drawn by the Texas Banking and Insurance Company of 
Galveston, in favor of D. J. Wallace, for twenty dollars, ($20 ;) 
was, after it came to the possession of Wallace, raised by him 
so 23 to make it a check for two thousand dollars, ($2,000 ;) 
and after such material alteration, sold and indorsed it to 
C. R. Johns & Co., for value, and without notice to Johns & Co. 
of such alteration; and if Johns & Co. sent it through their 
correspondents, the City Bank of Houston, who, in due and 
usual course of dealings, collected same trom the First Na- 
tional Bank of Houston, and passed the same up to the credit 
of Johns & Co. on the books of the City Bank; if you further 
believe from the evidence that within a reasonable time after 
discovery of the alteration the First National Bank notified 
the City Bank of such alteration,—find for the plaintiff $1,980 
and eight per cent. per annum interest thereon from date of 
notice to the City Bank against City Bank, and find over in 
favor of City Bank against Johns & Co. 

“3. If satisfied from the evidence that when plaintiff paid 
the check it knew that the same had been altered and raised, 
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then it cannot recover—you to ascertain from all the evidence 
whether in fact plaintiff, when it paid to the City Bank the 
$2,000, knew of the forgery. 

“4. If from the evidence you are not satisfied that there 
was any alteration in the check after its delivery to the 
drawer, find for defendant. 

“5. If the indorser took the check from the payee after its 
alteration, in a material respect from a stranger, without in- 
quiry, although in good faith, for value, and gave it currency 
and credit by indorsing it before receiving payment of it, the 
drawee may recover back the money paid.” 

The defendant, amongst other instructions, asked the 
following, which were refused : 

“3. When one of two innocent parties must suffer, he must 
sustain the loss who has been most negligent; and if in this 
ease you find that either one of the parties to the suit has 
contributed more than the others, by negligence or failing to 
use the information in his possesion, to delay the exposure 
of the forgery, you will find a verdict against that party. 

“7. If the plaintiff had notice at the time of paying the 
check that its correspondent’s check for that number was for 
but twenty dollars, it is no excuse for the plaintiff that its 
officers had forgotten or failed to look at the information at 
the time of paying the check. Notice to the bank is binding 
upon the bank, no matter how the duties of its subordinate 
agents may be arranged. 

“8. If the First National Bank of Houston was advised on 
the day (or before) of the payment of the check that their 
correspondent’s check for that number was a twenty-dollar, 
and not a two-thousand-dollar check, and neither the de- 
fendant nor intervenors had such notice, then the plaintiff 
cannot excuse itself in delaying for more than a month to, 
advise the holder of the forgery; and such delay is negligence 
which entitles the defendant to recover. 

«9. If you believe from the evidence that the defendant, 
before indorsing the check, had the same presented to the 
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plaintiff for recognition and credit, and was induced by the 
declarations of plaintiff that the check was good to credit C. 
R. Johns & Co. with the face of the check, and to indorse 
the name of the defendant on the check before payment to 
defendant, then the plaintiff is estopped from now recovering 
the amount from defendant, and you will find for defendant. 

“10. That if you believe that the plaintiff, at the time of 
paying said check, had information from the drawer of the 
same that the check having the number of the one described 
in the petition was but for twenty dollars originally, and de- 
fendants obtained the check in good faith and had no such 
information, then plaintiff cannot recover, and you will find 
tor the defendant.” 

It shouid be remarked that Johns & Co. intervened in the 
case and assisted in the defense. There was a verdict and 
judgment for the plaintiff, from which the defendant appeals, 
the errors assigned and urged being in the charge of the court 
as given, and the refusal of the charges asked. 

Under the evidence, we think that the plaintiff was entitled 
to recover, and that there is no error in the instructions given 
or refused requiring a reversal of the cause. 

The indorsement of the check by Johns & Co. and by 
defendant amounted to a representation and warranty that 
it was genuine. (2 Pars. on Notes and Bills, 589, and ref.) 

The plaintiff might well rely on this responsibility of de- 
fendant, and make payment when demanded, secure in being 
reimbursed if the check should prove to have been raised. 
(Morse on Banks, 310; Ellis & Martin v. Ohio Life and Trust 
Company, 4 Ohio, 628.) 

The payment being made under a mistake, and to a party 
who substantially contracted that there was no such mistake, 
the bank, being under no such obligation and not being other- 
wise estopped, is entitled to recover the money. 

The general rule is that money, paid.under a mistake of 
fact, may be recovered back, and that, too, although the 
party may have had the means of knowledge. (1 Story on 
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Cont., secs. 410, 422, and ref.; Kelly v. Solari, 9 Mees. & 
Well., 54; Waite v. Leggett, 8 Conn., 195; Bell v. Gardiner, 
4 Mann. & Grang., 11; see also Kerr on Fraud and Mis., 
415, and ref.) 

In the recent case of National Bank of Commerce v. Na- 
tional Mechanic? Banking Association, (— New York Court 
of Appeals, 1874,) the court say: “On general principles, 
mere negligence in making the mistake is not sufficient to 
preclude the party making it from demanding its correction. 
Such negligence does not give to the party receiving the 
payment the right to retain what was not his due, unless he 
has been misled or prejudiced by the mistake. If the loss 
had been incurred and become complete before the payment, 
he should not, in justice, be permitted to avail himself of the 
mistake of the other party to shift the loss upon the latter.” 

In this case it is evident that the loss had been incurred 
by Johns & Co. when they purchased the raised check from 
an irresponsible party. The subsequent mistake of the plain- 
tiff, in paying this altered check to the defendant, the agent 
of Johns & Co., should not serve to shift the loss, unless de- 
fendant or Johns & Co. have been damaged in some way by 
the laches of plaintiff, or unless there is some rule of law 
prohibiting the latter from setting up the mistake. 

If the forgery had been in the signature of its corre- 
spondent, it is well settled that there is a rule of law forbid- 
ding the bank from setting up such a mistake. (Morse on 
Banks, 295, and ref.; Price v. Neil, 3 Burr, 1355; Bank of 
United States v. Bank of Georgia, 10 Wheat., 333.) 

In such a case the mistake is covered by a failure on the 
part of the bank to fulfill its acknowledged duty; that is, to 
know the signature of its correspondent or customer. (Id.) 

But it is now also settled that this rule does not apply to 
altered or raised checks, as to which the acceptor or drawer 
is not presumed to be better able than the indorser to detect 
the alteration. (Bank of Commerce v. Union Bank of New 
York, 3 Comst., 280; Espy, Heidelbach & Co. v. First Na- 
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tional Bank of Cincinnati, 18 Wall., 604; National Park 
Bank v. Ninth National Bank, 55 Barb., 87.) 

If, then, the plaintiff is estopped in this case, it is not because 
of any rule peculiar to the mercantile law, but because the 
facts bring the case within the general principles of estoppel. 
It is true that there are early authorities which hold a party 
paying a forged draft to great diligence in giving notice. 
The modern doctrine is believed to be that, as against one 
who passes a raised bill or check, and especially in favor of a 
drawee who pays to such a party on the faith of his indorse- 
ment, and in so doing, violated no obligation or duty, reason- 
able diligence is all that can be required; and where that is 
exercised, and no damage has resulted from the delay, the 
right to recover is not lost. (2 Pars. on Notes and Bills, 
598, and ref.; National Bank of Commerce v. Mechanics’ 
Bank N. Y., 18 Wall. supra; 3 Comst., supra.) 

In this case there is no evidence which would support a 
verdict to the effect that the delay in detecting and giving 
notice of the forgery after March 6th has deprived defend- 
ant, or Johns & Co., of any remedy, or has in anywise 
injured either of them. It is not shown that Wallace re- 
mained in Austin, or in reach of Johns & Co., for a single 
day after the sale on the fourth. The opinion of Everitt that 
he could have overtaken him, if he had received notice, in 
twenty-four hours, is not evidence which would support a 
verdict of damage. 

Because, then, there was no evidence of damage to defend- 
ant or Johns & Co. from the alleged negligence and delay 
of plaintiff, the refusal of the court to give the instructions 
asked becomes immaterial. 

Under the evidence it satisfactorily appears that the pre- 
sentation of the check for recognition as good was not for 
acceptance, but was really a mode of payment, adopted for 
the convenience of the banks. The payment was consum- 
mated on the settlement of the day’s transactions. Certainly 
there was no evidence to justify the charge asked on that sub- 
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ject, because there is nothing to indicate that the presentation, 
if not for payment, was intended or understood to be for any 
other purpose than to be informed as to the signature of the 
drawer and the state of his account. (18 Wallace, supra.) 
Because we find no error, the judgment is affirmed. 


AFFIRMED, 


Ratpeu Levy & Co. v. McDowetti & FIELD. 


1. PRACTICE—VERBAL CHARGE.—After the evidence was closed, and 
before the case was submitted to the jury, the judge gave his opin- 
ion upon a part of the testimony, to the effect that it was conclu- 
sive in favor of one party to the suit: Held, Error, (1) because what 
was proved was a matter for the jury, and (2) the statute forbids a 
verbal charge. 

SHERIFF’S DUTY ON RELEASE OF LEVY OF ATTACHMENT.—Where 
the plaintiff in attachment directs the release of property held by a 
sheriff under the attachment, it is the duty of the sheriff to restore 
the property to the defendant in attachment, or to his agent, aud 
on failure to do so, the sheriff and his sureties would be responsible. 

VERDICT.—A verdict not disposing of the ease as to part of the de- 
fendants, and the judgment not disposing of the case as to such 
defendants, is cause for reversal. 

SECRET PARTNEK.—The testimony of a party that he was ‘‘iuter- 
ested’ in business with another, not showing the extent or mauner 
of such interest, is insufficient evidence of partnership. 

See testimony held insufficient to sustain a verdict for the amount 
found. p 


AppeaL from Colorado. ‘Tried below before the Hon. 
Livingston Lindsay. 

March 16, 1872, Ralph Levy & Co. brought suit in the 
District Court of Colorado county against James McDowell, 
on an account for $182.75, and sued out an attachment. On 
the attachment bond P. Thompson and Shad Cayce were 
sureties. 


J. B. Good, sheriff of Colorado county, under the writ of 
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attachment seized certain goods as the property of James 
McDowell, defendant in attachment, of the estimated value 
of $254.62, a sufficient amount in the opinion of the sheriff to 
make the amount sued for and costs of suit. 

McDowell left the county, and one Crebbs proposed to 
Ralph Levy & Co. to buy the goods levied on. They referred 
him to their attorney, who, upon Crebbs paying him $182.75, 
the amount sued for, released the levy and dismisied the 
suit. 

In the negotiations the impression im some way was made 
upon the attorney of .Ralph Levy & Co., by Crebbs, that he 
was the secret agent of McDowell, yet he did not so state; 
and he (Crebbs) seemed to think that he had purchased the 
goods released, as he obtained them from Good, the sheriff, 
when they had been released from the levy. 

April 26, 1872, suits were instituted in the name of James 
McDowell and James W. Fields, “doing business under the 
firm name of James McDowell,” against the sheriff Good 
and his sureties, and against Ralph Levy & Co. and their 
sureties on the attachment bond, for damages for the wrong- 
fnl seizure and disposition of the goods levied on. The two 
suits were consolidated. 

On the trial Fields, for plaintifis, testified “that he was 
a partner in the grocery house of James McDowell, but had 
never been known as such, being only a dormant partner; 
that when the writ of attachment was levied he was absent; 
* * that he was part owner of the groceries and liquors 
levied upon; that he considered the value of the same as 
much larger than the estimate made by the sheriff. * * 
Having examined the bill of items set out in the petition, he 
said they were worth the amounts, as alleged, and some of 
them more—in the aggregate $417—and that the levy of the 
attachment had broken up the business. When the levy was 
made, witness was absent.” 

On cross-examination, Fields stated that he knew of the 
Ralph Levy & Co. debt; that it was just, and unpaid; that he 
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was not partner of McDowell when the debt was incurred, 
20th January, 1872, and that part of the goods seized by the 
sheriff were of those sold by Ralph Levy & Co. to McDowell. 

J. B. Good, the sheriff, testified that he made the levy of 
the attachment in the case of Ralph Levy & Co. v. McDowell, 
upon goods pointed out to him by the attorney of the plain- 
tiffs in attachment. The levy was made in the presence of 
McDowell, and no more goods were seized than necessary to 
make the debt and costs; that he made a fair estimate of the 
value of the goods, and that they would not at public sale 
have brought more than his estimate, as returned on the 
attachment—in the aggregate to $256.45. 

The levy was made at the instance of the attorney of Ralph 
Levy & Co., who, after the levy, furnished an indemnity bond. 
The goods were in good condition, and had sustained no in- 
jury when delivered to Crebs. They were delivered to him 
on his producing the following receipt: 

“Received of O. H. Crebs the sum of one hundred and 
eighty-two dollars, in full satisfaction of the claim of Ralph 
Levy & Co. against James McDowell; and J. B. Good, the 
sheriff of Colorado county, will release the goods attached in 
the suit. R. V. Cooker, 

Atty for Ralph Levy & Co.” 

Crebs had spoken to witness about wanting to buy the 
stock of groceries, and from the conversations had with wit- 
ness by Crebs, witness’s impression was that Crebs was acting 
as the secret agent of McDowell, who had absconded and 
never returned. Witness knew nothing of Fields as being 
connected as a partner with McDowell. Witness turned over 
the groceries to Crebs upon his showing Cooke’s receipt for 
the debt. 

Crebs testified that he purchased the goods from R. V. 
Cooke, esq., the attorney of Ralph Levy & Co.; that he tele- 
graphed to them, offering $150, and they referred him to 
their attorney, R. V. Cooke. Witness then made the same 
offer to Cooke, who refused to take the sum, and said he 
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would not release the levy unle:s the whole debt was paid— 
$182.75. Witness finally agreed to pay that amount if the 
attachment would be lifted off the goods, and paid the money 
to Cooke, taking his receipt—the same exhibited by witness 
Good. 

Cross-examined, Crebs said he did not buy the goods as 
the secret agent of McDowell; that he thought by paying the 
amount of the debt due Ralph Levy & Co., he would get the 
goods, and have a clear title to them; that he acted for him- 
self in the matter. Cooke did not tell witness that the goods 
were in legal custody and could not be sold at private sale; 
that he never received any other writing from Ralph Levy 
& Co. or their attorney than the receipt above; that he did 
not take the goods nor pay for them on Cooke’s advice, Wit- 
ness thought he paid all the goods were worth, and thought 
he was getting a good title to them. 

The attachment proceedings in the suit of Levy & Co. v. 
McDowell were read in evidence, showing the seizure of the 
goods as alleged. 

R. V. Cooke, for defendant, testified that he acted as attor- 
ney for plaintifis in the above-named suit, and procured the 
attachment and caused it to be levied, as already described 
by witness Good; that he expected the suit to proceed to 
judgment in the usual way, until he heard by letter from his 
clients that Crebs had made them a proposition to buy the 
goods for $150. Crebs made, after some delay, the same 
offer to witness. Witness told Crebs then and there that the 
goods were in legal custody, and could not be sold at private 
sale; that all he could do would be to release the levy upon 
the goods, and that he would only do this in the event the 
debt was paid. * * Soon afterwards Crebs agreed to and did 
pay witness the amount of the debt, when witness gave him 
the receipt. 

The impression made by Crebs on witness, both by his 
manner and conversation, was that he (Crebs) was acting in 
the payment of the debt as the secret agent of McDowell, the 
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defendant in attachment; that he seemed to be satisfied en- 
tirely if the attachment was lifted from the property. Wit- 
ness recollected distinctly telling Crebs that the groceries 
‘could not be sold at private sale, as they were in legal cus- 
tody, and that all that witness could do as attorney of Ralph 
Levy & Co., was to dismiss the suit and release the levy of at- 
tachment. The day after the transaction, Crebs came to wit- 
ness and wanted to get back the money paid for the groce- 
ries, and offered to give them back and put things as they 
were before the delivery to him by the sheriff. Witness de- 
clined, having forwarded a check for the money to his clients, 
and had dismissed the suit. Witness knew the sheriff, (Good,) 
who was a reliable officer, diligent in the discharge of his 
duties. Witness thought Good fell naturally into the error 
that the receipt shown him by Crebs entitled him (Crebs) to 
the possession of the groceries, though witness did not intend 
that the receipt should bear such interpretation, and that he 
certainly, if asked, would have advised the sheriff only to re- 
lease the levy, and replace the goods where they were before 
‘the levy; that Crebs did not in words say that he was acting 
as McDowell’s agent. 

The court charged the jury as follows: “As a legal ques- 
tion, the goods were not wrongfully attached; and if the plain- 
tiffs in the attachment suit ordered the sheriff to release the 
levy, and he, acting under such order, did release the levy, 
having first taken an indemnifying bond, as the law requires, 
the sheriff and his sureties are not liable for the subsequent 
loss or destruction of the property so released from the levy. 
But if the jury believe from the evidence that the debt on 
which the attachment was issued was paid, and the plaintiffs 
directed the release of the levy, and by the action of Ralph 
Levy & Co. the property was disposed of by them or by their 
agent, so that they were lost to the owners, the owners of the 
property have a right to recover of Ralph Levy & Co. what- 
ever the evidence may show was the real value of the prop- 
erty so released by their order.” 
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The defendants asked the following instructions, which 
were refused: 

“Ralph Levy & Co. could claim no other right or interest 
in the goods excepting what was acquired by the lien of the 
attachment; and after the payment and satisfaction of the 
debt, they had the right to dismiss their suit and order the 
release of the goods. And if the goods were not wasted or 
squandered while they were in custody, then and in that event 
Ralph Levy & Co. were not responsible; and «they are not 
responsible for the goods being turned over to another 
party being a stranger to the suit, unless it is in evidence that 
the sheriff acted thus upon their order or upon the order of 
their agent or attorney.” 

By bill of exceptions, it appears that after the evidence was 
concluded, and before the case was submitted to the jury, the 
presiding judge announced his opinion that as it appeared 
conclusively in the testimony that defendants, Ralph Levy & 
Co., by their attorney, had ordered J. B. Good, the sheriff of 
Colorado county, to release the property attached in the suit 
of Ralph Levy & Co. v. James McDowell; that the sheriff 
and his sureties were not responsible in this suit for the goods 
subsequent to the receipt by him of said order.” 

The jury found a verdict as follows: “We, the jury, find 
for the plaintiffs in the sum of four hundred and seventeen 
dollars, against Ralph Levy & Co.” 

Upon this verdict judgment was rendered for plaintiffs, and 
against Ralph Levy & Co., for the sum found by the verdict, 
and all costs of suit. 

A motion for new trial was overruled, and Ralph Levy & 
Co. appealed. 


Sheeks § Snead, for appellants. 
McDowell ¢ Fields, for themselves, cited 1 Chit. on PL., 92, 


and authorities there cited; Sayles’s Prac., sec. 155. 
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Tretanp, Assoctate Justice.—The bill of exceptions saved 
by appellants during the progress of the trial, recites— 

“After the evidence was concluded and before the case 
was submitted to the jury, the presiding judge announced 
his opinion that, as it appeared conclusively in the testimony 
that defendants, Ralph Levy & Co., by their attorney, had 
ordered J. B. Good, the sheriff of Colorado county, to release 
the property attached in the suit, No. 2806, styled Ralph 
Levy & Co. v: James McDowell, the sheriff and his sureties 
were not responsible in this suit for the goods subsequent to 
the receipt by him of said order;” to which the appellants 
excepted. 

This was error, for three reasons: It was a charge upon 
the evidence, it was verbal, and, thirdly, it was not correct in 
point of law. 

What had been proven was a question for the jury to find. 

The statute prohibits a verbal charge. (Paschal’s Dig., art, 
1464.) 
, It was the duty of the sheriff, when he received instructions 
to release the levy, to return the goods to the defendant 
McDowell, or to his agent, and he and his sureties were re- 
sponsible to the owner of the goods for their value in case he 
failed to do so; and the instruction or declaration in presence 
of the jury was therefore erroneous as a proposition of law. 

There is no finding of the jury and no disposition of the 
cause as between the plaintiffs and Good and his sureties, in 
any way, and the cause must be reversed on that point. 

But the plaintiff Field (and he is the real and only plain- 
tiff that makes an appearance in the cause) fails wholly to 
show himself entitled to a judgment. [is own testimony is all 
the evidence he adduced either as to his interest in the pro- 
perty levied on or as to its value. He says he was a secret 
partner of McDowell, and that he was “interested” in the 
goods levied on. But he does not state in what way or to 
what extent he was a partner; or to what extent, whether an 
equal one-half owner; or “interested” to the extent of one 
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fourth, one third, a half, or to what extent. He says he was 
at Brownsville when the goods were levied on, and only 
judges of their value by an inspection of the invoice. This 
evidence as to the value of the goods could scarcely be al- 
lowed to outweigh the evidence of Good and others, who 
handled the goods,.and who must have had a much better 
opportunity of judging of their value. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 





Rosert LockHart v. Ward, Dewey & Co. 


. PARTIES—FORECLOSURE.—AIl persons who may redeem are proper 
parties to a suit to foreclose. 

. SAME—TENANT FOR YEARS.—A tenant for a term of years has a 
right to redeem, and is a necessary party to a suit to foreclose a_' 
mortgage upon the land executed by his landlord. 

. SAME.—A judgment of foreclosure, in which the tenant for years is 
not made a party, is not conclusive against such tenant, and he ean 
assert his rights in defense in an action of trespass to try title 
brought against him by a purchaser under the foreclosure. 


AppEAL from Harris. Tried below before the Hon. James 
Masterson. 

Lockhart sued Ward, Dewey & Co. in trespass to try title. 
Kleiber, the landlord of Ward, Dewey & Co., made himself 
party defendant. The facts are sufficiently stated in the 
opinion. 


Crosby § Hill, for appellant, cited 4 Kent, 176; Taylor's 
Landlord and Tenant, sec. 538; Keech v. Hall, 1 Doug., 
21; 1 Hill. on Mort., 168; Crews v. Pendleton, i Leigh, 297; 
Lane v. King, 8 Wend., 584; Freeman on Judg., 669; Lynch 
vr. Baxter, 4 Tex., 431; Florentine v. Barton, 2 Wall., 216; 
Rorer on Jud. Sales, 256. 








Locxnart v. Warp. [Galveston Term, 








Opinion of the court. 








W. P. and E. P. Hamblin, for appellees, cited Hall v. Hall, 
11 Tex., 547; Mills v. Traylor, 30 Tex., 7; Buchanan v. Mon- 
roe, 22 Tex., 541; 2 Wash. on Real Prop., 163, and cases 
cited, 228 and note; Bacon v. Bowdoin, 22 Pick., 401; Mar- 
tin v. Harrison, 2 Tex., 456; Bennett v. Spillars, 9 Tex., 519; 
Wiley v. Pinson, 23 Tex., 486; Briscoe v. Bronaugh, 1 Tex., 
326; Fisk v. Wilson, 15 Tex., 433. 


IRELAND, AssocraTe Justice.—In 1858 Gray, Ennis, and 
McCraven, as executors of the last will of J. H. Stevens, sold 
the property in controversy to J. H. Sellers. They made 
Sellers a deed and took a mortgage on the property from 
Sellers to secure $5,000 of the purchase-money. On the Ist 
day of February, 1859, Sellers sold the property to James Hil- 
liard, and as part of the consideration Hilliard assumed the 
payment of the $5,000 to Gray, Ennis, and McCraven, and 
gave a mortgage in lieu of the one made by Sellers. Hilliard 
died leaving the debt unpaid. THis estate was administered 
in Fort Bend county. 

In 1868 Betty Harper, as administratrix, was authorized 
by the county court to lease the property, and to have per- 
manent improvements erected thereon; and on the 14th 
day of March, 1868, she entered into a contract with A. M. 
Kleiber, by which Kleiber was to take possession of the prop- 
erty and keep it for five years, pay an annual rental to Hil- 
liard’s estate, and at the expiration of the lease Hilliard’s 
estate was to pay Kleiber the value of the improvements he 
should place on the property. 

Before the expiration of Kleiber’s lease, suit was brought 
and judgment obtained ordering a sale of the property to pay 
the debt due to Stevens’s estate. 

Kleiber was not made a party to the proceedings foreclos- 
ing the mortgage for the purchase-money. The property 
was sold and Lockhart purchased it and then brought suit to 
evict Kleiber. 

Kleiber plead the lease, his improvements, and offered to 
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redeem. A jury was waived and the matters in issue were 
submitted to the court, and a decree was entered— 

1. Giving Lockhart the property. 

2. Giving Kleiber judgment for the value of a brick build- 
ing erected by him, valued at $4,500. 

3. The court found the property described in the lease 
worth $9,000. 

4. That if Lockhart should within thirty days pay to 
Kleiber, or to the clerk of the court for him, the sum of 
$4,500, then the title to the property to vest in Lockhart. 

5. Should Lockhart fail to pay said $4,500, then if Klei- 
ber should within thirty days pay to Lockhart, or to the clerk 
for him, the sum of $9,000, then the right and title of the 
property to vest in Kleiber. 

6. Should both plaintiff and defendant fail in said payments, 
then an order of sale to issue, and the property to be sold, 
the proceeds to go to the parties “in the proportion that their 
respective interests, as hereinbefore valued and assessed, bear 
to each other.” 

7. That the rights of the intervenor, Mrs. Cunningham, 
who was entitled to a mortgage debt against Kleiber, be pro- 
tected, and that any money paid to or for the benefit of Kleiber 
should be paid over to Mrs. Cunningham, whose debt then 
amounted to $1,462.50 gold; the balance of the money (it 
is difficult to see where the balance would come from) to be 
paid to Kleiber. 

From this decree Lockhart appealed. 

What rights did Kleiber acquire by reason of his lease as 
against the trustees of Stevens’s estate, and as against Lock- 
hart, who bought at the foreclosure sale? If Kleiber had the 
right to redeem, he was a necessary party to the - proceedings 
to foreclose; and if a necessary party, his rights were not 
concluded by those proceedings, because not a party. If he 
had rights that the mortgagees were bound to respect, then he 
may assert them in this suit. 

If Kleiber was a necessary party to the foreclosure suit, it 
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may be doubted whether the mortgagees could have properly 
proceeded in the Probate Court, as in this case, because there 

is no mode for bringing any one before that court except the 
parties to the mortgage. The proceedings and sale, however, 
cannot be held void on that account. 

As he was not made a party to the foreclosure proceed- 
ings, we must determine what his rights are in this suit. 

In Averill v. Taylor, 4 Selden, 44, this precise question 
underwent a very elaborate review. The main opinion was 
delivered by Morse, J., and in the course of his remarks he 
uses this language, speaking of a lease for years by the mort- 
gagor: “Such estates may be and often are of far greater 
value than a life estate, which is a freehold, yet they are only 
estates for years, and mere chattels. It would be strange at 
this day, and after the great changes which have taken place 
in the law relating to estates for years, if one having an estate 
for a thousand years in land, by lease or grant from the ten- 
ant in fee, could not redeem from a prior mortgage, and save 
his estate; and that upon the ground that at common law he 
had no interest in the land, but only a tenure.” 

Again: “It will not be claimed, I apprehend, that the 
lessee would be bound or affected by any form of foreclosure 
to which he was not a party;” and wherefore make him a 
party to a strict foreclosure, if he could not redeem ? 

This case, decided by the Court of Appeals of New York, 
appears to have been thoroughly considered. The court con- 
sisted of nine judges. Judges Johnson, Jewett, and Mason 
differed on some minor points; but all the judges agreed on 
the point under discussion in this case. 

The Supreme Court of Massachusetts, in Bacon v. Bow- 
doin, 22 Pick., 404, uses this language: “The defendants de- 
mur to the bill, and the first question to be decided is, 
whether a tenant for years has a right to redeem a mortgage 
made by his lessor. And we think it very clear that he has 
such right. It was so laid down by Lord Mansfield in Keech 
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v. Hall, 1 Doug., 21, as an indisputed right; 2 Cruise’s Dig., 
tit. 15, c. 2, sees. 6, 7.” 

If this right existed at a period of time when the mort- 
gagee was regarded as the legal owner of the property, and 
when at any time he could demand and take possession, it 
would seem that the rule could be no less powerful and com- 


mendable at the present time, when the mortgagor is regard- 
ed as the owner of the fee, and the interest of the mortgagor 
but a chattel interest, a mere security for his debt. If, then, 
the lessor, Kleiber, had a right to redeem in order to pro- 


tect his interest, his yights were in no way affected by the fore- 
closure and sale to which he was not a party. 

The rule is believed to be without exception, that no one 
who is not entitled to redeem need be made a party to a fore- 
closure suit; and the converse of this proposition as certainly 
follows, that all persons who may redeem are proper parties 
to a suit to foreclose. 

It may be urged that to make a large number of tenants or 
lessees parties to such suit would be inconvenient and embar- 
rassing to the creditor. The same argument might be used 
with reference to subsequent mortgages. In either case, if 
the mortgagee does not wish to subject himself to this trouble 
and inconvenience, he can easily avoid it by taking possession 
under an agreement that he may do so, The writer is inclined 
to the opinion that creditors ought never to have been incum- 
bered with subsequent liens, and that they should have been 
required to take care of themselves; but we must declare the 
law as we understand it to be settled. 

The views that we have here expressed will require a re- 
versal of the judgment, and it is necessary that we should 
indicate our views of the respective rights of the parties to 
be ascertained on anotber trial. 

1st. Lockhart is entitled to the property, subject to Klei- 
ber’s lien for his improvements erected by him up to the date 
of Lockhart’s purchase, to be valued at the time of the trial. 

2d. From the value of Kleiber’s improvements must be 
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deducted all the rents accrued from the date of appellant’s 
purchase. 

3d. Lockhart will have possession, if he sees proper to pay 
Kleiber balance for improvements, after deducting rents, 
payment to be made in a reasonable time, to be fixed by the 
court; and in the event he declines to pay, an alternate 
decree to be entered, directing a sale of the property for cash, 
and out of the proceeds to pay—lIst. To Lockhart the full 
amount of the debt originally due from Hilliard’s estate to 
Stevens’s estate, to which he will be entitled by reason of his 
purchase; 2d. Pay balance due Kleiber for the improve- 
ments, to be valued at the date of Lockhart’s purchase, de- 
ducting from amount due Kleiber all rents due or accrued 
since Lockhart’s purchase; 3d. The balance arising from 
sale, if any, to be paid to Lockhart; 4th. Hilliard’s estate 
having received the value of Kleiber’s improvements in the 
increased price for which the property sold, by reason of the 


improvements, Lockhart will be entitled by right of substi- 


tution to whatever rights, if any, Kleiber had against Hil- 
liard’s estate on the contract of lease. 

The litigation between Mrs. Cunningham and Kleiber is 
not involved in this appeal. The judgment is reversed and 
the cause remanded. 

REVERSED AND REMANDED. 


Roserts, Cuter Justice, (dissenting.)—Not objecting to the 
reversal of the cause, and concurring therein, I find myself 
not able to agree with the majority of the court in the direc- 
tion given to the case, and the opinion expressed as to the 
rights of the parties in the suit to be hereafter determined. 

In my opinion, the general rule of law is, that the lessee 
has no such right in the land as that he can, like a mort- 
gagee, have it sold for his benefit, or for the protection of his 
interests in the lease. That is the effect of the decision in 
this case. 

The foreclosure of the mortgage in this case conveyed the 
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whole interest in the property to Lockhart, the purchaser, 
and the money he paid represents the value of the improve- 
ments made by the lessee, as well as the value of the rest of 
the property, and the lease is no incumbrance on his title 
thus acquired; if the lessee has equitable rights, it is to a part 
of that money, and he should have asserted his rights by 
intervention, or by some equitable proceeding, in which 
both mortgagor and mortgagee were parties, before the sale 
of the land to a third person (Lockhart) under the mort- 
gage. 

A lessee has no se?zin of the land, his possession being held 
in this State, without any known exception heretofore, to be 
the possession of the lessor, who has the legal or equitable 
title, so as to be the owner of the land; and the mortgagor 
having leased the land after the execution and recording of 
the mortgage, without the consent or encouragement of the 
mortgagee, in respect to the terms of the lease, the mort- 
gagee was not bound to make the lessee a party to the suit 
for foreclosure. 

These general propositions, it is believed, are well sustained 
by both the English and American decisions, and wherever 
a contrary rule has been adopted it has been influenced by 
statutes relating to leases, which give them the legal effect 
of an interest in land, a species of estate in land of a higher 
order than a term, as known at common law and in this 
State. (1 Hilliard on Mortgages, 193, et seq.; McDurmot v. 
Burke et als., 16 Cal., 580; McCall v. Lenox, 9 Serg. & R., 
308; Averill v. Taylor, 8 N. Y., 52; Bacon v. Bowdoin, 22 
Pick., 407.) 

I think, therefore, the remedy of the lessee, Kleiber, is 
upon his indemnity against the mortgagor, and not against 
Lockhart, to have the land resold, under the facts as pre- 
sented in the record. 
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Epwarp T. Austin v. Toe Gutr, Cotorapo, anp Santa FE 
RaROAD ComMPANY. 


1, ASSIGNMENT UF ERRORS.—The general assignment of error that 
**the court erred in giving judgment for the defendants instead of 
for the plaintiff,’ might be sufficient as an assignment if the error 
complained of involved a single question of law or one issue of fact 
to be determined by the weight and preponderance of the evidence 
in favor of one or the other party, or merely the sufficiency of the 
evidence as a whole to support the judgment. 

2. SAME.—The court admonishes parties that the rule requiring assign- 
ments of error to be filed will be enforeed. 

3. CONSTITUTION—AID TO RAILROADS BY COUNTIES.—Section 32 of 
article 12 of the Constitution of 1869—**'The inferior courts of the 
several counties in this State shall have the power, upon a vote of 
two thirds of the qualified voters of the respective counties, to assess 
and provide for the collection of a tax upon the taxable property 
to aid in the construction of internal improvements, provided that 
such tax shall never exceed two per cent. upon the value of such 
property ’’—was not designed to determine the character of such aid 
or the manner in which it should be extended, but the conditions 
and extent of such aid. 

4, CONSTITUTIONAL LAW.—Where there is a grant of power in the 
Constitution toa department of Government, or toa constitutional or 
statutory officer, or tribunal, without defining the manner and form 
on or by which it is to be exercised and carried into effect, the Legis- 
lature may legitimately prescribe reasonable rules by which this may 
be done; and when such rules have been enacted for the proper 
exercise of such power, it should be exercised in conformity with 
such provisions. 

SAME.—The act of April 12, 1871, entitled ** An act to authorize 
counties, cities, and towns to aid in the construction of railroads 
and other works of internal improvement,’’ prescribed the condi- 
tions and manner of extending such aid, and was constitutional. 

SAME.—A county under such law could aid in the construction of a 
railroad by taking stock in the company engaged in its construction. 

REPEAL—WHEN IT TAKES EFFECT.—An act repealing another, and 
not providing when it shall take effect, does not effect a repeal until 
sixty days from the adjournment of the Legislature. 

CONSTRUCTION OF STATUTES.—Laws relating to the same subject, 
enacted during the same session of the Legislature, are to be con- 
strued together, and are ordinarily to be taken as parts of the same 
act. 
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9. SAME.—T wo acts passed on the same day, identical in their enacting 
clauses, in one of which the excepting clause is broader than the 
other, must be taken as one act; and the difference in the exceptions 
does not produce a conflict between the acts. 

- SAME.—The exception in one of the acts of May 2, 1874, enacting 
that the previous act of April 22, 1874, repealing the act of April 12, 
1871, should take effect from its passage, but excepting from its pro- 
visions the county of Galveston, was valid. 

. CONSTITUTIONAL LAW.—Section 17 of article 12 of the Constitution 
of 1869, which provides, ‘** Every law enacted by the Legislature 
shall embrace but one object, and shall be expressed in its caption,”’ 
discussed, 

. SAME.—A proviso excepting a county from the operation of an act 
altering the date at Which an act, passed by the same Legislature, 
shall take effect, is not foreign to the purpose expressed in the cap- 
tion, ** An act to amend”? the former act. 

. SAME.—Nor was the proviso to one of the acts of May 2, 1874, ob- 
noxious to the objection that it revived a repealed law; the repeal 
did not take effect until the amendment providing that it take 
effect upon its passage was enacted. 

. COUNTY AID TO RAILROADS—ELECTION—POWER OF COUNTY 
COURT.—By section 5 of the act of 12th April, 1871, a special meeting 
of the County Court shall be held on the first Monday after the re- 
turn day of such election, when the court shall ascertain and record 
the result of the election; and if two thirds of the qualified voters of 
the county shall have voted in favor of the proposition at such elee- 
tion, then itsshall be the duty of the court to make such orders and 
adopt such regulations as will give practical effect to the proposition 
so voted for. Under this authority the County Court had authority, 
and it was the duty of the court, to ascertain whether or not two 
thirds of the qualified voters had voted for the proposition; to do 
this it had authority to use the appropriate means of informing itself, 
so that a correct conclusion could be reached; and it had the right 
to revise the list of registered voters of the county, and drop from 
the count names it had ascertained should be dropped from the list. 

. SAME.—Such County Court, having convened at the proper time, 
could adjourn from time to time, as might be necessary to perform 
its duty. 

}. COUNTY BONDS.—County bonds may be made payable ‘tin New 
York,’’ such being within the discretion of the County Court in giv- 
ing practical effect to the proposition voted for, of extending aid by 
county bonds to a railroad. 

. SPECIAL TAXES.—The laws levying taxes for general purposes have 
no reference to taxes assessed under special authority. 

. CHARTER PROVISIONS—COUNTY BONDS IN AID OF RAILROADS.— 
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A provision in the charter of a railroad company requiring five per 
cent. of its stock to be paid in, would not apply to the aid extended 
by counties in the construction of the road, by an exchange of 
county bonds for stock in the railroad company. 

19. VOTE ON SUBSIDY—HOw SUBMITTED.—It was not necessary that 
all the details of the manuer and conditions of extending aid should 
have been specifically submitted to a vote and have been voted upon; 
the substantial question to be voted upon was, ‘* Shall the county aid 
in the construction of the road in the manner and to the extent pro- 
vided?” 

20. POWER OF CouNTY CouRT.—The County Court did not exceed its 
authority in delivering bonds for the first five miles upon the com- 
pletion of that part of the road, because it had not been * equipped 
and operated by steam for travel,’ &c. This has reference to the 
character of the construction of the road, and its operation was not 
a prerequisite to the power of the County Court in delivering the 
authorized bonds, on the completion of the first section of the road, 
as required by its charter. 


AppeAt from Brazoria. Tried below before the Hon. A. P. 
McCormick. 

EK. T. Austin brought this suit in the District Court of 
Galveston county, on the 19th January, 1876, by petition 
addressed to A. P. McCormick, judge of the eighteenth ju- 
dicial district, sworn to, praying an injunction to restrain the 
sheriff from proceeding to enforce the collection of a tax 
alleged to be illegally imposed on his property in Galveston 
county for the year 1875, amounting to $191.23, and to one 
third of one per cent. of the taxable property in Galveston 
county, and to enjoin the County Court from further assessing 
said tax, and from the further issue of bonds of Galveston 
county, claimed to have been issued in payment of a sub- 
scription of stock alleged to have been made by the County 
Court of Galveston county, of the Gulf, Colorado, and Santa 
Fe Railroad, to the amount of five hundred thousand dollars. 
The subscription was claimed to have been authorized by 
an election held on the 20th of May, 1874, in Galveston 
county, on a proposition from said railroad company to take 
said stock, which election was claimed to have been author- 
ized by the act of the Legislature of the State of Texas 
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approved April 12, 1871, and alleging the issue of $50,000 of 
said bonds illegally; that they were now in the hands of said 
railroad, and praying an injunction to prevent said railroad 
company from negotiating said bonds until the further order 
of the court in the premises, and for general relief. 

All defendants accepted service; and the Gulf, Colorado, 
and Santa Fe Railroad Co. filed pleas and answers January 20, 
1876, with a transcript of the proceedings of the County 
Court in the matter of the proposition and subscription to 
the said stock and issue of bonds and levy of tax; (which 
proceedings are given at large below.) That relying upon 
the said contract, the County Court of Galveston county 
elected three directors for said company, who thereafter be- 
came directors, and acted as members of the board of directors, 
representing the stock of said county in said company; that 
said company at once made a contract for the construction 
of more than forty miles of their railroad, beginning at Gal- 
veston; that much work had been done on said road, and 
an outlay of more than $300,000 expended thereon, which 
outlay and expense would not have been incurred but on the 
contract with said county; that five miles of said road, be- 
ginning at the city of Galveston, had been fully completed, 
and received as so completed by action of the County Court ; 
that the County Court, upon being satisfied of the completion 
of said five miles, had ordered the delivery of said bonds. 

The proceedings had-in the County Court are as follows: 

“County Court, GALVESTQN COUNTY, ’ 
« April 17, 1874. 

“On this day came on to be heard the proposition of the 
Gult, Colorado, and Santa Fe Railway Company, being 
desirous of securing the aid of the county of Galveston in 
the construction of the railway contemplated by the charter 
of said company ; for that purpose respectfully submit for the 
action of your honorable body, and of the electors of said 
county under the Constitution and laws of the State of Texas, 
the following propositions : 
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“1st. The county of Galveston shall take and subscribe 
for capital stock of the Gulf, Colorado, and Santa Fe Railway 
Company to the amount of five hundred thousand dollars, 
said stock to be held by and for the exclusive use, benefit, 
and behoof of the county of Galveston, which shall, by reason 
of the ownership thereof, be entitled to all the privileges and 
rights enjoyed by the other stockholders in said company, 
and, except as hereinafter provided, shall be subjéct to the 
same duties and liabilities as other stockholders. 

“2d. The amount of the subscription by the county of 
Galveston for the capital stock of said company, as above pro- 
vided, shall be paid for in ten installments of fifty thousand 
dollars each. 

“The said installments shall mature and become payable 
respectively on the completion of each five miles of the first 
fifty miles of said railway. 

“Such completion to be in the manner provided for in 
the charter of said company; and upon the completion of 
the said first fifty miles, and the payment of the amount of 
said subscription by the county of Galveston, the Gulf, 
Colorado, and Santa Fe Railway Company shall issue to the 
county of Galveston a certificate of paid-up stock for the 
umount of said subscription. 

«3d. Payments of the amount of said subscription, as above 
provided, shall be in cash, or bonds of the county of Galves- 
ton, at their face value; said bonds to be issued in sums of 
not more than $1,000 each, payable twenty-five years after 
date, with interest coupons attached, payable semi-annually, 
at the rate of ten per cent. per annum, on the face value of 
said bonds, and from the date until the maturity of said 
bonds. Bonds and coupons payable in’ New York, and to 
bear interest at the rate of ten per cent. from maturity until 
paid. 
(Signed) “A. SomERVILLE, President. 
“CC, R. Huenus, Secretary. 

“And it appearing that said proposition is in due form of 
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law, and presented with a petition signed by more than fifty 
freeholders of Galveston county, it is therefore ordered, ad- 
judged, and decreed that an election be held in the county of 
Galveston, on Wednesday, the 20th day of May, 1874, at the 
several election precincts, in the manner and form provided 
by law; and the polls shall be open from 8 o’clock a. m. to 
6 o’clock p. m. of the same day, to take the opinion of the 
electors of said county upon said proposition. The vote on 
the proposition shall be by ballot: «For the proposition,’ or 
‘Against the proposition.’ 

«And it is further ordered, that this order shall be pub- 
lished in the “ Galveston Civilian,” a newspaper published in 
said county, for three weeks previous to said election, and the 
order be posted in each election precinct in the county for 
twenty days prior to said day fixed herein for voting on said 
proposition. 

“And it is further ordered, that George Campbell be and 
he is hereby appointed manager of said election for the first 
election precinct; and William J. Jones, for second election 
precinct; W. F. Crow, for third election precinct; Fitzhugh 
Ward, for fourth election precinct; P. H. Hennessy, for fifth 
election precinct ; J. M. Rogers, for sixth election precinct ; 
R. G. Street, for seventh election precinct; Geo. L. Griscom, 
for eighth election precinct. 

“And said managers, or any of them, shall make a return 
to the County Court of the result of the election, with the 
ballots and record of persons who voted. 

“R. D. Jounson, 
“ Presiding Justice, Galveston County. 


* County Court, GALVESTON CouNTY, 
“May 25, A. D. 1874. 
“Tn the matter of the special election to take stock in the 
Gulf, Colorado, and-Santa Fe Railway.Company. 
“The court now proceeded to open the returns from the 
diiYerent precinets of the county for the election held on the 
: 
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20th day of May, A. D. 1874, on the proposition for the 
county to subscribe for capital stock of the Gulf, Colorado, and 
Santa Fe Railway Company to the amount of five hundred 
thousand dollars, and the following were declared to be the 
result of the election, viz: 
Precinct No. 1, no return. 


“ 2, no return. 
“ 3, all for the proposition, - - - 20 
“ 4, “ “ - - - 287 
. 5, - . - = = 791 
oo 6, for the proposition, - - -  - 1,186 
« against the proposition,-  - ~~ - (2) 
4 7, for the proposition, - - - - 761 
+“ against the proposition, - - - (1) 
ad 8, for the proposition, - - - “ 17 


Showing total for the proposition, - 3,062 


Against the proposition, - - - - - - 3 
Majority for the proposition, - - - - - 3,059 


“The registered list of voters, being brought into court, 
showed the total registered list of voters in the county to be 
5,157. 

“Colonel Flournoy then presented the following commu- 
nication : 

“ To the Honorable the County Court of Galveston County: 

“The petition of the Gulf, Colorado, and Santa Fe Railway 
Company respectfully shows that the list of general registra- 
tion for the county of Galveston is not a correct statement of 
the qualified electors for said county; that since the greater 
part of said registration was completed and previous to the 
election of the 20th day of May, A. D. 1874, a large number 
of voters registered therein have died, a number have become 
otherwise disqualified as electors by conviction for felony, 
and who are now confined in the penitentiary at Huntsville, 
and also a large number have ceased to be citizens of Gal- 
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veston county by having acquired citizenship elsewhere; be- 
sides, it is respectfully submitted that a very large number of 
persons who purport to have been duly registered, were never 
citizens or qualified voters of Galveston county, and are not 
now such and could not now be legally registered as such. 

“Petitioners respectfully invites the attention of the court 
to the affidavits and proofs herewith filed, and are ready to 
furnish such other or additional proof as your honors may re- 
quire. Petitioners claim that more than two thirds of the 
duly-qualified electors for Galveston county did, on the 20th 
day of May, A. D. 1874, vote in favor of the proposition: of 
petitioners, and that as the statute, fifth section, act approved 
April 12, 1871, required this court to ascertain and record 
the result of said election, and if two thirds of the qualified 
voters of the county shall have voted in favor, &e. 

“The original inquiry is, how many qualified voters are there 
in Galveston county? That there is no qualified voter unless 
he be registered duly. Yet, as many may have been regis- 
tered who have not been or are not qualified voters, it is re- 
spectfully submitted that if proof of such fact as the names of 
persons so registered is submitted and credible, such persons 
should not and cannot be declared qualitied voters. 

“Petitioners pray the court to ascertain the result by first 
determining how many qualified voters there were in Gal- 
veston county on the day of said election, and respectfully 
offer to furnish any amount of proof deemed requisite in the 
premises. 

(Signed) “ A. SOMERVILLE, 
“R. 8. WILLIs, 
«DPD. Tur. AYERS, 
“M. Koppert, 
«A. C. CRAWFORD, 
“ JOHN SEALY. 

“The question is now presented to the court, ‘Shall the list 
of registered voters be considered by this court as conclusive 
evidence of the number of qualified voters in Galveston 
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county for the purpose of this election?’ Vote—2 yeas, 3 
nays. Declared lost. 

“Tt was then ordered that further action on this matter be 
laid over until Wednesday, May 27, 1874, at 1 o’clock p. m, 

«County Court, GALVESTON CoUNTY, 
“May 27, 1874, 5 Pp. M. 

«The court then proceeded to take up the list of registered 
or qualified voters, proceeding with said investigation until 6 
o’clock p. m., when the court was adjourned to Tuesday, June 
2, 1874, at 10 o’clock a. m. 

«County Court, GALVESTON County, 
“June 2, 1874, 10 A. M. 
«Petition oF E. T. Austin. 

«Judge E. T. Austin presented the following to the court, 
which was received and ordered to be filed, viz: 
“THe State or Texas, ? 
“ County of Galveston. 5 

«The undersigned, representing, by permission of this 
honorable court, the qualified voters of Galveston county who 
opposed the proposition of The Gulf, Colorado, and Santa 
Fe Railway Company, by remaining away from the polls, 
and who are entitled to be considered as voting against said 
proposition in estimating the result, respectfully submits to 
your honorable body that in ascertaining the result of said 
election, outside of the returns of the election officers and 
the recorded list of registered voters, the board having re- 
solved to scrutinize the said roll to ascertain the deaths, the 





permanent absentees, and illegal voters, the court should 
strike from the returns of the number of votes for the propo- 
sition all those returned by the several officers as having 
voted out of their proper precinct, unless the certificate of 
registration, accompanied. by the affidavit required by the 
third section of an act entitled «An act to amend an act en- 
titled an act regulating elections,’ approved March 31, 18738, 
being an act entitled ‘An act to amend an act regulating 
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elections,’ approved April 1, 1873, which third section reads 
as follows: 

«<«Src. 3. Any registered voter may vote out of his pre- 
cinct in his county on delivering a certificate of the registering 
officer or district clerk, showing him to be duly registered, 
and his affidavit that he is the person named; that he has not 
voted and will not vote elsewhere in that election, and is not 
absent from his precinct for the purpose of voting elsewhere, 
to be signed and sworn to before one of the judges of elec- 
tion, and with the certificate deposited with the district clerk. 

“«Approved April 8, 1874.’ 

«And the undersigned respectfully submits, that unless the 
certificate of registration of each of these voters is accom- 
panied by the affidavits required by the act, his vote was 
illegally admitted, and should not be estimated in counting 
the votes and ascertaining the result. 

«And the undersigned says, that in the precinct contaiming 
the court-house, and in which were registered but 1,117 votes, 
1,186 are counted as having voted for the proposition; and he 
says that more than half the voters who yoted at this pre- 
cinct voted out of their own precinct, and contrary to the law; 
they furnished no evidence of their right to vote out of their 
own precinct as required by law, and that no person was 
sworn as required by the statute; and he submits to the court 
that their votes, being illegal and without authority of law 
and contrary to law, should be deducted from the return of 
votes cast in their precinct as alleged. 

(Signed) ‘“Epwarp T. Austr. 

“The court then proceeded to take up the list of registered 
or qualified voters, proceeding with said investigation until 
2 p.rm., when the court was adjourned until Wednesday, June 
3, 1874, at 10 o’clock a. m., at which time the court proceeded 
to take up the registered list for the same purpose as yester- 
day, proceeding carefully with the investigation until 2 o’clock 
p. m., when the court adjourned to 12 o’clock m., Thursday, 


June 4, 1874. 
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“The court, having met and adjourned from day to day, 
met again on June 15, 1874, when the returns from precinet 
No. 1 were presented. Duplicate returns were made by the 
presiding officer, D. D. Waters, of the election held in pre- 
cinct No. 1, on Monday, May 20, 1874, on the proposition 
for the county to take stock in the Gulf, Colorado, and Santa 
Fe Railway Company—the original returns having been 
made and sealed up in the ballot-box, which had been de- 
posited in the clerk’s office in due time. 

“Tt is ordered by the court that the duplicate returns be re- 
ceived as the returns of said precinct, showing— 


For the proposition - - - - - - ‘ft 
Against the proposition - - - - - é 
Majority for the proposition ~ - - 7 6 


«These returns being added to the returns made May 20, 
+ : r 
1874, showing— 








Majority for the proposition — - - - - 3,059 
Majority, precinct No. 1 a m . . = 6 
Total majority for proposition - - - - 3,065 
Or total number of votes for proposition - - 3,071 
Or total number of votes against proposition - - 6 

Leaving - - - . - . - - 3,065 


“ When Justice Williams offered the following : 

“ Be it ordered by the County Court of Galveston county 
that the registration list as reduced by the action of the 
county showed that the proposition is carried by 118 votes. 

“Lost; the voting standing—yeas, Williams and Pentony, 
2; nays, Johnson, Kauffman, and Hancock, 3. 

“The court again proceeded with the examination of the 
names of qualified voters, hearing evidence, and finally closed 
said examination. 
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“The following was then submitted by the presiding jus- 
tice: 

“In the opinion of the County Court, the proposition is car- 
ried by more than a two-thirds vote of the qualified voters of 
Galveston county. - 

“Carried by the following vote: yeas, Johnson, Hancock, 
and Kauttman—3; nays, Pentony and Williams—2. 

* * * * * * * * 

“ Now, therefore, on this, the day of the term, to wit, 15th 
day of June, 1874, it is ordered, adjudged, and decreed by 
the County Court in and for Galveston county, as authorized 
and required by law, that upon the full and entire comple- 
tion of each section of five miles of said railway, according 
to the terms and stipulations hereinbefore recited, and ac- 
cording to the terms of their said charter, which full and entire 
completion of said each and every sectioh of said railway for 
the first fifty miles thereof, first being fully and clearly estab- 
lished to the satisfaction of said County Court, the said County 
Court of Galveston county will issue and deliver, or cause to be 
issued and delivered, to the Gulf, Colorado, and Santa Fe Rail- 
way Company, or any one duly authorized by said company to 
receive the same, the sum of fifty thousand dollars ($50,000) in 
county bonds of the county of Galveston, payable to bearer, 
of the denominations of one thousand dollars ($1,000) each, 
and five hundred dollars ($500) each, with semi-annual inter- 
est coupons attached thereto, and bearing interest at the rate 
of ten per cent. per annum from the date of said bonds until 
paid, and said interest maturing on the Ist day of January 
and the Ist day of July of each and every year; and the said 
bonds shall be taken in said amounts at the face valne, each 
payable twenty-five (25) years after date; and said bonds and 
coupons to be made payable in the city of New York, and to 
be duly issued by said Galveston county and registered by 
the comptroller of the State of Texas, as provided in said act 
of 12th April, 1871; and the payment of said bonds and cou- 
pons to be provided for by said County Court of Galveston 
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county, or in lieu of said bonds said County Court shall have 
full privilege of paying to said railway company the sum of 
fifty thousand dollars ($50,000) in United States curreney, 
paper money, on the full and entire completion for use for 
each and every section of five miles of said railway to the 
said distance of the first fifty miles of said completed railway 
as aforesaid, under the said terms, conditions, and restrictions, 
as in case of issuance and delivery of the bonds of said county 
of Galveston; and that upon the completion of said first fifty 
miles of said Gulf, Colorado, and Santa Fe Railway, and the 
payment in bonds and coupons as aforesaid of the subscription 
of five hundred thousand dollars ($500,000) by the county of 
Galveston, or in cash or in ready money, as above provided 
for, the Gulf, Colorado, and Santa Fe Railway Company 
shall issue and deliver, or cause to be issued and delivered, to 
the said county of Galveston a certificate of paid-up stock 
for the amount of said subscription. 
(Signed) “RR. D. Jounson, 
Pr siding Justice Galveston County. 
* County Court, GALVESTON CoUNTY, 
* Friday, June, 1875. 

“In the matter of levying tax to provide for the payment of 
the principal and interest on bonds for the Gulf, Colorado, 
and Santa Fe Railway Company. 

«Whereas this court, at former terms, orders were made 
authorizing the issuance to the Gulf, Colorado, and Santa 
Fe Railway Company of five hundred thousand dollars 
($500,000) of the bonds of this county, upon certain condi- 
tions specified in said orders ; and whereas this court is satis- 
fied that said railway company will in a short time be 
entitled under said orders to the delivery of said bonds: 

« Now, therefore, in order to provide for the payment of 
the principal and interest of said bonds as they become due, 
it is considered by the court, and so ordered and adjudged 
and decreed, that an annual tax of one third of one per cent. 
be, and the same is hereby, levied upon the assessed value of 
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all real and personal property situated in this county. Said 
tax is levied for the year 1875, and for each subsequent year, 
until the principal and interest of said bonds are paid. 


“County Court, GALVESTON County, 
“ July 26, A. D. 1875. 

“Tn the matter of report of Committee on Gulf, Colorado, 
and Santa Fe Railway Company. 

“To the Honorable County Court of Galveston, Texas : 

“A majority of your committee, who were appointed to 
have prepared the bonds of the county for the Gulf, Col- 
orado, and Santa Fe Railway Company, and to examine the 
first five miles of said railroad, beg leave to report: 

“1st. That the bonds have been prepared and are now 
ready to be signed and delivered as each section of said rail- 
road is completed. 

«2d. We have examined the first five miles of said railroad, 
and find the same fully completed. 

«+ We would therefore recommend that $50,000 of said 
bonds be issued and delivered to the said Gulf, Colorado, and 
Santa Fe Railroad Company, in accordance with the orders 
of this court heretofore made. 

«The presiding justice being sick, is unable to join in this 
report. 

‘ All of which is respectfully submitted. 

ey GO Br OSIG, 


Committee. 
A. KAUFFMAN, 


“The foregoing report was received and approved, and the 
following order was made by the court: 


«Whereas it has been made to appear to the satisfaction of 


this court that five miles of the Gulf, Colorado, and Santa 
Fe Railway Company have been completed; and whereas 
said railway company are now entitled, under orders of this 
court heretofore made, to receive fifty thousand dollars in the 
bonds of this county: 


“Tt is therefore considered by the court, and so ordered 
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and decreed, that fifty thousand dollars ($50,000) of the bonds 
prepared under a former order of this court be signed by the 
presiding justice of this court, and attested by the clerk, with 
the seal of this court; and that fifty of said bonds, aggregat- 
ing the sum of ‘fifty thousand dollars, ($50,000,) after they 


have been signed and attested, be delivered by the clerk of 
this court td the Gulf, Colorado, and Santa Fe Railway Com- 
pany. 

“Tt is further ordered that the amount of interest that has 
accrued upon the bonds to date be credited upon the coupons 
that become due on January next. 

« A communication from H. Rosenberg, president of the 
Gulf, Colorado, and Santa Fe Railway Company, asking that 
the bonds authorized by the County Court be issued to com- 
pany. 

“ Received and filed.” 

The venue was changed to Brazoria county, before the 
same district judge. 

The papers were filed in the Brazoria court January 22, 
1876, and after argument the judge, on 24th January, rendered 
his decision refusing the injunction, and dismissed the bill, 
from which Austin appealed. 

On the trial the defendants admitted the facts stated in the 
petition to be substantially true,.except as to the non-com- 
pletion of the jive miles of road, but admitted that the road 
was not equipped or operated by steam power;: also, that 
after the election the justices of the peace of Galveston 
county dropped from the certified registration roll of Gal- 
veston county seven hundred names of persons on said cer- 
tified roll who had not voted on the proposition of the Gulf, 
Colorado, and Santa Ie Railroad Company, on the ground 
that they were not entitled to be registered. 

Defendants gave in evidence the iranscript of the pro- 
ceedings of the County Court of Galveston county on the 
proposition of the company to the county to subscribe for 
stock in the railroad company. 
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The acts repealing the act of April 12, 1871, authorizing 
aid to railroads are as follows: 


« CHAPTER xctm.—An act to repeal an act entitled «An act 
to authorize counties, cities, and towns to aid in the con- 
struction of railroads and other internal improvements,’ 
approved April 12, 1871. 

‘Section 1. Be it enacted by the Legislature of the State of 
Texas, That an act entitled ‘An act to authorize counties, 
cities, and towns to aid in the construction of railroads and 
other works of internal improvements,’ approved April 12, 
1871, be and the same is hereby repealed: Provided, That the 
counties of Comal, Bexar, Kendall, Bandera, Mason, Menard, 
Atacosa, Edwards, Wilson, Gillespie, Kerr, and Kimball 
shall be excepted out of the provisions of this act, and the 
said act, hereby repealed, shall remain in force as to said 


counties. Approved April 22, 1874. (Acts 14th Leg., 118.) 


“ CHAPTER CLVII.—An act to amend an act approved April 
22, 1874, entitled ‘An act to repeal an act entitled an act 
to authorize counties, cities and towns to aid in the con- 
struction of railroads and other internal improvements,’ 
“Sxe. 1. Be it enacted by th Legislatur: of the Stat of 

Texas, That the first section of the above-recited act be so 

amended as to read as follows: ‘Section 1. That an aet 

entitled «An aet to authorize counties, cities, and towns to 
aid in the construction of railroads and internal improve- 
ments,”’ approved April 12, 1871, be and the same is hereby 
repealed: Provided, That the counties of Comal, Bexar, Ken- 
dall, Bandera, Mason, Menard, Atascosa, Edwards, Wilson, 
Gillespie, Chambers, Liberty, Jefferson, Orange, “Hardin, 


Polk, Tyler, Jasper, Newton, and Kerr shall be exempted 


out of the provisions of this act, and the’ said act, hereby 
repealed, shall remain in full force as to said counties: Pro- 
vided, further, That the aforesaid act shall continue in force in 
the counties now comprising the 30th senatorial district: And 
provided, further, That the county of Galveston is hereby 
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excepted from the provisions of repeal in this act, for the 


purpose of holding elections and voting for or against taking 
and subscribing for stock in the Gulf, Colorado, and Santa 
Fe railroad, under and by virtue of any proposition for such 
subscription for stock by said companies, under the provisions 
of said act of April 12, 1871, which said act for said purposes 
shall apply and be in force and effect as to said counties last 
named: Provided, That the county of Galveston shall always 
have in said company a directory equivalent to the amount 
of stock taken by said county in said railroad. 

“Src. 2. That this act shall take effect and be in force 
from and after its passage. 

«Presented to the Governor for approval 2d May, 1874. 

“ CHAPTER CLXX.—An act to amend an act approved April 
22, 1874, entitled ‘An act to repeal an act entitled “« An 
act to authorize counties, cities, and towns to aid in the 
construction of railroads and other works of internal im- 
provements,”’ approved April 12, 1871. 

“Sec. 1. Be it enacted by the Legislature of the State of 
Texas, That section one of the above-recited act be so amended 
as to read as follows: ‘See. 1. That an act entitled «An act to 
authorize counties, cities, and towns to aid in the construction 
of railroads and other works of internal improvements,”’ ap- 
proved April 12, 1871, be and the same is hereby repealed: 
Provided, That the counties of Comal, Bexar, Kendall, Ban- 
dera, Mason, Menard, Atascosa, Edward:, Wilson, Gillespie, 
Kerr, Kimball, Caldwell, Gonzales, and the several counties 
now comprising the 30th senatorial district, shall be excepted 
out of the provisions of this act, and the said act, hereby 
rep "digg — remain in force as to the said several counties. 

“Src. 2. That this act take effect and be in force from and 
after its cocenge. 

«Presented to the Governor for approval 2d May, 1874.” 


Edward T. Austin, for p> pamapeRegsas garen insists that 
the effect of the acts of April 22, 1874, and of 2d May, 1874, 
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was to repeal the act of April 12, 1871, at least at the date 
of the latter repealing acts, 2d May, 1874. (Sedg. on Const. 
Construc., 52, 95.) 

That the subsequent Legislature so construed it, is seen in 
the title and body of “An act for the relief of counties, & 
which have voted donations under the act of April 12, 187 
approved February 27, 1875,” which title recites, “which said 
act was repealed April 22, 1874,” and sets out in the preamble, 
“Whereas it is provided in the sixth section of said repealed 
act,” &e. (Laws of 1875, p. 57.) 


C. 
1 


> 


Our Supreme Court say, that in construing acts of the same 


session on the same matter, the whole must be taken as one 
act. (Sedg. on Const. Stat. Construc., 209.) 

Let us look at the special provision in the first amendatory 
of act of May 2, 1874, chap. 158, for the benefit of the Gulf, 
Colorado, and Santa Fe Railroad. This provision or saving 


clause reads as follows: “And provided further, That Galves- 
ton county is hereby excepted from the provisions of repeal 
in this act, for the purpose of holding elections and voting 
for or against taking and subscribing for steck in the Gulf, 
Colorado, and Santa Fe Railroad, under and by virtue of any 
proposition for such subscription for stock by said companies, 
under the provisions of said act of April 12, 1871, which said 
act, for said purpose, shall apply and be in full force and effect 
as to said counties last named: And provided, The county of 
Galveston shall always have a directory in said company 
equivalent to the amount of stock taken by said county in 
said railroad.” 

Plaintiff submits that this provision is for a different object 
from that expressed in the title of the act of April 22, 1874, 
and in the titles of the amendatory acts of May 2, 1874. 

The object expressed in the title of the first is to repeal the 
act of April 12, 1871. The object expressed in the amenda- 
tory acts is to amend the act of April 22, 1874, and amend it 
by making it take effect from passage. 

And appellant submits that this provision is in direct con- 
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travention of section 17 of article 12 of the Constitution of 
the State, which provides that every law passed by the Legisla- 
ture shall embrace but one object, and that shall be expressed 
in the title. (See 32 Ill, 181.) 

This provision of the Constitution has been held by our 
Supreme Court, following the decisions in Georgia, Louis- 
jana, and other States, whose constitutions have the same pro- 
vision, to be mandatory. 


Appellant asks the court if there is anything in the title of 
the repealing act, or those amendatory of it, that would lead 
one to suppose there was a special act concealed in the act for 
the benefit*of a particular railroad, or to legislate concerning 


its directory. The object expressed in the title of the act is 
to repeal the act of April 12, 1871. The enacting clauses 
following the title repeal that act in express words; and to 
show how other courts construe this provision—that so much 
of the law as is not expressed in the title is void—appellant 
submits the following authorities: Mayor of Savannah v. The 
State, 4 Ga., 38; Sedg., 518, 520, and notes; Cool. Const. 
Lim., 142 to 147; Cannon x. Hemphill, 7 Tex., 208; Par- 
ker v. Parker, 10 Tex., 86; Tadlock v. Eccles, 20 Tex., 792; 
Woods v. Durrett, 28 Tex., 489; Davis v. The State, 7 Md., 
159; State v. Hackett, 5 La. An., 91; 13 Mich., 494. 
Appellant submits, that the intention of the Legislature in 
passing the act of April 22, 1874, and the amendatory acts 
thereto, was to repeal the act of April 12, 1871; that the ob- 
ject expressed in the latter, and the words in the enacting 
clauses of all the acts, were words of express repeal, and the 
second section of both amendatory acts made the repeal take 
effect from passage; and that the special provisions in the 
amendatory acts for the benefit of the Gulf, Colorado, and 
Santa Fe Railway be stricken out, and the act remain com- 
plete, sensible, and capable of being executed; and the said 
act being so repealed, the County Court acted without au- 
thority of law in holding the pretended election to subseribe 
for stock in said railroad and issuing sxid bonds; and being 
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so issued without authority of law, the bonds are void, into 
whosesoever hands they come, (19 Wall.,) and the collection 
of said tax and the further issue of and negotiation of said 
bonds should have been perpetually enjoined. 

Appellant submits that the said special provision is repug- 
nant to article 12, section 18, of the Constitution, in this: that 
it attempts to revive and amend an act repealed by reference 
to its title, instead of re-enacting it and publishing it in full. 
(11 La. Ann., 56.) Article 4577 says that when one law 
which shall have repealed another shall itself be repealed, 
the former law shall not be revived without express words. 
(Act of January 16, 1840.) 

There was no provision in the Constitution of the Republic, 
when this act was passed, which prohibited the revival or 
amendment of a law by reference to its title, and appellant 
submits that this provision, inserted in the Constitution of the 
State in 1845, and also in that of 1869, prohibits the revival 
of an act once repealed unless it is re-enacted and published 
in full. 

A special law to effect this purpose of benefiting the Gulf, 
Colorado, and Santa Fe Railroad, could not have been got 
through the Legislature of 1874. The Constitution had been 
amended in July, 1874, prohibiting special legislation where 
a general law would answer, and prohibiting special laws 
regulating town and county affairs; so this provision was in- 
serted in an act intended to repeal the act of April 12, 1871, 
in toto. (32 IIll., 181.) 

II. Again, if said act of April 12, 1871, was in foree when 
this election was held, May 20, 1874, then we construe that 
law, and examine the proceedings of the County Court, and 
compare their acts with the registration law of 1873. 

On the 29th of April, 1873, the Legislature passed and the 
Governor approved “ An act to provide for the registration 
of voters, and to repeal an act to provide for a special regis- 
tration of voters preparatory to an election under the pro- 
visions of an act to authorize counties, cities, and towns to 
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aid in the construction of railroads and other works of internal 


improvement, approved April 12, 1871.” 


Section eight provides that the justices of the peace, or 


any three of them, shall constitute a board of revision; they 
shall meet at the court-house on the twelfth day before any 
general election, and remain in session five days, and give, 


during said time, their jurisdiction to hear and determine 
complaints against any persons who may have been improp- 


erly registered; and on the close of proceedings they must 
certify the precinct lists to be a true and correct list of the 
legal voters of precinct No. —, of Galveston county. 


The district clerk enters the names so certified on the gen- 
eral list of voters for the county, to be certified as correct by 


the presiding officer of the board. 


Prior to any special elec- 


tion the district clerk may add those he has registered since 


the last general election. 


Sec. 10. That the biennial registration hereinbefore pro- 


vided for shall be deemed and held proper registration for all 


special elections, including those arising under the act of 


April 12, 1871, to authorize, Xe. 


A revision under the statute was held prior to the general 


election in 1873, when the rolls we 


e so revised and certified 


to be the correct and true lists of the legal voters of Galves- 


ton county. 


Where did the County Court of Galveston 


county get the authority, between the 27th of May, 1874, and 
15th of June, 1874, for a period of nineteen days, to sit in 
judgment on the roll of legal voters certified by the justices 
of the peace to be a true and correct list of legal voters, when 
they had jurisdiction to pass on it, and by ex parte testimony 
decide, at a time not fixed by law, that seven hundred of 
those who opposed the subsidy were illegally registered? (See 


Doss v. Waggoner, 3 Tex., 516.) 


The court had no jurisdiction to try and determine these 


vases at the time these judgments purport to have been ren- 


dered. 


ment could by law have been pronounced. 


There was in fact no court in session, and no judg- 


They are not 
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only absolute nullities, they are not even the acts of a 
court. 

The act of April 12, 1871, providing for proceedings after 
election, says: “Sec. 5. A special meeting of the County 
Court shall be held on the first Monday after the return day 
of such election, when the court shall ascertain and record 
the result of the election.” 

How? Of course by counting the votes given for or against 
the election. 

The exhibits made part of the record by defendants, and 
admitted as evidence by the court below, show that said 
special meeting was held on the 25th day of May, 1874, to 
ascertain and record the result. The result is shown as 
follows: 





For the proposition - - - - - 3,062 
Against - - - - - - - 3 
Majority for the proposition - - - 8,059 


“The registered list of voters being brought into court, 
showed the total registered list of voters in the county to be 
5,157.” Two thirds of the legal voters on the list certified 
to be a true and correct list had not voted for the proposi- 
tion. 

The act of April 12, 1871, says: « And if two thirds of the 
qualified voters of the county shall have voted in favor of the 
proposition at such election, then, and then only, the County 
Court can proceed further.” 

By ascertaining the result, the County Court saw and de- 
cided in their own minds that two thirds of the qualified 
voters had not voted for the proposition, by 373 votes and 
upwards. Appellant submits that there their duty ended. 

Appellant also submits that the registration law made the 
certified list the legal evidence of the number of qualified 
voters. It was brought into court so that they might decide 
from it. They voted on the subiect whether the certified list 
of voters should be considered evidence of the number of 


256 Austin v. G. C. & 8. F.R.R. Co. [Galveston Term. 





Argument for the appellant. 





qualified voters, only when they had been approached by the 
agents of the railroad company to revise the roll, so that it 
would seem that two thirds had voted for it. The rights of 
those opposed to the subscription were ignored. 

The construction given to this law by lawyers, whether for 
or against subsidies, was that there must be an affirmative 
vote of two thirds of the number showing on the certified 
list. That the justices of the peace so construed it, that the 
counsel of the road before the court so construed it, is shown - 
by the lengthy effort to reduce the list to the required num- 
ber. Does this court believe that the resident male voting 
population of Galveston county had decreased seven hundred 
between October, 1873, and May, 1874? It was certified by 
the board of revision in October, prior to the general election 
in the fall of 1873, to be a correct list of the legal voters of 
Galveston county. 

The registration law of 1873 repealed the special registra- 
tion act, which made the list of specially registered, evidence 
of the number of legal voters, and substituted the biennial 
registration roll as the evidence. This roll said there were 
on the 25th of May, 1874, 5,157 legal voters in Galveston 
county entitled to be counted in estimating the result; and 
the County Court determined to make a rule of their own, 
and disfranchise seven hundred men, without due process of 
law. 

Appellant submits that this act was «’tra vires, and as such, 
the result growing out of such illegal acts, to the detriment 
of appellant and those he represents, who opposed said sub- 
scription by refraining from voting, as they lawfully might, 
should be enjoined, and that the court erred in ruling that 
their proceedings could not be inquired into. 

This County Court refused to inquire into the qualifications 
of those who voted for said proposition, though, under the 
way the election was conducted, each man who voted for it 
may have voted the same day at every precinct in the city, 
and so, with one fourth the number voting for, could have 
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quadrupled their actual numbers by voting at each precinct; 
the very thing section 3 of the registration act was intended 
to prevent. 

ITI. No tive miles of said railroad were completed in ac- 
cordance with its charter. See the proposition of the road: 
« The installment shall mature and become payable upon the 
completion of each five miles of the first fifty miles. Such 
completion to be in the manner provided for in the charter 
of said company.” 

And see the order of the so-called court, that upon the full 
and entire completion, of each section of five miles of said 
railway, according to the terms and stipulations hereinbefore 
recited, and according to the terms of their said charter—see 
section 15 of charter—“that said railway shall be substan- 
tially built and fully equipped for passenger transit and for 
the transportation of freight, and be operated by steam in 
like manner as other first-class roads.” 

Defendants admit that the road is not equipped or operated 
by steam power. On this evidence the appellant submits 
that it is plain that the road was not entitled to receive the 
$50,000 of bonds under the contract, as the said completion 
of the five miles was not according to the terms of said 
charter, and that it is unlawfully in possession of said bonds, 
and should be required to deliver them up to be canceled. 

IV. On the subject of said void and voidable bonds, plain- 
tiff submits the following authorities: 

The pretended contract, claimed to have been made by the 
County Court, contracts to pay the bonds and coupons in 
New York. This they had no right to do. (Peoria Railroad 
v. County of Tazewell, 22 Ill., 147.) 

If the bonds were issued without authority, they were void; 
and if void, the mere levy of taxes and payment of interest 
would not make them yalid. (38 IIl., 44; Loan Association 
v. Topeka, 20 Wall., 655.) 


Where county bonds have been issued in pursuance of an 


election held without authority of law, as when it has been 
17 














258 Austin v. G. C.& 8. F.R.R. Co. [Galveston Term, 












































Argument for the appellant. 





ordered by a person or tribunal not authorized, they are abso- 
lutely void. (27 Ill., 305; Dillon, sec. 426 and notes; Ib.,605.) 

So with counties: they are involuntary political civil divis- 
ions of the State, created by general laws to aid in the admin- 
istration of the government. They are pure auxiliaries of the 
State; to the general statutes they owe their existence, and 
the statute confers on them all the powers they possess. (Dil- 
lon, sec. 10, A.) 

As to the remedy to prevent the illegal imposition of a tax, 
and to resist the collection of an illegal tax. (Dillon, sec. 
737.) 

Respecting the right to restrain a corporation from collect- 
ing taxe3, the courts, in cases where the relief is proper to be 
granted, have generally held that one or more tax-payers may 
bring a bill for this purpose. 

If there is no power to levy the tax in question under any 
circumstances, a plain case for equitable interposition is made 
out. (Dillon, sec. 753.) 

Injunction lies against a tax which is illegal, or the collec- 
tion of a special tax levied without authority of law. (Hil- 
liard on Injune., 383.) 

Courts will restrain the imposition of a tax which is illegal. 
(Hilliard, 388.) 

The present Constitution gives the courts composed of the 
justices of the peace “such jurisdiction similar to that hereto- 
fore exercised by county commissioners and police courts, as 
may be prescribed by law.” Their powers and jurisdiction 
are prescribed in section 33, laws of 1870, p. 108; and the 
regular terms are to be held on last Mondays in January, 
March, May, July, September, and November, and may con- 
tinue three or more days. 

Their power to levy taxes was limited by the act of June 
3, 1873, (sec. 4 of chap. 121,) to equal to one half the State 
tax of fifty cents, or twenty-five cents ad valorem; and this 
act repealed all laws in conflict with the act which took effect 
from passage. 
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The tax against which the injunction is sought is author- 
ized, if at all, (which appellant denies,) by the act of April 
12, 1871, repealed April 22, 1874, or May 2, 1874, as the 
court may construe it. 

The subseription for the stock cannot be enforced, because 
the charter requires five per cent. cash to be paid in at time 
of subscription, and none was paid in. The stock to Galves- 
ton county is not to be issued until five hundred thousand 
dollars bonds are issued and delivered. Galveston county has 
only en inchoate contract to take stock still to be performed. 
Without the law of April 12, 1871, there is no authority 
under the law or Constitution to authorize the County Court 
to become a stockholder in any railroad. 

The question of levying a tax was not submitted to the 
qualified voters of Galveston county under the Constitution. 
No question of submitting to a tax of one third of one per 
cent., or any other amount, for twenty-five years was ever 
proposed. (See the propocition of a railroad; it says nothing 
of a tax. See the orders of the County Court; they do not 
contract to levy a tax.) . The authority in the Constitution 
is not referred to in any of the proceedings, but all are based 
on the act of April 12, 1871, and the special clause in the act 
of May 2, 1874. If the question had been put before the peo- 
ple: —* Will you vote to allow a tax of $56,000 a year to be 
levied on your property for twenty-five years, in aid of this 
road?’ it would have been rejected at once. 


Ballinger, Jack & Mott, and Flournoy, Sherwood & Scott filed 
briefs, exhaustive in learning; their length, however, prevents 
insertion. Mere abstracts would not furnish the arguments. 


Moore, Associate JusticE.—This suit was brought by ap- 
pellant, Edward F. Austin, against the Gulf, Colorado, and 
Santa Fe Railroad Company, Robert D. Johnson, William 
Hf. Williams, Bradford Hancock, Hugo Brosig, and C. A. 


Kaufman, the justices of Galveston County Court, and Joseph 
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Atkins, sheriff of Galveston county, to enjoin said sheriff 
from collecting a tax, which had been assessed by the County 
Court of Galveston county, to provide a sinking fund and for 
payment of interest on certain bonds issued and to be issued 
by said county to the Gulf, Colorado, and Santa Fe Railroad 
Company, in pursuance of the stipulations of a contract 
between said County Court and said railroad company, to 
enjoin said justices from further assessing a tax for such pur- 
poses, and from further issuing bonds to said company; and 
to enjoin and restrain said Gulf, Colorado, and Santa Fe 
Railroad Company from negotiating and selling any of said 
bonds theretofore issued; and requiring said company to 
deliver up those already issued, to be canceled. ‘The defend- 
ants seem to have voluntarily appeared, without the issuance 
of citations. They filed a general and special demurrer, and 
answered to the merits, denying all the material allegations 
in the petition. 

A jury having been waived, the case was subinitted to the 
judge of the court below, who, after hearing the petition, 
demurrer, answer, and evidence, refused the injunction and 
dismissed the petition. From this judgment the plaintiff 
prosecutes this appeal, on the following assignment of errors, 
to wit: 

“1. That the court erred in refusing the injunction prayed 
for, and dismissing the bill. 

«2. The court erred in its ruling on the law. 

“3. That the court erred in its ruling on the facts. 

«4, That the court erred in giving judgment for the de- 
fendants, and that the judgment should have been for the 
plaintiff and the perpetuation of the injunction.” 

An inspection of the record plainly shows that this assign- 
ment is too general and indefinite to serve the purpose for 
which an assignment of errors is intended, and that appel- 
lant has failed to distinctly specify in it the grounds upon 
which he relies for a reversal of the judgment. Taking thera 
separately or together, they amount to no more than if ap- 
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pellant has said “the court erred in giving judgment for the 
defendants instead of for the plaintifi,” 

An assignment of this kind might be sufficient, if the error 
complained of involved a single question of law or one issue 
of fact to be determined by the weight and preponderance of 
the evidence in favor of one or the other party, or merely the 
sufficiency of the evidence as a whole to support the judg- 
ment. But, evidently, it cannot be so regarded where the 
determination of the appeal involves the consideration, as in 
this case, of numerous and diverse character of rulings in the 
court below, both in regard to matters of law and fact. And 
we would feel fully justified by the statute requiring an assign- 
ment of errors, and by what has been repeatedly said by the 
court on this subject, if we treated the case as if no errors 
whatever had been assigned. 

But as other suits of a like character might and probably 
would be brought if this case should go off without our pass- 
ing upon the objections taken to the validity and legality of 
the bonds and tax which appellant seeks to enjoin, and as 
both parties insist that the decisions of the questions presented 
by the record at as early a day as practicable is a matter of 
great public interest, we conclude, that we may properly re- 
gard objection to the consideration’ of these questions, on 
account of the generality of the assignment of errors, a5 
waived. The number of cases, however, which are submit- 
ted to us on defective assignments of error of like character, 
notwithstanding attention has been repeatedly called to the 
subject, and the delay and embarrassment it necessarily occa- 
sions the court in the prompt and satisfactory disposition of 
business in the present over-crowded condition of our dockets, 
leads us to admonish parties that unless in future they use 
more care in the preparation of their assignments of error, 
they need not be surprised to find their causes disposed of by 
this court, without considering or passing on questions which 
were regarded in the court below and discussed in their briefs 
as of the most vital importance to their correct determination. 
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We are unable to say, from the record, whether the court 


rested its judgment on the questions of law raised by the 


demurrer or on the law as applicable to the facts developed 
on the trial, or on both. But as there was no distinct ruling 
upon the demurrer, unless the judgment in favor of the de- 
fendants on the issues of fact as well as those of law is cor- 
rect, it should be reversed, as the defects in the petition, if 
any, might have been cured by amendment, if the demurrer 
had been ruled upon before going into trial on the issue of 
fact. Instead, therefore, of taking up and disposing of the 
questions presented by the record in the order in which they 
arose in the court below, we will consider the objections 
which have been made to the judgment by appellant, and 
the grounds upon which he insists it should be reversed, or 
such of them as are deemed essential for the proper deter- 
mination of the case. 

A thorough analysis of appellant’s brief, in connection with 
the record, will show that all the objections taken by him to 
the judgment, which need be considered, are embraced in 
the following general propositions: 

1. The county of Galveston was not authorized by law, on 
a vote of two thirds of the qualified voters of the county, to 
assess a tax to aid in the construction of internal improve- 
ments, or to become a stockholder in the Gulf, Colorado, an‘ 
Santa Fe Railroad Company, on the 15th of June, 1874, when 
the contract or agreement between said company and the 
county, acting through the County Court, was consummated. 

2. If, by law, the county of Galveston had the power and 
authority to aid in the construction of internal improvements, 
and to have entered into such a contract as that proposed to 
the county by said railroad company, the County Court ha: 
not been authorized by a vote of two thirds of the legal voter: 
of the county to do so, and therefore the action of said court, 
accepting the proposition of the company, ordering the issu- 
ance of bonds, and assessing the tax sought to be enjoincd, 
was unauthorized, illegal, and void. 
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3. Though the acceptance of the proposition made by said 
railroad company was valid and binding upon the county, 
yet said company had ‘not fuliilled the terms and stipulations 
of the agreement on its part when said court delivered said 
bonds and assessed said tax, and therefore its action was 
ultra vires, and the injunction prayed for should have been 
granted. 

The different propositions suggested by and discussed in 
appellant’s brief, which, if well taken, may be claimed as 
tending to support these general propositions, which we have 
eliminated from them, will be considered in the order in 
which they may be suggested by our own minds, though not 
entirely the same in which they are discussed by appellant. 

1. It seems not to be controverted, that prior to the repeal 
of the act of April 12, 1871, entitled “An act to cuthorize 
counties, cities, and towns to aid in the construction of rail- 
roads and other works of internal improvement,” counties 
might, on being authorized by a vote of two thirds of the 
qualified voters of the county, aid in the construction of 


internal improvements to the extent this might be done by 


an assessment of a tax not to exceed two per cent. upon the 
taxable value of the property of the county. But it is main- 
tained that aid could only be given to such works by a direct 
donation of the amount annually realized from such a tax as 
might be assessed for this purpose. To maintain this propo- 
sition, it must be held that the act of April 12, 1871, is in 
many if not all of its provisions unconstitutional, and that 
we must look to article 12 section 32 of the Constitution, not 
only to determine the power and authority by which counties 
and cities have to aid works of internal improvements, but 
also the character of such aid and the manner and form in 
which it is to be extended. Evidently this section of the 
Constitution was intended for no such purpose. Whether 
municipal corporations, such as counties, cities, and towns, 
could by virtue of their corporate authority contribute aid to, 
or participate in the construction of works or internal improye- 
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ment, and impose taxes to defray liabilities incurred thereby, 
and, indeed, whether the Legislature could confer upon them 
the power to do so, had been, previous to this provision being 


incorporated into our organic law, a question of great political 
interest and marked diversity of legal opinion. It had 
occasioned stubborn if not bitter and accrimonious judicial 
discussion. And though the legislative authority to confer 
such power upon corporations had been sustained in a large 


majority of the courts in which it had been discussed, both 
courts and jurists of the highest authority and of prominent 
learning had most emphatically announced the contrary 
view. It was unquestionably the intention of the framers 
of the Constitution to put an end to this controversy in this 
State, by clearly and definitely fixing the conditions upon 
which such power might be exercised, and the extent to which 
the property within the counties might be burthened by its 
exercise. 

The language of the Constitution is: “The inferior courts 
of the several counties of this State shall have the power, 
upon the vote of two thirds of the qualified voters of the re- 
spective counties, to assess and provide for the collection of 
a tax upon the taxable property, to aid in the construction of 
internal improvements: Provided, That said tax shall never 
exceed two per cent. upon the value of such property.” 
Now, while it is beyond question that the counties in this 
State, when authorized by a vote of two thirds of the quali- 
fied voters, may aid in the construction of internal improve- 
ments, certainly the manner of doing so is not attempted to 
be defined or settled. Shall it be done by a direct donation 
of money or property; by the loan of the credit of the county; 
by the indorsement of the bonds or contracts of the company 
or parties engaged in such work, or by the county becoming 
a stockholder or participant in the enterprise? Aid might 
be given in either of these ways, or in various others which 
might be suggested. The manner in which it shall be ¢vou, 
and the conditions and stipulations upon which it is done, are 
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unquestionably left to be determined by the municipal au- 
thorities at their own discretion, or under the guidance and 
direction of general or special legislation. If the former is 
the correct conclusion, as is insisted by one of the counsel for 
appellees, there is no force in this objection. In our opinion, 
however, the sounder conclusion is, that, where there is a grant 
of power in the Constitution to a department of Government, 
or to a constitutional or statutory officer, or tribunal, without 
defining the manner and form on or by which it is to be exer- 
cised and carried into effect, the Legislature may legitimately 
prescribe reasonable rules by which this may be done. And 
though such power may not be taken away by the Legisla- 
ture, and should it fail or refuse to legislate so as to provide 
for the efficient use and exercise of the power, the depart- 
ment, officer, or tribunal to whom it is delegated might pos- 
sibly act in accordance with its own discretion, yet when the 
Legislature has made reasonable and appropriate provisions 
for its proper exercise, it should and will be exercised in con- 
formity with such provisions. 


This, we think, was done in reference to the power in 


question, so far as the several counties of the State are au- 
thorized to aid in the construction of internal improvements 
by the act of April 12, 1871, previously referred to. 

If this law is a legitimate exercise of legislative authority, 
of which we have no doubt, and was in force at the time of 
the consummation of the agreement between the county of 
Galveston and the Gulf, Colorado, and Santa Fe Railroad 
Company, there can be no question that it was competent 
for the county to aid in the construction of said road by 
taking stock in said company; so, in either aspect, appellant’s 
objection, that the county could not aid the road by taking 
stock, is fallacious. 

But it is urged that this law had been repealed by the 
Legislature previous to that time. In support of this posi- 
tion, reference is made to an act approved April 22, 1874, 
and two acts passed May 2, 1874, amendatory thereof. ‘The 
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act of April 22, 1874, unquestionably repeals the act of April 
12, 1871, with the exception of certain counties, which are 
excepted out of the provisions of the act. But this act does 
not provide that it should take efiect at any definite time. 
Consequently it could have no effect as a law until sixty 
days from the adjournment of the Legislature, which was 
subsequent to the acceptance by the county of Galveston of 
the proposition of said company to aid in the construction of 
said road, But it is said by the two acts passed May 2, 1874, 
which took effect from their passage, the act of April 22, 
1874, was amended, so as to be in force from the day on 
which they were passed, which was prior to the day on which 
the vote was taken on said proposition. But these acts were 
passed on the same day. Under the general rule of statutory 
construction, laws relating to the same subject, enacted dur- 
ing the same session of the Legislature, are to be construed 
together, and are ordinarily to be taken as parts of the same 
act. These acts were not only passed at the same session of 
the Legislature, but on the same day, and relate to the same 
act, passed likewise at an earlier day of the same session of 
the Legislature. They are identical in every respect, except 
that the excepting clause in the one is somewhat broader 
than in the other. Unquestionably these acts must be con- 
strued together, and effect given to their entire provisions, if 
they are not in direct conflict; and if so, they would then 
neutralize each other. But it cannot be said, because the 
exceptions in the one are broader and more enlarged than in 
the other, that there is any such conflict between them. And 
the proposition for the county of Galveston to aid in the con- 
struction of said road, which was pending when they were 
passed, it will be seen, when we read them as one act, was 
expressly excepted from the operation of said act of April 
12, 1871. 

It is insisted, however, that this exception in the act of 
May 2, 1874, is inoperative and void, because this part of 
said-act attempts to provide for a distinct and different object 
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from that expressed in the title of the act. (Const., art. 12, 
sec. 17.) This provision of the Constitution has been too fre- 
quently the subject of consideration by the courts to require 
now any very elaborate consideration. "While it has been 
always held to be mandatory, it has uniformly been decided, 
both by this court and in the courts of those States having sim- 
ilar constitutional provisions, that it should receive a liberal 
interpretation. Judge Cooley, referring to a similar consti- 
tutional provision, says: “There has been a general disposition 
to construe the constitutional provision liberally, rather than 
to embarrass legislation by a construction whose strictness is 
unnecessary to the accomplishment of the beneficial purposes 
for which it had been adopted.” (Cooley, 146, and cases 
there cited.) 

“ None of the provisions of a statute should be regarded as 
unconstitutional where they relate, directly or indirectly, to 
the same subject, have a mutual connection, and are not for- 
eign to the subject expressed in the title.” (Phillips v. Bridge 

Jo., 2 Met. Ky. R., 222; Smith v. Commonwealth, 8 Bush., 
112.) 

“So long as the provisions are of the same nature, and 
come legitimately under one general denomination or object, 
we cannot say that the act is unconstitutional.” (State v. 
County Judge, Davis county, 2 Iowa, 284; See also Tadlock 
v. Eccles, 20 Tex., 792; 8. M. Ins. Co. v. New York, 5 Sand., 
19.) 

Applying the principles laid down in these cases, and many 
others to like effect to which reference might be made, we 
think it quite evident that the objection made to this act on 
this ground is not well taken. 

Mere limitations and restrictions by proviso, on the general 
scope of the law as indicated by the body of the act, ordi- 
narily relate and are germane to its general object, and are 
of general and universal use, though no references are made 
to them in the title of the act. To require every limitation 
or qualification contained in the act to be expressed jn the 
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title, would require the title to be almost as long as the act 
itself. And to say that any such limitations on the genera 
scope of a law was a distinct object from that intended by its 
general purposes, and therefore it could only be afiected by 
a separate act, would tend greatly to embarrass legislation and 
often to defeat its real purpose. The object expressed in the 
title of this act is to amend a former act. The nature and 
character of the proposed amendment is not indicated in the 
title. The title can with no more proprie*y be said to war- 
rant a change in the time when the amended law shall go 
into effect, than to except an additional country from its 
operation. Ii the law is unconstitutional in respect to one of 
these purposes, it surely must be so as to the other. They 
stand in precisely the same category. But unquestionably 
it is valid as to both. Neither of them are separate and dis- 
tinct objects; they are both germane to, and legitimate for 
effectuating the objects expressed in the title. 

It is also said that the exception in this act is unconstitu- 
tional, because it is an attempt “to revise and amend an act 
repealed, instead of re-enacting and promulgating it in full.” 
The Constitution says, “no law shall be revised or amended 
by reference to its title.” (Art. 12, sec. 18.) The statute of 
May 2, 1874, was passed in strict conformity with this require- 
ment of the Constitution. The act of April 22, 1877, which 
is revised and amended, is re-enacted and published at length. 
No previous act is revised or attempted to be revised, if to do 
so would be within this provision of the Constitution. The 
act of April 12, 1871, was still in force, and must have 
continued so, without an amendment of the act of April 22, 
1874, for sixty days after the adjournment of the Legislature. 
The object of the law of May 2 was to effect its immediate 
repeal, except in certain localities, and not to revise it any- 
where. 

2. Under the second general ground of objection to the 
judgment, it is claimed that two thirds of the qualified voters 
of Galveston county did not vote in favor of the proposition 


Austin v. G. C. & 8. F. R. R. Co. 


Opinion of the court. 





submitted by the railroad company to said county. The vote 
at the election ordered by the County Court, “for the propo- 
sition,” evidently was not equal to two thirds of the names on 
the registration list as qualified voters of Galveston county; 
and unless this had been the result of the election, appellant 
maintains that said proposition was rejected. 

The act of April 12, 1871, directs, “Whenever not less 
than fifty freeholders of any county shall petition the County 
Court for an election to take the opinion of the electors of 
such county on a proposition that said county shall aid in the 
construction of a railroad or other work of internal improve- 
ment, either by taking stock, making a loan, or making 
a donation thereto, it shall be the duty of such County Court, 
at a meeting which shall be called within twenty days after 
the presentation of the petition, to order an election to be 
held in not less than thirty days nor more than forty days 
thereafter, to take the opinion of the electors of the county 
upon such proposition,” 

And after prescribing for notice of the election, the man- 
ner of holding and conducting it, how and when the returns 
are to be made, it enacts as follows: “Sec. 5. A special meet- 
ing of the County Court shall be held on the first Monday 
after the return day of such election, when the court shall 
ascertain and record the results of the election; and if two- 
thirds of the qualified voters of the county shall have voted in 
favor of the proposition at such election, then it shall be the 
duty of the court to make such orders and adopt such regula- 
tions as will give practical effect to the proposition so voted 
for,” Ke. 


The law, we think, plainly and directly negatives the ap- 
pellant’s proposition. All persons duly registered are no 
doubt prima facie qualified voters, and should be admitted to 
vote, on the production of their certificates of registration. 
But it is two thirds of the qualified voters who must vote for 
the proposition to secure its adoption, and not two thirds of 
all whose names are found on the registration rolls. ,It is 
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made the duty of the court to ascertain and record the result. 
Evidently the court may be unable to say from a count of the 
vote and an inspection of the registration list whether or not 
two thirds of the qualified voters have voted for the propo- 
sition. Yet it is the duty of the court to do so. A matter of 
great importance, involving judgment and discretion, is in- 
trusted to its determination. It necessarily follows, that the 
court is empowered and must resort to and use the appropri- 
ate means to inform itself and enable it to arrive at a proper 
and correct conclusion. It could hardly be otherwise than 
that the registration list of such a county as Galveston would 
not have upon it the name; of many persons who were not at 
the time of the election qualified voters. The change in this 
respect might in a comparatively short time in some instances 
be so great that an unanimous; vote of the qualified voters 
would be less than two thirds of those registered as such. 

It is also claimed that the declaration of the result of the 
election was unauthorized and void, because made at a time 
when the County Court had no legal authority to sit for such 
purpose. But the court met at the time provided by the 
statute. No specifie time is indicated within which it must 
perform the duty with which it is intrusted. It was unques- 
tionably authorized to continue its session until it was able 
properly to complete and discharge its duty. The legal pre- 
sumption is that it did so. We cannot presume that it vio- 
lated its duty or exceeded its authority for the purpose of 
impeaching its acts. 

Other objections are made to the action of the court in 
ascertaining and declaring the result of the election. If, 
however, we were to concede the most that can be claimed for 
them, it would be found that they were mere irregularities or 
errors in the course of a judicial proceeding, for which the 
judgment and conclusion could not be impeached at the time 
and in the manner propoved by appellant in this caze. 


It is also insisted that said bonds are void, because payable 
in New York. This was a matter properly within the discre- 
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tion of the County Court in giving “practical effect to the 
proposition voted for.” It would be unreasonable to suppose 
that every minutiz to this end woujd or could be embraced 
in the proposition voted on. It is also a matter which in no 
appreciable manner affects appellant, and a court of equity 
will not hear him complain of it. 


The laws levying taxes for purposes of general revenue 


have no reference to taxes assessed under the special author- 
ity given for the levy of this tax. Consequently the act of 
June 3, 1873, on the subject of taxes, cannot be held to 
repeal it. 

The objection that Galveston county did not pay five per 
cent. of its stock in cash at the time the proposition was ac- 
cepted, is of no weight. Evidently the provision to this effect 
in the company’s charter has no application to aid extended 
by counties in the construction of railroads and other works 
of internal improvement by an exchange of the bonds of the 
county for stock. 

The proposition for aid by the county was submitted and 
voted for in strict conformity with directions and require- 
ment of the act of April 12, 1871. Unless its provisions on 
the subject are shown to be illegal and void, the objection on 
this ground. is of no force. We need not add anything fur- 
‘ther to what has already been said in reference to the consti- 
tutionality as well as construction and effect of this statute. 
Leaving the statute out of view, however, we see no cause to 
object to the form in which the proposition was submitted. 
The substantial question to be determined by the election 
was, Shall the county aid in the construction of this road in 
the manner and to the extent proposed? It is a poor com- 
pliment to the voters of the county to suppose that they could 
or did not understand the import and effect of the proposi- 
tion submitted to them. 

3. The railroad company stipulates that each section of tive 
miles of the first fifty miles of its railroad shall be completed 
in the manner provided in the charter of the company, 23 a 
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condition precedent to the delivery to it of said bonds on each 
section of five miles. By its charter, the company is required 
“to fully equip its road for passenger-travel and for transport- 
ation of freight, and operate it by steam, in like manner us 
other first-class roads.” It is insisted that the five miles of 
the road which has been inspected by the County Court, and 
found to be completed as stipulated in the proposition, is 
shown not to be operated by steam, (for passenger-travel and 
transportation, as we suppose;) therefore the County Court 
exceeded its authority in delivering to said company its 
bonds, and the injunction should have been for this reason 
granted. Evidently the stipulation in the proposition was 
never intended, and cannot be construed, to refer to the 
manner of operating this completed section of five miles of 
‘road, Obviously it had reference only to its character of 
construction. It could not have been supposed that it would 
be operated for travel or freight. The purpose of the prop- 
osition and its acceptance by the county was to aid and 
assist in the construction of the road, and not to retard and 
embarrass it by useless and idle speculations. 
There is no error in the judgment, and it is affirmed. 


AFFIRMED, 


Justice Goud did not sit in this case. 


Tue Texas & Tue Misstssrprt River, CANAL, AND NAVIGa- 
TION Co. v. THE County Court oF GALVESTON CoUNTY. 


1. CONSTITUTIONAL LAW—TAXATION.—During the continuance of 
the Constitution of 1869, the authority of the county to aid in the 
construction of works of internal improvement was derived from 
that instrument. The particular mode in which the power could be 
exercised not having been prescribed by the Constitution, could be 
provided for by the legislative department. 
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2. CONSTITUTIONAL LAW.—REGISTRATION—There was nothing in the 
Constitution of 1869 to prohibit the Legislature from passing regis- 
tration laws not inconsistent with its provisions. 

3. CONSTITUTIONAL LAW—LEGISLATIVE ACT.—Whiether an act con- 
cerning private corporations, passed December 2, 1871, (Paschal’s 
Dig., vol. 2, p. 1214,) without an enacting clause, which was required 
by the Constitution of 1869, was a valid legislative act, discussed. 

1, PRIVATE CORPORATIONS.—A company organized by voluntary 
association, for the purpose of constrreting, operating, and owning 
a eanal, and for the purpose of navigation by such vessels as the 
directory of the company might deem proper, between the waters of 
Galveston bay and those of Sabine lake, and the tributaries thereof 
and therein, to the navigable waters of the Mississippi river, and to 
the end that steamboat navigation might be established between 
Galveston bay and said river and its tributaries, was not such an 
enterprise as could be incorporated under the act of December 2, 
1871, (Paschal’s Dig., p. 1214,) concerning private corporations. 

5, CONSTRUCTION OF STATUTES—PRIVATE CORPORATIONS.—The act 
concerning private corporations, of December 2, 1871, after deserib- 
ing the many purposes for which private corporations might be 
created, concludes with the following general clause: “for any 
other purpose intended for mutual profit or benefit not otherwise 
especially provided for, and not inconsistent with the Constitution 
and laws of this State :°’ Held, That the general clause is controlled 
by the subject to which it relates, and refers to objects of the char- 
acter of those named in the act. 

§. CONSTRUCTION OF STATUTES—RETROACTIVE LAW.—The act of 
April 23, 1873, which attempted to validate the act of December 2, 
1871, concerning private corporations, *‘as fully as if said act had 
contained in the first section thereof the legal enacting clause,” 
could not enlarge the powers of corporations created under the 
provisions of the act of December 2, 1871. 

7. PRIVATE CORPORATIONS.—Under the act of June 2, 1873, entitled 
‘** An act to promote the speedy construction of a canal between the 
waters of Galveston bay and Sabine lake, and in aid thereof,” 
the Texas and Mississippi River, Canal, and Navigation Company 
could not have enjoyed the immunities and privileges attempted to 
be secured by that act by virtue of its articles of association in any 
capacity, whether as a corporation, a joint stock company, or as 
individuals, and this, even if the act of December 2, 1871, had con- 
tained the legal enacting clause. 

8. MANDAMUS.—The equitable rights of the Texas and Mississippi 

River, Canal, and Navigation Company, growing out of its articles 

of incorporation and dealings with the county of Galveston, were 

not such as can be enforced by mandamus. 
18 
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Error from Galveston. Tried below before the Hon. A 
P. McCormick. 

Suit for a mandamus, to compel the issuance of bonds of 
Galveston county, by virtue of a vote of seven hundred and 
four voters of that county, in July, 1872, in favor of a gratu- 
itous donation or subsidy of five hundred thousand dollars to 
a company organized by voluntary association in February, 
1872, «to be known as the Texas and Mississippi River, Canal, 


. 


and Navigation Company.” 

“For the purpose of constructing, operating, and owning 
a canal, and for the purpose of navigation by such vessels as 
the directory may deem proper, between the waters of Gal- 
veston bay and those of Sabine lake, and the tributaries there- 
of, by the most practicable route passing through the counties 
of Galveston, Chambers, and Jefferson in said State, and 
thence by the most feasible route to the navigable waters of 
the Mississippi river, to the end that steamboat navigation 
may be established between Galveston city and said river 
and its tributaries.” 

It was alleged in the petition that under an act of the 
Legislature approved April 12, 1871, entitled “An act to 
authorize counties, cities, and towns to aid in the construction 
of railroads and other works of internal improvement,” the 
plaintiff in error, on 25th June, 1872, made application by 
petition as required by said act, proposing to construct a canal 
from the waters of Galveston bay to Sabine pass, provided 
the county of Galveston would aid such enterprise by a dona- 
tion of bonds of the county, as prescribed in said proposition ; 
that the proposal was submitted, according to said act, to the 
qualified electors of said county, and special registration pro- 
vided to ascertain the same at that time, under act of 30th 
of May, 1871; that the election was held, as recited in the 
minutes of the court of August 5, 1872, and 26th August, 
1872; that the County Court received the report of the 
managers of the election, and decided, upon consideration, 
(August 26, 1872,) that said proposition had been accepted 
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by more than two thirds of the registered voters, and that 
the same had carried. And thereupon said court attempted, 
according to the provisions of the act of April 12, 1871, to 
give practical effect to the proposition so voted for, by pro- 
viding for the issuance of bonds of Galveston county, (accord- 
ing to the terms of said proposition,) to be delivered to 
plaintiffs in error as the proposed work was completed from 
time to time, and assessing and providing for the collection 
of a tax to meet the interest coupons, and provided a sinking 
fund to pay the same. 

Tt was also alleged that on 26th of August, 1872, plaintift 
undertook, by written obligation to said county, to commence 
and complete said canal, according to the terms of said 
accepted proposition. 

Also, that “plaintiff in error” proceeded, in good faith, 
to perform his undertaking therein, and on October 11, 1873, 
notified defendant of the completion of five miles. of said 
work, according to contract, and requested the appointment of 
& commissioner to examine, inspect, and report upon the 
same; that the commissioner was appointed, and on October 
22, 1873, reported to defendant in error that said work had 
been completed fully, in accordance with said contract. 

That on the 10th of November, 1873, plaintiff in error 
applied to defendant in error for the bonds provided for, for 
the completed five miles. The application was refused, no 
reason being assigned therefor; and thereupon the petition 
for mandamus was filed. 

Defendant in error demurred to the petition and amend- 
ment of plaintiff, and stated several grounds of special excep- 
tion, which were sustained. To correct the supposed error in 
this ruling the writ of error was sued out. 

The grounds of special exception were substantially as fol- 
lows, viz: 

1. Plaintiff was not a corporate body at the time the pro- 
position was submitted and the contract made, nor when suit 
was filed. 
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2. The law of May 30, 1871, providing for special regis- 
tration is contrary to the Constitution, and void; and the 
proposition of plaintiff in error was submitted to voters 
qualified according to that registration. 

3. The act of April 12, 1871, under authority of which 
the proposition was made and (as alleged) accepted, is un- 
constitutional and void—in this, that the Constitution, art. 12, 
sec, 32, contemplates that the amount of tax to be assessed 
and levied on internal improvements should be the precise 
question submitted to a vote of qualified electors, and not 
whether the county will aid a named enterprise in a gross 
amount upon stated terms. 

4. That the undertaking upon the part of the county of 
Galveston was a “nudum pactum,” and therefore void. 

5. That the contemplated improvement not being confined 
exclusively to the county of Galveston, is not an improve- 
ment authorized by law to be aided by the county of Gal- 
veston. 

6. That the County Court of Galveston county subse- 
quently changed upon its minutes the recitations and orders of 
August 26, 1862, to wit, on the 31st of January, 1873, and 
that such rescission was the judgment of a court of competent 
jurisdiction, and is not appealed from. 

7. That plaintiff’ petition is vague and uncertain, stating 
nothing in fact upon which he can claim anything at law. 

On the 2d of June, 1873, the Legislature passed (Special 
Laws, p. 744) “ An act to promote the speedy construction ot 
a canal between the waters of Galveston bay and Sabine 
lake, and in aid thereof,” the first section of which provided 
that the Texas and Mississippi River, Canal, and Navigation 
Company of Galveston, incorporated on the 17th of March, 
1872, under and in accordance with the provisions of the act 
concerning private corporations, approved December 2, 1871, 
shall be and is hereby invested with the right of locating, 
constructing, owning, operating, and maintaining a canal and 
line of inland water communication, commencing at Hanna’s 
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Reef, on the east bay of Galveston bay, and thence by the 
line that may be found best and most practicable for a con- 
nection at Sabine lake, at or near to Sabine city—said canal 
to be not less than fifty feet wide and six feet deep; and said 
company shall have the right to cross all public highways, 
and to deepen, straighten, or otherwise improve the naviga- 
tion of all streams across or along the course of which it may 
be necessary to construct said canal, ete. * * * Provided, 
That nothing contained in this act shall in any wise validate 
or invalidate any subsidy, real or pretended, from the county 
of Galveston.” 

Said act conferred the right of appropriating public or 
private property on compensation, etc., and gave a land grant 
to the company. A more precise statement of the case is 
not necessary. 


Flournoy, Sherwood & Scott, and T. N. Wau, tor plaintift 
in error. 

I. The absence of the enacting clause is directory to the 
Legislature, and without negative words, does not render the 
act void. (Cape Girardeau v. Riley, 52 Mo., 424.; St. Louis 
v. Foster, 52 Mo., 513; Miller v. State, 3 Ohio, N. 8., 483; 
People v. Superv. of Chenango, 8 N. Y., 328; Rex v. Loxdale, 
1 Burr, 447.) 

If. That sec. 27, art. 5, of the act “concerning private 
corporations,” authorizes the formation of a private corpora- 
tion, to dig a canal for the purposes of navigation. 

The rule is universal that when a law is plain and unam- 
biguous, whether it be expressed in general or limited terms, 
the Legislature should be intended to mean what they have 
plainly expressed, and, consequently, no room is left for con- 
struction. (Cooley on Con. Limitation, 55; People v. Purdy, 
2 Hill, 35; Benton v. Wickwire, 54 N. Y., 226; Denn +. 
Reid, 10 Peters, 524; Bosley v. Mattingly, 14 B. Monroe, 
89; Newell v. The People, 7 N. Y., 97; Enckling +. Sim- 
mons, 28 Wis., 272; Lacey v. Moore, 6 Coldw., (Tenn.,) 548.) 
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If in the same act there be one clause which applies to a 
particular case, and another which is couched in general 
terms, the former shall not restrain the signification of the 
latter. (Dwarris on Statutes, 659; Gregson v. Harrison, 2 
Term R., 164; Statute 19, Geo. IL, ch. 37, vol. 20, 511.) 

Il. That the contract entered into between plaintiff and 
defendant is binding on the county of Galveston. 

When a party contracts with what assumes to be a corpo- 
ration, he is not permitted to deny its existence as a corpora- 
tion at the date of the contract, or to allege any defect in its 
organization as affecting its capacity to contract or sue, and 
such objections are only available by the State. (Cochran v. 
Arnold, 58 Penn., 405; Wright v. Shelby R. R., 16 B. Mon., 
4; Catheart v. Robinson, 5 Peters, 280; Palmer v. Lawrence, 
3 Sandf., 161; McBroom v. Lebanon, 31 Ind., 268; Fay 
v. Noble, 7 Cushing, 188; Foster v. Walton, 5 Watts, 378; 
Steam Navigation Co. v. Weed, 17 Barb., 378.) 

IV. The act of June 2, 1873, extending the privileges and 
recognizing the plaintiff, had the effect to merge or consoli- 
date the original corporation or partnership (if not previously 
incorporated) with the new corporation, by which a new 
entity is created, to which pass the rights and obligations of 
the old entity. (Johnston v. Crawley, 25 Ga., 310; -Paine 
v. Lake Erie & Louis Railroad -Co., 31 Ind., 283; Miller v: 
Lancaster, 5 Coldw. (Tenn.,) 514; Columbus Railroad Co. 
v. Powell, 40 Ind., 37; Min. and Quar. Co. v. Windham Co., 
44 Vermont, 489; Hill v. Beach, 12 N. J. Eq., 31, 1 Bens. 
31.) 

V. In conclusion, the contract made by plaintiff, with the 
county of Galveston was binding upon both parties, whether 
the plaintiff was a corporation or a partnership. The plaintiff 
took the risk of its ability to complete the work according to 
the contract; and if any doubt of its ability had existed, that 
doubt was removed by the act of the Legislature of June 2, 
1873, recognizing their former charter and bestowing all the 
power and franchises necessary not only to complete the 
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contract, but also to exercise the privileges assumed in the 
charter as originally framed. 

If the plaintiff, in its original charter or articles of partner- 
ship, claimed rights and privileges to which it was not legally 
entitled or even beyond the power of the Legislature to grant, 
the defendant had no right to complain, as no such extra- 
ordinary powers are asserted in or -claimed under the con- 
tract; and should the plaintifi’ encroach upon the rights of 
the United States in its navigable waters, or attempt, with- 
out warrant of law, the exclusive navigation of the canal, 
the United States within its jurisdiction, or the State of Texas 
when called upon, would readily come to the assistance of the 
party aggrieved; and, moreover, if the plaintiff has mistaken 
its rights and its power to control the navigation of the canal, 
or to take toll thereon, it will be plaintiffs’ loss, and the gain 
of defendant and the public, as the intercourse between the 
port of Galveston and the Sabine will be opened, a stupen- 
dous work performed, and a thoroughfare established free of 
cost. 


W. E. Delaney, also for plaintiff in error, filed a lengthy 
written argument. 


Ballinger, Jack & Mott, for plaintiff in error, cited King vr. 
Wallis, 5 Term R., 375, as furnishing the rule for construing 
a general word when found in a statute following particular 
ones; also 2 Pars. on Cont., 501-7; Barn. & C., 96; 8 Ad. 
& E., (N. 8.,) 55; Eng. Crim. Law, 463; Jackson v. Ste- 
phens, 16 Johns., 114; Story on Agency, sec. 62; Attwood v. 
Munnings, 7 B. & C., 284. 

They contended that the appellant was utterly devoid of all ° 
the ‘attributes and franchises of sovereignty which would 
entitle it, in carrying out its purposes of navigation, to appro- 
priate under existing law the results of taxation, citing The 
Topeka Case, 20 Wall., 655; Cooley on Tax., 94; Dillon on 
Mun. Corp., sec. 105; 21 Penn., 22. 
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Much of the able and exhaustive brief of appellees’ counsel 
referred to questions not decided in the opinion, and the au- 
thorities cited bearing on them are therefore omitted. 


Reeves, Associate JusticE.—On the 26th day of August, 
1872, the County Court of Galveston county made the tollow- 


ing orders: 
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“Be it remembered, that on the 25th day of June, A. D. 
1872, a petition, signed by not less than fifty treeholders of 
Galveston county, was presented to said court, under and by 


virtue of authority of an act of the Legislature of the State of 


Texas, entitled “An act to authorize counties, cities, and towns 


—_— 


to aid in the construction of railroads and other works of in- 
ternal improvements,’ approved April 12, 1871, to take the 
vote of the electors of said county upon a proposition that said 
county should aid the Texas and Mississippi River, Canal, and 
Navigation Company in the consiruction of a canal and line 


ee 


F 


of water communication from Galveston bay to Sabine pass, 
by making a donation to said company of seven thousand 
five hundred dollars per mile from Galveston bay to Sabine 
pass, in the bonds of said county, payable in twenty years 
from date, with interest at ten per cent. per annum, payable 
semi-annually, and providing that the entire distance of the 
‘anal and line of water communication shall not exceed 
seventy mile; in length; and in the event it shall be less than 
seventy miles, the donation shall only be required for the 
actual number of miles on the line; the bonds to be issued 








after the completion of each section of five miles. 

“And on the 25th day of June, A. D. 1872, said petition 
coming on to be heard in said court, upon due consideration, 
the following order was made by said court, to wit: ‘It is 
ordered by this court that an election shall be held ini the 
county of Galveston, at the court-house thereof, on the 27th 
day of July, 1872, for the purpose of taking the opinion of 
the electors of said county ior or against the proposition that 
Galveston county make a donation of seven thousand five 
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hundred dollars per mile, in the bonds of said county, bear- 
ing ten per cent. interest, payable semi-annually, the bonds 
to be issued in accordance with an act entitled “An act to.au- 
thorize counties, cities, and towns to aid in the construction 
of railroads and other works of internal improvements,” ap- 
proved April 12, 1871, and to be payable in twenty years 
after the date of their issuance to the Texas and Mississippi 
River, Canal, and Navigation Company,’ for the purpose of 
aiding the said company in constructing a canal and line of 
water communication from Galveston bay to Sabine pass. 

«¢ And it is further ordered that G. W. Grover, William 
McQuinn, Robert Smearback, be and they are hereby ap- 
pointed managers to conduct the said election, which election 
shall begin on the 27th day of July, and continue four days— 
Monday, July 29; Tuesday, July 30; Wednesday, July 31; 
and the said managers shall make return thereof to this court 
within four days from the last day of said election; and it is 
further ordered that this order be published in the Galveston 
Civilian, a newspaper printed in said Galveston county, for 
three weeks previous to the election.’” 

And afterwards, at a special term of the County Court, the 
following order was made: 

«Be it remembered, that on this, the 5th day of Augusi, 
1872, being the first Monday after the closing of the special 
election ordered upon the proposition of the Texas and 
Mississippi River, Canal, and Navigation Company, all the 
members of the court being present, and the managers of the 
special election having duly made a report and return to this 
court of the results of said election, with the ballots and 
records of persons who voted, it is adjudged that it appears 
therefrom that there were one thousand and forty electors 
duly registered for said election, and that of these 730 voted 
at said election—704 for the proposition, and 26 against the 
proposition—and that, therefore, two thirds of the registered 


voters have voted for the proposition, and that the same is 
earried,” Ke. 
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“Tt is ordered, adjudged, and decreed by the County 
Court in and for Galveston county, as authorized and re- 
quired by law, that upon the completion of each section of 
five miles of said canal and line of water communication by 
the said Texas and Mississippi River, Canal, and Navigation 
Company, according to the terms and stipulations contained 
in the proposition hereinbefore recited, and a report of the 
same made to this court as therein recited, the County 
Court of Galveston county will issue and deliver, or cause 
to be issued and delivered, unto said company, or to any one 
duly authorized by the said company to receive and receipt for 
the same, county bonds of the county of Galveston of the 
denominations of one thousand dollars and five hundred 
dollars, with semi-annual interest coupons attached thereto, 
at the rate of ten per cent. per annum, said interest maturing 
on the first days of January and July of each and every year, 
said bonds to be executed, issued, registered, and the pay- 
ment of the same provided for as required by the provisions 
of said act of the Legislature, approved April 12, 1871, and 
to be payable twenty years from and after the date, in law- 
ful money, to bearer. 

“That said bonds, so to be issued and delivered, shall be to 
the amount of seven thousand five hundred dollars per mile 
for each and every mile of said canal and line of water com- 
munication aforesaid, completed as aforesaid, but in no event 
for a greater number of miles than seventy miles; and if the 
actual number of miles on said canal and line of water com- 
munication be less than seventy, then only for such actual 
distance. 

«And it is further ordered, adjudged, and decreed by the 
court, that a special annual tax of one fourth of one per cent. 


shall be levied and assessed upon all real and personal prop- 
erty situated in the county of Galveston, to provide a fund, 
as required by law, to pay the annual interest, and two per 
cent. as a sinking fund for the payment of the principal of 
such bonds as may be issued to said company during the en- 
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suing year, to wit, A. D. 1873, and to pay the expenses of 
assessing and collecting the same. 

“The action of the court herein, is based upon and controlled 
by the acts of the Legislature of April 12, 1871, and of May 
31, 1871, the latter requiring special registration.” 

On the 11th of October, 1873, the president of the company 
reported to the Circuit Court that five miles of canal between 
Galveston bay and Sabine pass was ready for use, being the 
required width and depth, and asked the court to appoint 
a commissioner to examine, inspect, and report upon the 
work, 

The commissioner appointed by the court to examine the 
work reported, on October 22, 1873, that there were com- 
pleted five miles of canal and water communication through 
and from Hanna’s reef towards Sabine pass, fifty feet in width 
and six feet and over in depth. 

On November 10, 1873, the president of the company, by 
written application, asked the court to issue the bonds to the 
company. On the same day the application for the issuance 
of the bonds was refused by the County Court. 

The authority of the court to aid in the construction of 
works of internal improvements is derived from the Consti- 
tution. This power is conferred by section 32, article 12, of 
the Constitution, which is as follows: “Sec. 32.,The inferior 
courts of the several counties in this State shall have the 
power, upon a vote of two thirds of the qualified voters of 
the respective counties, to assess and provide for the collec- 
tion of a tax upon the taxable property, to aid in the con- 
struction of internal improvements: Provided, That said tax 
shall never exceed two per cent. upon the value of such 

property.” 

The power to assess and collect the tax, not to exceed two 
per cent. upon the value of the taxable property of the county, 
is subject to a vote of two thirds of the qualified voters of 
the county. The particular mode in which the power shall 
be exercised is not prescribed by this section, and the Legis- 
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lature may therefore regulate its exercise by the passage of 
such laws as may be necessary for that purpose, not incon- 
sistent with this provision of the Constitution. The act of 
April 12, 1871, and the act of May 31, 1871, have reference 
to this section of the Constitution. 

The act of April 12, to authorize counties, cities, and 
towns to aid in the construction of railroads and other 
works of internal improvements, provides for an election, upon 
the petition of not less than fifty freeholders of the county, to 
take the opinion of the voters on a proposition that the county 
shall aid in the construction of any proposed work of internal 
improvement, either by taking stock, making a loan, or 
making a donation thereto. 

If two thirds of the qualified voters of the county vote for 
the proposition, it is made the duty of the County Court to 
issue bonds of the county, to draw interest not exceeding ten 
per cent. per annum, and to levy a tax upon all real and 
personal property in the county, not exceeding two per cent. 
on the assessed value in any one year. 

A proposition showing the amount of the donation, paya- 
ble in the bonds of the county and describing the extent and 
nature of the improvements to be constructed, is virtually a 
proposition that the county should pay the bonds by taxa- 
tion. In no other way can a county pay its bonds. 

The action of the County Court, as declared in its order of 
August 5, 1872, was based upon and controlled by the acts 
of April 12 and May 31. 

There is nothing in the Constitution to prohibit the Legis- 
lature from passing registration laws not inconsistent with its 
provisions. In the exercise of this right, the Legislature en- 
acted the law of May 31, requiring a special registration of 
voters, and declaring who should be considered qualified 
voters at any election held under the provisions of the act 
of April 12. 

To ascertain who were qualified voters, the registrar was 
required to make a special registration of the qualified voters— 
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the registration to be conducted in accordance with the pro- 
visions of the act of July 11, 1870. 

By the 5th section of the act, it is provided “that per- 
sons duly registered and holding certificates of special regis- 
tration, issued under the provisions of this act, shall be deemed 
qualified voters, and it shall not be deemed lawful for any 
person not so registered and holding such certificate of regis- 
tration to vote upon a proposition at any election held under 
and by virtue of the provisions of ‘An act to authorize coun- 
ties, cities, and towns to aid in the construction of railroads 
and other works of internal improvement.’” (Approved 
April 12, 1871.) 

This act confines the right to vote on a subsidy to those 
who have a certificate of special registration. The right to 
register applies to all who are otherwise qualified to vote. 
(Article 3, see. 1, article 6, sec. 1, Const. of 1869.) 

The allegation in the answer that two thirds of the quali- 
fied electors did not vote for the proposition was a question 
of fact, and did not properly arise on demurrer to the peti- 
tion. 

The other objections, so far as may be regarded as neces- 
sary to the case, will be considered together. 

The defendant denies that the plaintiff was a valid corpo- 
ration under the laws of the State at the time the donation 
was made, and denies that the act of December 2, 1871, 
under which the association organized, was a valid law, for 
want of an enacting clause. 

The plaintiff insists that the want of an enacting clause was 
a clerical error, and was corrected by the act of April 23, 
1873. 

1. Whether the act of December 2 was a valid act for 
want of an enacting clause, as prescribed by the Constitution ; 
and— 

2. Whether the act authorized the voluntary incorporation 
of a canal company, such as the plaintiff. 

The charter of the plaintiff as a corporation, under the 
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act of December 2, 1871, was filed in the office of the Secre- 
tary of State, February 28, 1872. 

In addition to the charter, the plaintiff, by an amended 
petition, alleged that the company was duly incorporated by 
an act of the Legislature passed June 2, 1873, and that said 
act relates back to the original association. 

In the original petition the plaintiff claims to be a corpo- 
ration duly chartered under the Constitution and laws of the 
State, and prays for a mandamus to compel the County Court 
of Galveston county to issue the bonds voted by the county 
to the plaintiff in aid of the construction of the canal. 

On the 23d of April, 1873, the Legislature passed an act 
amending the first section of the act of December 2, 1871, 
with an enacting clause, and providing that all companies 
incorporated prior to the passage of the act of April 23, in 
accordance with the provisions of the act of December 2, 
should be validated as fully as if said act had contained the 
legal enacting clause. 

It is contended that the act of April 23 is not retrospective 
in the sense of the constitutional inhibition. The authority 
of the Legislature to pass retrospective laws in certain classes 
of cases has been upheld as not being opposed to this consti- 
tutional provision. 

Judge Cooley, in his Treatise on Constitutional Limita- 
tions, (p. 371,) gives as examples of these classes “statutes to 
cure irregularities in the assessment of property for taxation 
and the levy of taxes thereon; irregularities in the organiza- 
tion or elections of corporations; irregularities in the votes 
or other action of municipal corporations, or the like, where 
a statutory power has failed of due execution, through care- 
lessness of officers or other cause; irregular sessions of 
courts,” &. The learned judge collects the cases on this 
point in his notes on page 371. 

The Constitution of this State declares that the style of the 
laws shall be: “Be it enacted by the Legislature of the State 
of Texas.” 
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In the ease of The State v. Delesdenier, 7 Tex., 94, the 
court said that the same clause in the Constitution of 1845 
was inapplicable to a resolution, order, or vote, as contradis- 
tinguished from a bill. 

In Swann v. Buck, 40 Miss., 292, the question was whether 
a resolution was void for want of an enacting clause. The 
style of the laws, as required by the Constitution, was, “ Be 
it enacted by the Legislature of the State of Mississippi.” 
The style of the resolution was, “Resolved by the Legisla- 
ture of Mississippi.” The court held “that the requirement 
of the Constitution was substantially complied with, and the 
will of the Legislature sufficiently declared.” 

In Vinsant, Adm’r, v. Knox, 27 Ark., 286, the court held 
‘“‘that the Constitution must be substantially complied with, 
and that any law or act without the enacting clause is null 
and void.” 

In the case of McPherson v. Leonard, 29 Maryland, 389, 
it was held that the enacting clause is directory and not man- 
datory, and that its omission does not render the act void. 

Cushing, in his work on the Law and Practice of Legisla- 
tive Assemblies, (sec. 2102,) says: “ Where enacting words 
are prescribed, nothing can be a law which is not introduced 
by those very words, even though others which are equiva- 
lent are at the same time used.” 

The judge who delivered the opinion of the court in the 
case of The People v. Lawrence, 36 Barb., (N. Y.,) 185, says: 
“T am not aware that any court in this State has yet felt 
constrained or even authorized to hold any provision of the 
Constitution to be merely directory.” 

The Constitution of Texas, as is the case of most, though 
not all, of the other States, has prescribed the style and even ~ 
the words, of the enacting clause. 

The same thing is done in the requirement that the style 
of all writs and process shall be, “The State of Texas,” and 
that all prosecutions shall be carried on in the name and by 
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the authority of the “State of Texas,” and shall conclude 
“against the peace and dignity of the State.” 

It is not necessary in the present case tu express an author- 
itative opinion on this question, and none is expressed. I 
have not found any authorities on the question not referred 
to in the very able briefs of counsel on both sides of the 
case. 

Does the act of December 2 authorize the company to 
construct a canal for the purposes mentioned in the charter 
of 1872? The charter declares: 

1. That the corporation shall be known as the “Texas and 
Mississippi River, Canal, and Navigation Company.” 

2. “Said corporate body is organized for the purpose of con- 
structing, operating, and owning a canal, and for the purpose 
of navigation by such vessels as the directory may deem 
proper, between the waters of Galveston bay and those of 
Sabine lake, and the tributaries thereof, by the most prac- 
ticable route, passing through the counties of Galveston, 
Chambers, and Jefferson, in said State, and thence by the 
most feasible route to the navigable waters of the Mississippi 
river, to the end that steamboat navigation may be estab- 
lished between Galveston city and said river and its tributa- 
ries.” 

3. Said corporate body shall exist as such, and perform 
the purposes of its organization, for the period of ninety-nine 
years, unless sooner dissolved, as provided in said act. 

4, This article relates to the principal office and other 
offices of the company. 

5. Provision is made for the directors of the company. 

6. “The capital stock of said company shall be five hun- 
dred thousand dollars, divided into shares of one hundred 
dollars each.” . 

7. “The powers and duties of said company, and the mode 
of conducting and operating its affairs, shall be in accord- 
ance with the provisions of the above-named act.” (Decem- 
ber 2, 1871.) 
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By the first section of the above-named act, it is declared 
that corporations are public or private. 

“Src. 2. A public corporation is one that has for its object 
the government of a portion of the State.” 

“Src. 3. Private corporations are of three kinds: first, relig- 
ious; second, corporations for charity or benevolence; and 
third, corporations for profit.” 

The fourth section provides that private corporations may 
be ereated by the voluntary association of three or more 
persons for the purposes and in the manner mentioned in the 
act. 

By the fifth section the purposes for which private corpo- 
rations may be formed are specified, and numbered from one 
to twenty-six and twenty-seven, (27:) “For any other pur- 
pose intended for mutual profit or benefit not otherwise 
especially provided for, and not inconsistent with the Consti- 
tution and laws of this State.” 

Among the different objects enumerated are the construc- 
tion and maintenance of roads, except railroads and bridges 
connected therewith; telegraph lines, stages, &c; the building 
and navigation of steamboats, and carriage of persons and 
property thereon; street railways, (26;) “the construction 
and maintenance of canals for the purpose of irrigation or 
manufacturing purposes.” (Paschal’s Dig., art. 5935.) 

Unless a canal for purposes of navigation, such as the one 
described in the charter of the plaintiff, is embraced in the 
gerieral clause of the act, it is not otherwise provided for. 

The various purposes for which private corporations may 
be created by voluntary association, are specified with great 
exactness and minuteness of detail. 

In the main, the same works can be constructed without ° 
the aid of corporate powers. 

The plaintiff claims the powers and franchises of a corpo- 
ration for a purpose not expressed in the act and inconsistent 
with the purposes which are expressed. 

A canal for irrigating or manufacturing purposes, has 
19 
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scarcely any properties in common with the enterprise pur- 
posed by the charter of the plaintiff. 

The object of the plaintiff, as declared by the charter, was 
to construct a canal between Galveston bay and Sabine lake, 
passing through several counties in the State, and finally to 
the navigable waters of the Mississippi river, to the end that 
steamboat navigation might be established between Galveston 
city and said river and its tributaries. Such an enterprise 
is not, we believe, provided for by the act of December 2. 
The general clause is controlled by the subject to which it 
relates, and refers to objects of the character of those named 
in the act. 

No additional powers were conferred on the plaintiff by 
the amendatory act of April 23, 1873. It was intended by 
this amendment to validate the act of December 2, 1871, 
without enlarging the powers of corporations created under 
its provisions. If, then, no authority was given by the act 
of December 2 to make the canal in question, it cannot 
be maintained that such authority was given by the act of 
April 23. 

The act of June 2, 1873, recognizes the plaintiff as a cor- 
poration, under the act of December 2, and authorizes the 
construction of the canal according to the terms of its charter 
of February or March, 1872, with a land grant and other 
important rights and privileges, such as no one, or any num- 
ber, however large, or however associated, can exercise but 
by the sovereign authority of the State. 

The company could not have performed these acts nor 
have enjoyed the immunities and privileges secured by this 
act of June 2, by virtue of its articles of association in any 
capacity, whether as a corporation, a joint stock company, 
or as individuals, if the act of December 2 had contained the 
legal enacting style. 

The act of June 2 provides, “that nothing contained in 
this act shall in any wise validate or invalidate any subsidy, 
real or pretended, from the county of Galveston.” It can 
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therefore have no influence on the decisions of this case, 
whatever may be the rights of the company in other 
respects. 

It does not appear that the County Court, or the county 
of Galveston, had any agency in procuring the amendments 
to the act of incorporation, or that the county had acted 
upon the amendments and thereby incurred new liabilities 
to the company, and that the company had for that reason 
acquired rights not existing before. On the contrary, the 
County Court, as early as January, 1873, before any amend- 
ment was passed, had revoked its order levying the tax to 
pay the bonds, and it was not until the following October 
that the company reported to the County Court that five 
miles of the work had been completed. How much or 
whether any part of the canal was constructed before the 
revocation of the order does not appear. No time was fixed 
by the parties to begin the work. The bonds of the county 
were to be issued on the completion of each and every sec- 
tion of five miles of canal; and if any portion of the line was 
not completed at the end of the five years from the date of 
the acceptance of the proposition, the county was released 
from any donation for the unfinished part of the work. 
Taking the order of the County Court as fixing the date, 
the proposition was accepted August 5, 1872. 

The equitable rights of the plaintiff were not such rights 
as may be enforced by mandamus. 

AFFIRMED. 





Martin A. Davey v. County or GALVESTON 


. Blessing v. City of Galveston, 42 Tex., 641, reaffirmed. 

Cain v. The State, 20 Tex., 356, reaffirmed. 

. CONSTITUTIONAL LAW.—The act of February 2, 1856, (Paschal’s 
Dig., 2061-2071,) entitled ** An act to authorize the County Courts of 
the State to grant a license for the retail of spirituous, vinous, and 
intoxicating liquors, in quantities Jess than a quart, and imposing a 
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license tax for such privilege :*’ Held, To embrace but one leading 
object; its subsidiary provisions are legitimately connected with, 
and tend to enforee such main object so expressed in its title. 

4. CONSTRUCTION OF STATUTES.—The said act and the amendment to 
it (October 27, 1866, Paschal’s Dig., 2075-2082) was not repealed by 
the act of November 6, 1866, ‘* An act to levy taxes ;”’ the provisions 
in said acts not conflicting. The amount of the tax, the manner of 
collecting it, and the purpose to which it should be applied are 
matters of legislative discretion. 

5. COURT-HOUSE AND JAIL TAX.—The act ‘authorizing the Police 
Courts of the several counties of the State fo issue and sell bonds 
for the purpose of erecting court-houses and jails, and to levy a 
special tax to meet the same,’’ approved October 27, 1866, (Gen. 
Laws, 11th Leg.,) was intended to enable the different counties to 
provide the means to erect suitable buildings for the proper admin- 
istration of justice and enforcement of the law; and such act was 
sufficient authority to levy a tax to pay interest on bonds for the 
erection of a *‘jail and work-house.”* 

6. SAME.—That such bonds have not been issued, is not a sufficient 
ground to maintain an action to recover taxes so levied, in the ab- 
sence of allegations that the county had abandoned the purpose of 
erecting such buildings, or that. the tax collected had been diverted 
to other purposes. 





ApprEAL from Galveston. Tried below before the Hon. A. 
P. McCormick. 
. Under the act entitled “An act to authorize the Police 
4 Courts of the several counties of the State to issue and sell 
ie county bonds for the purpose of erecting court-houses and 
jails, and to levy a special tax to meet the same,” approved 
October 27, 1866, (Gen. Laws, 11th Leg., p. 66,) the Police 
Court of Galveston county, at its January Term, 1867, made 
an order levying a special tax of one half of the amount 
levied by the State on all subjects of taxation for the purpose 
of paying interest and principal on county bonds to be issued 





ii and negotiated for the purpose of erecting a jail and work- 


4 house for said county. The court, at the same term, provided 
i for the issuance, &e., of such bonds. 

( Under this tax, seventy-five dollars was collected of Davey, 
as a special tax on his occupation of selling liquors in quan- 


tities less than one quart. 
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The bonds contemplated in the order above were never 
issued. 

Under the act entitled “An act to authorize the County 
Courts of this State to grant a license for the reiail of spirit- 
uous, vinous, and other intoxicating liquors in quantities less 
than a quart, and imposing a license tax for such privileges,” 
approved February 2, 1856, (Paschal’s Dig., arts. 2061, 2071,) 
and an act to amend the 3d, 4th, 5th, and 9th sections of the 
above-entitled act, approved October 27, 1866, (Paschal’s 
Dig., art. 2072, &e.,) the sum of three hundred dollars per 
year, for each of the years 1867, 1868, and 1869, and for the 
year 1870, ending in August, was collected by the treasurer 
of Galveston county from Davey, as a jury fund or license 
tax on his occupation above stated; which sum was appropri- 
ated and paid out for jury service. 

Under a levy of taxes made by the County Court for gen- 
eral county purposes for the years 1867, 1868, 1869, and for 
1870, ending in August, the further sum of one hundred and 
fifty dollars for each year was collected by Galveston county, 
of Davey, as county tax on his occupation for those years; 
which sums were paid into the county treasury and appropri- 
ated for general county purposes. 

Davey presented his claim for said taxes, as illegally col- 
lected of him, to the County Court for allowance and pay- 
ment. 

The County Court refused to audit or pay his claims, and 
he brought suit in the District Court, and judgment was ren- 
dered against him, from which he appealed. 


Ben. C. Franklin and L. E. Trezevant, for appellants, in- 
sisted— P 

I. The special tax levied for jail and work-house was 
illegal. (Paschal’s Dig., art. 1044; Cooley’s Const. Lim., 194, 
488, 490, 494, 518, 520; Dillon on Mun. Cor., §§ 12, 55, 610, 
and note, 731, 732; Black. on Tax Titles, 106, 162, 164, 
447, 448; McSpedon v. Mayor of New York, 20 How. Pr. 
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Rep., 895; Sharp v. Speir, 4 Hill, 76; City of Leavenworth, 
v. Norton, 1 Kan., 432; Judge of Campbell County v. Taylor, 
8 Bush., 206; Sedg. on Stat. and Const. Law, 466; Super- 
visors of Cumberland County v. Webster, 53 Ill, 141; Mack 
v. Jones, 1 Foster, (N. H.,) 395; Dillingham v. Snow, 5 Mass,, 
547; Weeks v. City of Milwaukie, 10 Wis., 242; Ashville rv. 
Means, 7 Ired., (Law,) 406; Truett v. Justices, 20 Ga., 102; 
Stetson v. Kempton, 13 Mass., 272; Lisbon v. Bath, 1 Foster, 
319; Bussey v. Gilmore, 3 Greenl. Rep., 191; Philbrook »v, 
County of Kennebec, 17 Maine, 196; Bradford v. Chicago, 
25 Ill., 412; Wapello County Case, 13 Iowa, 388.) 

If. The act under which the $300 license tax for jury fund 
was collected was unconstitutional. The act of February 2, 
1856, and the amendatory act of October 27, 1866, are in 
violation of the constitutional provision: “ Every law enacted 
by the Legislature shall embrace but one object, and that 
shall be expressed in its title.” It contains as one object, 
police regulation; and another, taxation. (Cannon v. Hemp- 
hill, 7 Tex., 208; City of San Antonio v. Gould, 34 Tex., 49; 
Cooley, 479, 496, 572, 586; Blackwell, 1; Bouvier’s Dic., 
title Police; Napier v. Hodges, 31 Tex., 287; Baker v. Panola 
County, 30 Tex., 91; Commonwealth v. Holbrook, 10 Allen, 
200; Ward v. Maryland, 12 Wall, 418; Brown v. Maryland, 
12 Wheat., 419; State v. City of Hoboken, 33 N. J. Law 
Rep., 280; The Mayor v. Second Avenue R. R. Co., 32 N. 
Y., 261; The Mayor v. Third Avenue R. R. Co., 33 N. Y., 

2; Freeholders of Essex v. Barber, 2 Hals., 64; Mayor of 
Columbia v. Beasly, 1 Humph., 240; City of Burlington v. 
The Putnam Ins. Co., 31 Iowa, 102; Leonard v. City of Can- 
ton, 35 Miss., 189; Commonwealth v. Stodder, 2 Cush., 562; 
Dunham v. ‘Trustees of Rochester, 5 Coy., 462; Attorney 
General v. Win. Lake & Fox River Plankroad Co., 11 Wis., 
44; Robinson v. Mayor of Franklin, 1 Humph., 156; Waters 
v. Leech, 3 Ark., 110; Ex parte Burnett, 30 Ala., 461; Erie 
R. R. Co. v. The State, 31 N. J. Law, 531; Paschal’s Dig., 
art. 1187; Lauer v. The State, 22 Ind., 461; The State v. St 
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Louis Cathedral, 23 La. Ann., 720; The People v. Dehany, 
20 Mich., 349.) 

III. The special tax of $300 as jury fund was not collect- 
able by law, because the act of 2d February, 1856, and the 
amendatory act of October 27, 1866, under which the tax was 
collected, were repealed by “an act to levy taxes,” approved 
November 6, 1866. (Gen. Laws 11th Leg., 91.) (Counsel 
discussed Napier v. Hodges, 31 Tex., 287.) 

IV. The tax of $150, levied by the county as occupation 
tax, is in violation of the following clause in the Constitu- 
tion: “Taxation shall be equal and uniform throughout 
the State.” On this point, in addition to their brief in Blez:- 
ing v. City of Galveston, 42 Tex., 641, counsel. cited Crow +. 
State, 14 Mo., 237; Ryerson v. Utley, 16 Mich., 269; Cooley, 
495, and note 1; 12 Allen, 504, 15 B. Monr.; Parish of Or- 
leans v. Cochran, 20 La. Ann., 373; State v. Merchants’ Ins. 
Co.. 12 La. Ann., 802; Police Jury v. Nouges, 11 La. Ann., 
739; People v. McCreary, 34 Cal., 455, (overruling People v. 
Coleman, 4 Cal., 46; People v. Naglee, 1 Cal., 252;) Knowl- 
ton 7. Supervisors of Rock County, 9 Wis., 410; Gilman +. 
Sheboygan, 2 Black, 510; Attorney General v. Win. Lake 
& Fox River Plankroad Co., 11 Wis., 35; Marr v. Enloe, 1 
Yerg., 452; Mayor of Nashville v, Althorp, 5 Cald., 554; 
Oliver v. Washington Mills, 11 Allen, 268; Mayor of Colum- 
bia v. Beasley, 1 Humph., 232; State v. Eastabrook, 3 Ne- 
vada, 173; City of Lexington vr. MeQuillan’s Heirs, 9 Dana, 
512; Sutton’s Heirs v. Louisville, 5 Dana, 28. 


1 
ile 
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V. The county can properly be sued for illegal taxes they 
have levied and received. (VPaschal’s Dig., arts. 1044, 1045; 
Baker v. Panola County, 30 Tex., 86; Watkins +. Walker 


County, 18 Tex.,685; County v. Barker, 7 Minn., 267; First 


National Bank of Sturgis v. Watkins, 21 Mich., 483; Paine 
v. Commissioners, &c., Wright, (Ohio,) 417; Estep v. Keokuk 
County, 18 Iowa, 199; Jay v. County of Oxford, 3 Greenl., 


122; Joyner v. Egremont, 3 Cush., 567; Swift v Inhab- 
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itants of Danville, 51 Maine, 359; Small v. City of Pough- 
keepsie, 37 N. Y., 511.) 


Wheeler & Rhodes and C. B. Sabine, for appellee, both filed 
briefs. 


L. E. Trezevant, in supplemental brief for appellant.—The 
ule that if a person pay money voluntarily he cannot recover 
it back does not apply where the parties are not on equal 
terms in the transaction. (City of Marshall v. Snediker, 25 
Tex., 460; Baker v. Panola Co., 80 Tex., 86; City of Gal- 
veston 7. Sydnor, 39 Tex., 236; Lafou rv. Dufrocq, 9 La. An., 
350. Where the money is taken illegally and under color of 
public office, an action lies for its recovery. First National 
Bank v. Watkins, 21 Mich., 483, where all the cases are 
collected ; Steele v. Williams, 20 Eng. L. and Eq., 319, in 
which Martin, B., says, “the case of Morgan v. Palmer, 2 B. 
& C., 729, shows that if a person illegally claims a fee colore 
officii, the payment is not voluntary so as to preclude the 
party from recovering it back.” (2 Greenl., sec. 121 and 
notes; Barnes v. Foley, 5 Burr, 2711; Story on Agency, sec. 
307; Frye v. Lockwood, 4 Cowen, 454; Bend v. Hoyt, 18 
Peters, 268; 20 Ind., 301; Amesbury Wool and Cotton 
Manufactory v. Inhabitants, 17 Mass., 461; Bradford v. City 
of Chicago, 25 Ind., 411; County v. Parker, 7 Minn., 267 ; 
Joyner v. Egremont, 3 Cush., 567; Leonard v. City of Can- 
ton, 35 Miss., 189; 12 Pick., 7; 40 Ind., 340; 42 IIL, 356; 
4A. & E., 858; 10 Howard, 242; 49 Eng. C. L., 253, 292; 
S. C.,7 Man. & G., 253, 292; 49 Eng. C. L., 586; 8. C., 7 
Man. & G., 586; 10 Eng. C. L., 310; 8. C., 4 B. & C., 200; 
50 Eng. C. L., 394; 10 Gilman, 513; 39 New Hamp., 143, 
145, 146, 148, 149; 20 Mich., 118; 4 Met., 181; 7 Greenleaf, 
134; 9 Howard, 619; 3 Johnson’s Cases, 238.) 





Moorg, Assocrate Justice.—This is a suit by appellant to 
recover back money which, it is alleged, had been wrong- 
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fully and illegally collected from l:im as taxes by the county 
of Galveston. The taxes, which are charged to have been 
thus illegally exacted and collected, are— 

Ist. Special tax levied for the year 1867, to pay principal 
and interest on bonds to be issued for the erection of a jail 
and workhouse. 2d. License tax paid to the county treas- 
urer for the benefit of the jury fund in the years 1867, 1868, 
1869, and 1870. 3d. Tax for general county purpose of 
one half the oceupation tax levied on appellant by the State 
for the same years. 

On the trial, the court instructed the jury in effect that 
appellant was liable for the amount which he alleges he had 
paid as license and county occupation tax; and if no greater 
amount had been collected they should find for the defendant, 
but if any greater amount had been collected and appropri- 
ated by the defendant, the plaintiff was entitled to a recovery 
for such excess. No reference is made in the charge to the 
special tax for the erection of a jail and workhouse, and 
no instructions whatever were requested by either party. 
The jury returned a general verdict in favor of the defendant, 
and the court gave a corresponding judgment, from which 
the plaintiff appeals and assigns for error 

“I. The court erred in each and every part of the charge 
given to the jury. 

“TI. The court ered in overruling plaintiff’s motion for 
a new trial. 

“TIT. The verdict of the jury is contrary to law, the evi- 
dence, and the charge of the court, and the judgment is for 
the defendant, when it should have been for the plaintiff.” 

As the first and third assignments are the precise grounds 


presented by the motion for a new trial, the second assign- 


ment, that the court erred in overruling this motion, is no 
more than a reiteration of them. 

Weare called upon by the first assignment to decide whether 
the county of Galveston was authorized to collect from ap- 


pellant, for general revenue, during the years mentioned in 
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the petition, one half the amount of occupation tax levied 
upon him by the State; and whether during the same time 
he was required to pay to the county treasurer a license tax, 


pi eae 


for the benefit of the jury fund, as a retailer, of spirituous 


— 


wines and other intoxicating liquors. 

In regard to the first of these taxes it will suffice to say : 
that the objections which are made to it were fully considered 
and decided in the case of Blessing v. The City of Galveston, 


5 


h 
eit 


42 Tex., 641, in which the same argument and authorities 
were urged that are now relied upon for the reversal of the 
judgment in this case. A reconsideration of them has not 
shaken our confidence in the correctness of the conclusions 
to which we then came, and we deem it therefore unneces- 
sary to reopen their discussion. 

In regard to the second of these taxes it is urged that the 
act of February 2, 1856, by which it is imposed, was repealed 
by the act to adopt and establish a penal code, approved 
August 28, 1856. This precise question was fully considered, 
and after a most thorough and exhausting discussion was 
decided in the negative by this court in the case of Cain 
v. The State, 20 Tex., 356. Although the present chief 
justice dissented from the conclusion of the majority of the 
court, the judgment has ever since been regarded by the 
court and bar as settled law, and it is now much too late 
to reopen it. 

It is also insisted that the act is unconstitutional because 
it embraces two objects, both of which are expressed in its 
title. The number of cases in which the court has been 
called upon to consider similar objections to other laws, 
renders it unnecessary to say little more than that this ob- 
jection cannot be maintained. The act embraces, as we think, 
but one leading object. All its provisions are subsidiary to, 
and legitimately connected with, and tend to effect and 
enforce, this main object, which is sufficiently, clearly, and 
definitely expressed in the title. The constitutionality ‘of 
the act, as we have just said, was directly before the court 
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shortly after its enactment; and the fact that no objection of 
this kind was then made to it by counsel or the court, and 
that it has been ever since recognized as a valid and consti- 
tutional enactment, is strongly persuasive that the objection 
is without force. Legislation of a similar character, both in 
respect to the title and the subject-matter of the act, has, it 
is believed, been of frequent occurrence; and it has been 
too long recognized and enforced to be lightly set aside or 
annulled by the courts. 

Nor do we think we are justified in saying that this act of 
February 2, 1856, and the amendment thereto of October 
27, 1866, were repealed by the act entitled “An act to levy 
taxes,” approved November 6, 1866. It cannot be denied 
that appellant was engaged in an occupation for the pursuing 
of which he might be required by law to procure a license, 
and upon which an occupation tax could be imposed by the 
Legislature. The amount of such tax, the manner of col- 
lecting it, and the purposes to which it should be applied 
when collected, are matters of legislative discretion. We 
cannot say that laws enacted by the Legislature to effect 
these purposes are unconstitutional, unles: they are clearly 
shown to be in conflict with some provision of that instru- 
ment; nor can the court say that the Legislature may not 
assess the amount of tax it intends levying, by different aets, 
in which the amount collected under one act may be appro- 
priated differently from that imposed by the other. Nor do 
we think that we would be warranted in holding that the 
former of such acts was repealed by the latter, by implication, 
unless they were clearly and manifestly in conflict with each 
other. 

The jury were instructed, if a greater amount had been 
collected from appellant than he was liable for as occu- 
pation and license tax, they should find in his favor for such 
amount; and as it appears that he had paid in 1867 seventy- 
five dollars as jail and workhouse tax, it is insisted that the 
verdict is against the evidence, and the judgment should be 
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reversed. It would suffice to say, in answer to the objection 
to the judgment, that the third assignment of error is too 
general and indefinite to require us to consider a special 
objection to a verdict of this character. But, aside from 
this, the objection presents no valid ground for a reversal of 
the judgment. It is insisted that the law only authorizes the 
levy of taxes by the several counties of the State for the 
construction of “court-houses and jails,” while this tax was 
assessed to pay the principal and interest of bonds to be 


issued to erect a “ jail and workhouse.” And.hence the tax, 


in so far as it was intended to provide means for erecting a 
workhouse, was unauthorized and void. This, in our opinion, 
is a much too technical construction of the law, as well as of 
the action of the County Court under it. The intent and 
purpose of the statute is to enable the different counties to 
provide means to erect suitable buildings for the proper 
administration of justice and enforcement of the law, with 
which the object to which the tax levied by Galveston 
county was to be applied, was entirely consistent and appro- 
priate. 

It is also urged, as we think, with more reason, that no 
such bonds as those referred to in the levy of the tax have 
been issued by the county, and therefore appellant is entitled 
to ‘recover back the tax collected from him to pay them. 
But it is not alleged that the county has abandoned all in- 
tention of issuing the bonds in future, or that the tax has not 
been applied to the construction of a jail or prison for the 
use of the county, or that the money so collected has been 
improperly diverted from the purpose for which the tax was 
levied. Unless something of this kind was clearly shown, 
appellant unquestionably cannot recover it back from the 
county. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED. 
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JAMES H. Raymonp et AL. v. B. L. MANN ET AL. 


1 DRAFT—DILIGENCE.—A draft drawn by an agent on, his principal, 
in the usual course of his business, is as if drawn by the principal on 
himself; such a principal is not entitled to protest, notice, or 
other diligence necessary to bind indorsers. 

. AGENT'S POWER TO BIND PRINCIPAL.—Where an agent obtains 
money in the business of his principal, and which is so used, the 
principal is responsible for the money so obtained; and that such 
agent obtained the money by negotiating a check on his prificipal 
does not affect the liability. 


lo 


3. PLEADING.—The rules of pleading and practice at common law on 
bills ef exchange and promissory notes have no force in our courts; 
and whether a draft or bill of exchange given by such agent on his 
principal for money used for such principal be treated as a promis- 
sory note or as a mere history of the transaction, the equities 
between the parties to it must control. 


AppraL from Galveston. Tried below before the Hon. A. 
P. MeCormick. 

Raymond & Whitis brought suit in the Galveston District 
Court, 13th February, 1872, against B. L. Mann and H. F. 
Hall, of New Orleans, Louisiana, and Thomas Caden, of the 
city of Galveston, alleged to be partners under the firm name 
B. L. Mann & Co., and alleged that defendants had their 
principal office in Galveston; that on October 11, 1871, B, 
L. Mann & Co. had duly authorized one J. Hutchinson, as 
agent, to purchase hides for them in the city of Austin, Texas, 
and to draw drafts in payment therefor upon one D. Holden, 
through, by whom, and in whose name they were then doing 
business in the city of Houston, Texas; the usual course of 
business under these arrangements being for Hutchinson to 
buy hides in Austin, and ship them to Holden, (Holden being 
in fact B. L. Mann & Co., and their firm name in Houston,) 
all of which was fully recognized by B. L. Mann & Co., who 
paid and aecepted through Holden all drafts drawn by 
Hutchinson in payment for hides bought and shipped by him ; 
that on or about October 11, 1871. Hutchinson, in course of 
his agency, bought a lot of hides in Austin, amounting in 
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value to three hundred dollars in gold; and in order to pay 
for them, negotiated his draft on Holden with Raymond 
& Whitis, who were bankers, for that amount, which money 
was paid for the hides, and, as was usual between the parties, 
they were shipped to B. L. Mann & Co., who received and re- 
tained them ; that before the draft could be presented in Hous- 
ton, Holden died, when B. L..Mann & Co. refused to accept or 
pay the draft. Plaintiffs insisted that defendants were liable 
upon the draft, as drawn by their agent in the course of his 
business upon themselves in the name of Holden. 

The defendant Caden pleaded non est fuctum to the agency 
of Hutchinson, admitting the partnership, having excepted to 
the petition because it did not appear why suit had not been 
brought to the first term after the cause of action had 
accrued; nor did it appear that the draft had been protested 
for non-acceptance or non-payment. Suit was dismissed as 
to Mann and Hall. A jury was waived, and judgment ren- 
dered for defendant, and Raymond & Whitis appealed. 

The testimony is sufficiently shown in the opinion. 


Flournoy, Sherwood ¢ Scott, for appellants, cited Green ». 
Hill, 4 Tex., 465; 2 Phil. on Ev., 1007, 1008, 1010, and 
notes, (4th Am. ed.;) 1 Pars. on Notes and Bills, 288; Pas- 
chal’s Dig., 1562. 


No briefs for the appellee came to the hands of the re- 
porters. 


IRELAND, Assoctate Justice.—The proof in this case very 
conclusively shows that Hutchinson was buying hides in the 
city of Austin, for Mann & Co; that Caden, the defendant, 
was a member of the firm of Mann & Co; that Holden, on 
whom the draft was drawn, was doing business for Mann & 
Co; that Hutchinson had been placed at Anstin to buy 
hides to ship to Mann & Co., and that Mann & OCo., and 
especially Caden, had clearly recognized and held Hutchinson 
out as the agent of Mann & Co; that Hutchinson had been 
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in the habit of drawing drafts on Holden, all of which were 
paid except the one sued on, and that the money arising from 
the draft, when sold to appellants, went to pay for hides 
shipped to Mann & Co., and that the money has not been 
paid to Raymond & Whitis. 

It was insisted below that the draft has not been protested, 
and that suit had not been brought to the first term of the 
court. Under the state of facts here disclosed, Mann & Co., 
must be considered as both maker, or drawer, and drawee of 
the draft, and as such were not entitled to protest or notice, 
nor to avail themselves of the rule that in order to bind in- 
dorsers and others, suit must be brought to the first term of 
the court. They were primarily liable for the debt. (Hasey 
v. White, 1 Douyg., Mich., 193; Dangol v. Cowls, 5 Day, 511; 
Cunningham v. Waldwell, 3 Fairf, 466; Marion v. Hodge, 
9 Id., 163.) 

But under our system of procedure and the allegations 
and proof in this case, plaintiffs are entitled to recover with- 
out reference to the draft as commercial paper. 

The hides were purchased with the money arising from 
the draft, which was drawn according to the usual custom 
with these parties at the time. The property was received 
and enjoyed by Mann & Co., and no reason in law or equity 
can be shown why they should not pay the debt. 

The defendants, Mann & Co., held Hutchinson out as their 
agent. This is clearly shown by the testimony of Townsend, 
the elder Hutchinson, and others. He obtained the money 
for the use and benefit of defendants, and which they enjoyed 
in the receipt of the property purchased with the money, 
and they ought té pay the debt. The rules of pleading and 
practice at common law on bills of exchange and promissory 
notes have no force in our courts; and whether the paper set 
out in the pleading in this case, drawn by Mann & Co. upon 
themselves, is to be treated as a promissory note, (see Story 
on Bills, 35, 359,) or as a mere history of the transaction, the 
equities between the parties must control our judgment. 

REVERSED AND REMANDED. 
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J. H. Jounson anp Wire v. O. E. Herbert AND WIFE. 


1. CITATION BY PUBLICATION—NON-RESIDENTS OWNING PROPERTY 
WITHIN THE JURISDICTION OF THE COURT.—Non-residents of this 
State who own property within the jurisdiction of the court, may be 
cited to.appear and answer by publication; and the court acquires 
thereby jurisdiction to hear and decide the claim declared upon in 
the petition. 

2. Where the petition states that one of the defendants, non-residents 
of this State, has and owns property within the jurisdiction of the 
court, it is error for the District Court to render judgment dismiss- 
ing the cause for want of jurisdiction. 


AppkAL from Colorado. Tried below before the Hon. L. 
Lindsay. 

The assignment of errors raised but a single question, viz: 
“That the court erred in sustaining the plea to the jurisdic- 
tion and dismissing the cause from the docket.” 

The petition alleged that defendants were non-residents of 
the State, but that one of them had property within the juris- 
diction. 

The defendants interposed a plea in abatement to the juris- 
diction. 

The court below held that no jurisdiction was acquired, in 
view of the fact that defendants were cited in the usual man- 
ner, by publication. 


R. V. Cook, for appellants. 
John T. Harcourt, for appellees. 


Roserts, Cuter Justice.—The court erred in dismissing 
the petition, upon the ground of a want of jurisdiction, on 
account of the defendants being alleged to be non-residents. 
It was alleged that one of the defendants had property within 
the jurisdiction of the court. (Wilson v. Zeigler, 44 Tex., 
657.) 

It is not to be understood that this decision reaches the 
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merits of the case, as made by the petition, as to both of the 
defendants, it being made exclusively upon the question of 
jurisdiction. 

Judgment reversed and cause remanded. 


REVERSED AND REMANDED, 


oun KENNEDY v. ADoLPH BRIERE. 


1, CONFEDERATE MONEY—EXECUTOR.—An executor was authorized, 
by will, to administer the estate without control of the Probate 
Court, and specially directed to have the estate ‘inventoried, and 
to divide it equally in property or money,” it being also left to his 
discretion to make a just and equal partition between two legatees 
named in the will, ‘‘ either in kind or by sale, and partition of the 

under this authority the executor, in 1864, sold the 
property of the estate for Confederate money; in a suit by the 
legatees against the executor for the value of the estate : Held, Error 
to instruct the jury ‘‘that a person occupying a fiduciary relation 
{an executor occupies that relation) could not legally receive Con- 
federate money in payment for property sold by such person.” 

2. TRUSTEE, LIABILITY OF.—If a trustee act strictly within the line 
of his duty, and does not exceed the limit of the discretion intrusted 
to him, and is guilty of no fraud, he cannot be held responsible for 
any loss which may occur to the trust estate by his acts. 

3. MONEY.—The word money, in its most strict and technical sense, 
means coined metal, usually gold or silver, upon which the Govern- 
ment stamp has been impressed to indicate its value, but in its 
more popular use it imports any currency, tokens, bank notes, or 
other circulating medium in general use as the representative of 
value. 

4. SAME—TRUSTEE—CONSTRUCTION.—Where a power was given to 
administer an estate and to divide it in property or money, in the 
discretion of the trustee, and the instrument conferring the power 
does not show in what sense the word mouey was used, it may be 
ascertained and inferred from the nature and character of the 
business to which it refers; the habits, usage, and general course of 
dealing; the situation of the country; the kind of circulating 
medium in ordinary use, and the sense in which the word is generally 
understood in business transactions at the time and in the locality 
where the instrument was drawn. 
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5. SAME.—It was not evidence of fraud or of gross negligence in such a 
trustee to take Confederate money in payment for property sold by 
him, and it was error ina suit calling in question his action in receiv- 
ing it toinstruct the jury that it was fraudulent. 

6. BREACH OF TRUST.—The sale of property by such trustee, in 1864, 
for Confederate money, in Texas, was not of itself a breach of trust, 
rendering the trustee liable for the conversion of the property sold. 

7. LIMITATION—TRUSTS.-—-An action against a trustee for a breach of 
his trust is within the bar of the statute of limitation. A suit for 
the value of property alleged to have been unlawfully disposed of 
by the trustee, is not a suit to enforce the trust, and it is barred by 
limitation. 


AppraL from Harris. Tried below before the Hon. James 
Masterson. The facts are stated in the opinion. 


Steward ¢ Barziza, for appellant, cited Hill on Trustees, 
pp. 835, 365, 562, 367, 373, 384; 2 Am., 570,16 Wall., 483 ; 
14 Wall., 661. 


W. S. Oldham, for appellees, cited Ransom v. Alexander, 
31 Tex., 443; Miller +. Lacy, 33 Tex., 351; Trammel v. 
Philleo, 33 Tex., 395; Chambers v. Bonner, 33 Tex., 511; 
Thomas v. Browder, 33 Tex., 783 ; Smith v. Nelson, 34 Tex., 
516; Kirby v. Day, 35 Tex., 652; Spann v. Glass, 35 Tex., 
761; Shepard v. Taylor, 35 Tex. 774. 


Moore, Associate JusticE.—On the 2d of March, 1872, 
the appellee, Adolph De Briere, brought suit in the District 
Court of Harris county, against the appellant, John Kennedy, 
to recover the value of the property bequeathed, as is alleged, 
to said Kennedy, in trust for appellee, by his father, St. Aime 
De Briere, who died in Harris county, Texas, on the 29th of 
April, 1864. By this will, which was executed on the 25th 
of said month, four days prior to his death, the testator be- 
queathed to appellant, whom he also appointed his executor, 
all his property in trust, after the payment of his debts, for 
the benefit and to the use and in equal moiety of his son, 
Adolph De Briere, the appellee, and one Constance Julia 
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De Bracts; said will also contained the following provision: 
“T request said Kennedy to take possession of all my prop- 
erty, to have it inventoried, and to divide it equally, in prop- 
erty or money, between my said son Adolph De Briere and 
the said Constance Julia De Bracts. I leave to the judg- 
ment and discretion of said Kennedy the fair, just, and equal 
partition, either in kind or by sale and partition of the pro- 
ceeds. And I dispense said Kennedy from giving any bond 
or taking any proceedings in the Probate Court, except the 
probate of this will and the filing of the inventory. I dis- 
pense him from accounting to the Probate Court, but I leave 
it to his discretion to have my will administered in said court 
or not.” 

Shortly after the death of the testator the will was admitted 
to probate, and appellant quallified as executor and returned 
an inventory of the estate. In September, 1864, he sold 
all the property of the estate, consisting of lands, negroes, 
and personal property of a perishable character, for Confed- 
erate treasury notes, commonly called Confederate money, 
one half of which, after discharging the debts of the testator, 
he paid to and it was received by said Constance Julia De 
Bracts, who resided in said Harris county, in satisfaction of 
the legacy to her. Appellee, it appears, resided, at the date 
of his father’s death, in the city of Mobile, State of Alabama, 
but was absent from home in the Confederate army until the 
close of the war. It does not appear that appellant gave him 
any information in regard to the estate or his action in ex- 
ecuting the trust conferred by the will; or that he sought to 
have appellant settle his trust or account for the bequest in 
the will to his use prior to the institution of this suit. 

On the trial of the case the court charged the jury as fol- 
lows: “That a person occupying a fiduciary relation (an 
executor occupies that relation) could not legally receive 
Confederate money in payment for property sold by such 
person. If defendant, John Kennedy, accepted the trust as 
executor of the last will and testament of St. Aime De Briere, 
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he thereby became liable to account to the legatees named in 
the will in the proportions stated in the will.” 

This charge, though fully supported and justified by quite 
a number of decisions rendered by this court prior to the 
trial in the District Court, is in effect in direct conflict with 
its more recent decisions; and, as it may have had a con- 
trolling influence with the jury in finding the indictment, it 
necessarily requires a reversal of the judgment. 

It was unquestionably the duty of appellant, as executor, 
to settle the estate of his testator and turn over the property 
to the legatees at as early a day as it could be done consist- 
ently with the proper discharge of his duty to all parties 
interested in the estate. The time and manner of doing this 
is, however, intrusted to his judgment and discretion to the 
extent of the powers conferred by the will. He was author- 
ized by the will, and it was his duty as executor, to take pos- 
session of the property of the estate, to have it inventoried, 
and to divide it equally between the legatees, in property or 
money, as he might deem best. The fair, just, and equitable 
division in kind or by sale and partition of the proceeds was 
intrusted to his discretion; and if he has exercised the dis- 
eretionary power thus conferred in good faith, without col- 
lusion or fraud, or such negligence and indifference to the 
interest of those for whom he is acting as to be regarded as 
a quasi fraud, he cannot be charged with a breach of trust. 
For though, in case of a breach of trust, the trustee must 
account for the property, although it is afterwards lost or 
destroyed by some inevitable calamity; if he acts strictly 
within the line of his duty, does not exceed the limit of the 
discretion intrusted to him, and is guilty of no fraud,—he 
cannot be held responsible for any loss which may occur to 
the trust estate. (Perry on Trusts, sec. 487.) 

It cannot be denied that appellant had the power under 
the will to sell the property of the estate for the purpose of a 
partition, But it is insisted that he was only authorized to 
sell for money, and by selling it for Confederate treasury 
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notes, he exceeded the limit of the authority given him by 
the will, and was guilty of a breach of trust. The word 


“money,” 


unquestionably, in its most striet and technical 
sense, means coined metal, usually gold or silver, upon which 
the government stamp has been impressed to indicate its value. 
But in general and popular use and understanding, it has 
a much broader meaning, and imports any current token, 
bank note, or other circulating medium in general use, as the 
measure and representative of values, which serves the pur- 
pose of coin in its absence, or in connection with it. Un- 
doubtedly it is ordinarily used, when a power such as that 
intrusted to appellant is conferred, in this popular and more 
enlarged sense. But if the will or instrament by which the 
power is conferred fails to show by the context the sense in 
which it is used, this may be ascertained and inferred from 
the nature and character of the business to which it refers, 
the habit, usage, and general course of dealing and business 
of the testator, and the situation of the country, the kind of 
circulating medium in ordinary use, and the sense in which 
the word is generally understood in business transactions, and 
especially in reference to such as that in question, at the time, 
and in the locality where the instrument was drawn, and 
where it was contemplated it would be executed. Looking 
at this will in the light of these circumstances, there can be 
no doubt that the authority given appellant to divide the es- 
tate “in property or money,” to make a fair, just, and equal 
partition, either in kind, or by sale and partition of proceeds, 
if it did not clearly authorize the sale of the property for Con- 
federate money, it cannot be said, as matter of law, that 
appellant, in so selling it, was guilty of fraud or of such 
gross negligence as to render him liable for the value of the 
property to the legatees, or to warrant the court telling the 
jury that such a sale was of itself a breach of trust. On the 
contrary, as we think, the power conferred by the will is suf- 
ficiently broad and comprehensive to authorize the sale for 
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Confederate money. And the action against appellant evi- 
dently cannot be maintained merely on the bare fact of the 
sale of the trust property for Confederate money, as the 
jury were in effect instructed by the court; but to do so, 
it must be made to appear that he exercised discretionary 
power conferred by the will in the manner he did from a 
fraudulent, selfish, or improper purpose; or, in view of the 
character and situation of the property, the condition of the 
country, the great and increasing depreciation of Confederate 
money, the absence of appellee, and difficulty and delay 
which would necessarily ensue in paying him his half of the 
proceeds of the sale, appellant was so wantonly and grossly 
sareless and indifferent to his interest in so selling, and then 
neglecting to reinvest the proceeds of the sale in a more 
stable and valuable security than Confederate money, as to 
exhibit a total absence of discretion, which could only be 
regarded as tantamount to, and, in effect, a fraud. 

In passing upon the questions here suggested, the supposed 
illegality of Confederate money, or that it was of no value, 
because of the absence of legal authority for its issue, must 
be entirely cast aside and discarded, as neither true in fact 
nor correct in law. (Thorington v. Smith, 8 Wall., 1; Del- 
mas ¢. Insurance Co., 14 Wall., 661; Planters’ Bank v.Union 
Bank, 16 Wall. 483.) But recognizing and regarding it as 
bank notes, or as any other circulating medium in general 
if not universal use, and though greatly depreciated below its 
nominal value, still the only practical standard in the country 
at the time by which values were regulated and sales and 
exchanges ordinarily negotiated and business transacted 
whether it was so grossly and palpably improper to have sold 
all or any part of the property belonging to the estate for it 
that a man of ordinary and reasonable prudence and discretion 
could not, under the circumstances surrounding appellant at 
the time, have done so consistently with good faith, for if he 
und it does not appear that he acted otherwise—the 
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loss must fall upon the owner of the trust estate, and not 
upon the trustee. 

This is not an action to enforce the trust, or for the recoy- 
ery of the trust fund, but it is to recover damages for a breach 
of trust, or the value of the trust property alleged to have 
been wrongfully converted by the trustee. It is not, there- 
fore, relieved from the bar of limitation, as if it were a suit to 
enforce a trust. . It would seem, therefore, that the statute of 
limitations might have been successfully interposed as a de- 
fense but for section 43, article 12, of the Constitution. The 
construction given to this section of the Constitution in the 
ease of Bender v. Crawford, 33 Tex., 745; Moseley v. Lee, 37 
Tex., 480; and Bentinck v. Franklin, 38 Tex., 458, and also 
sanctioned and approved by the Court at its last term at this 
place, in Wood v. Welder, 42 Tex., 396,—would, however, 
preclude such a defense; and in view of these decisions, 
probably it was not pleaded. 

Notwithstanding the sanction of universal custom and 
usage, and the example of the most eminent jurists, I have 
always entertained a conviction that dissenting opinions by 
members of the court not concurring in the judgment of the 
majority were in general inappropriate, if not improper, and 
have heretofore only conformed to the general usage in this 
respect so far as when I have entertained a strong conviction 
contrary to the opinion of the majority of the court about a 
matter of sufficient interest to prompt me to do so, to have 
my dissent noted at the time on the minutes, in connection 
with the entry of the judgment. Whether I shall continue 
to pursue the same practice in all instances in future, is at 
present of no moment. I have adverted to the subject mere- 
ly to say that when the case of Wood v. Welder was decided, 
my dissent from the conclusion of the other members of the 
court as to the construction and effect of the section of the 
Constitution to which I have referred, was announced from 
the bench, and entered upon the record, but mention of it has 
been accidentally omitted by the reporters in their statements 
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of the case. Similar omissions have also occurred in some 
other cases of less interest. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





R. V. Pye er ab. v. Junta R. Pererson. 


1. CITY CHARTER—FIRE LIMITS.—Without an express grant of pow- 
er, a city, by its authorities, cannot establish fire limits, declare 
wooden buildings erected therein to be nuisances, and provide for 
the removal of such buildings and the punishment of those erecting 
them. 

2. NUISANCES.—Authority to abate nuisances does not include the 
power to declare that to be a nuisance which, in its nature or its 
situation or use, is not such. 

3. WOODEN HOUSES. —Neither in its legal or general meaning does the 
word **nuisance”’ apply to wooden buildings, even in towns and 
cities. 

4. MUNICIPAL CORPORATIONS can exercise those powers only which 
uve expressly or impliedly conferred, subject to such regulations or 
restrictions as are annexed to the grant of such powers. 

5. SAME.—Their powers discussed. 


Appeat from Grimes. Tried below before the Hon. James 
R. Burnett. 
The facts are stated in the opinion. 


R. V. Pye & John R. Kennard, for appellants, cited Gabel 
r. Houston, 29 Tex., 335; Abbot’s Dig , (of Municipal Corp.,) 
498, 511, 514, and cases; Brady v. N. W. Ins. Co., 11 Mich., 
425; Miller v. Burch, 32 Tex., 210; 2 Kent, 340; Slaughter- 
house Cases, 16 Wall., 62; Vanderbilt +. Adams, 7 Cowen, 
349; Roberts v. Ogle, 30 TL, 459; City of Waco v. Powell, 
$2 Tex., 258; Wadleigh v. Gilman, 12 Me.; 403; 1 Dill. on 


Mun. Corp., 430, and cases. 


Randolph 4 McKinney, for appellee, cited Sede. on Stat. 
d Is PI , g 
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& Con. Law, 466; Cooley’s Const. Lim., 192, 194, 195, 203; 
2 Kent, 298; Beaty v. Lessee of Knowles, 4 Peters, 152; 
Miller v. Burch, 32 Tex., 210; Angel on Corp., ch. 2, sec. 
6; 3 BL Com., 216; 4 Ib., 166; Hodges v. City of Buffalo, 
2 Denio, 110; Burditt v. Swenson, 17 Tex., 502; Dirgan v. 
Waddell, 9 Ired., 245; Kirkman v. Handy, 11 Humph., 406; 


1 Strange, 636. 


Goutp, Assoctate Justice.—The appellee brought this 
suit to enjoin the enforcement of an ordinance of the city of 
Navasota establishing fire limits, declaring wooden buildings 
thereafter erected within these limits to be nuisances, and 
providing for the removal of such buildings and the punish- 
ment of parties erecting them. The injunction was granted, 
and, on the final hearing, was made perpetual, and from this 


judgment the city has prosecuted an appeal. Whether, under 


its charter, the city was empowered to pass such an ordi- 
nance, is the sole question presented for our consideration. 

The charter contains no express grant of such power. It 
is claimed under the general grant of power in the first see- 
tion of the charter, authorizing the city to “ordain and estab- 
lish such acts, laws, regulations, and ordinances not incon- 
sistent with the Constitution or laws of this State, as shall 
be needful for the government, interests, welfare, and good 
order of said body politic.” It is also claimed under a clause 
conferring on the city council power, by ordinance, “to abate 
and remove nuisances, and to punish the authors thereof by 
penalties, fine, and imprisonment, and to define and declare 
what shall be nuisances.” The form of the ordinance indi- 
cates that it was framed under this latter clause. 

The clause of the charter just cited certainly does not con- 
vey an unlimited authority to declare that to be a nuisance 
which, “in its nature, or its situation, or use, is not such.” 
(1 Dillon on Mun. Corp., sec. 308; Yates v. Milwaukee, 10 
Wall., 498.) 


Neither in its legal nor general meaning does the word 
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nuisance apply to wooden buildings, even in towns and cities. 
The erection and occupation of such buildings is an ordinary 
exercise of the property rights of the owner of the lands, 
and is far from falling within the legal definition of a nui- 
sance, at common law. The power to prohibit such build- 
ings in certain localities is statutory, and is a limitation on 
the ordinary rights of property. Whilst the legislative 
power to authorize such prohibitions is now conceded, the 
nature of the power is so high and the subjects themselves so 
far various that it seems not naturally embraced in the sub- 
ordinate power to declare and abate nuisances. ‘To so con- 
strue it would be to extend the grant of power to a subject 
not, we think, within the intention of the law-makers in the 
clause cited. 

This conclusion is strengthened by reference to the former 
and existing general act, providing for the incorporation of 
towns and cities, and to numerous special acts of incorpo- 
ration which show that these subjects—nuisances and fire 
limits—have usually been treated as distinct, and provided for 
by distinct and separate grants of power. (Paschal’s Dig., 
arts. 5263, 5275,; Laws of 1875, p. 130, sec. 64, p. 143, see. 
105; Spec. Laws of 1870, p. 72, &c.) 

We are also of opinion that the general grant of power to 
establish ordinances needful for the welfare of the city did 
not authorize the passage of such ordinances as the one in 
question. 

Municipal corporations can exercise those powers only 
“which are expressly or impliedly conferred, subject to such 
regulations or restrictions as are annexed to the grant.” 
(Cooley on Const., 192.) 

“The general disposition of the courts of this country has 
been to confine municipalities within the limits that a strict 
construction of the grants of powers in their charters will 
assign to them; thus applying substantially the same rule 
that is applied to charters of private corporations. The 
reasonable presumption is, that the State has granted, in 
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clear and unmistakable terms, all it has designed to grant.” 
(Cooley, 195.) 

This presumption applies with undiminished force when 
the power sought to be implied is one to limit those rights of 
property which are secured to every citizen under the gene- 
ral laws of the State. (Potter’s Dwarris, p. 146.) 

To infer the power to establish fire limits, from the gene- 
ral terms used in this charter, would be to disregard the 
rules of construction just cited, and would go far in the di- 
rection of the opposite proposition—that specific grants of 
power are unnecessary. If this. general clause includes the 
power claimed, it would seem difficult to place limits on its 
meaning. 

It is true that Judge Dillon, in his work on Municipal Cor- 
porations, says: “ Municipal corporations, with power to pro- 
vide for the safety of their inhabitants, may prohibit the 
throwing of heavy or dangerous articles from the upper 
stories of buildings into the streets or open spaces near them, 
where persons are in the habit of passing; and may establish 
fire limits, and prevent erection therein of wooden buildings.” 
(1 Dillon, sec. 338.) Of the cases referred to in the note to this 
section, Wadleigh v. Gilman, 12 Me., 403, is the only case 
where it is decided that such a general grant of power em- 
braces all necessary police regulations, and includes a power 
to establish fire limits and prohibit wooden buildings. In- 
deed there is not among the cases cited (and it is proper to 
remark that they are cited not on this point alone, but on 
other points growing out of fire ordinances) any other, nor 
have we found any other, unless it be one which we will now 
refer to at length, where such an ordinance appears to have 
been enacted without some specific legislative authority. 
(Brady v. Ins. Co., 11 Mich., 425; Douglass v. Common- 
wealth, 2 Rawle, 262; Respublica v. Duquet, 2 Yeates, 493; 
Stewart v. Commonwealth, 10 Watts, 307; Vanderbilt v. 
Adams, 7 Cowen, 349; 27 Conn., 332; 4 Conn., 65, 68.) 

On the other hand, is the case of the Mayor of Hudson v. 
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Thorne and others, also referred to by Judge Dillon. The 
charter of that city “authorized the common council to pass 
such ordinances to remove or prevent the construction of any 
fire-place, hearth, chimney, stove, oven, boiler, kettle, or 
apparatus used in any house, building, manufactory or busi- 
ness, Which might be dangerous in causing or promoting 
fires; to regulate or prevent the carrying on of manufactures 
dangerous in causing or promoting fires; to adopt and estab- 
lish such regulations for the prevention or suppression of 
fires as might be necessary; and generally to make all such 
rules, regulations, by-laws, and ordinances for the good gov- 
ernment of the city and the trade and commerce thereof as 
they might deem expedient, not repugnant to the Constitution 
and laws of the State.” Chancellor Walworth says: “IT am 
satisfied, however, that under the provisions of this charter, 
the Legislature never intended to give to the common coun- 
cil the power to restrict the erection of wooden or frame 
buildings within the city, or to limit the size of buildings 
which individuals should be permitted to erect on their own 
premises. And as the ordinance is an attempt to exercise 
such a power only, it is inoperative and void.” (7 Paige, 
261.) 

The authorities cited certainly do not settle the question, 
and are not such as to justify us in adopting a construction 
which appears to be a departure from principle. 

We are confirmed in our conclusions by the fact that the 
general law for the incorporation of towns which was in 
force when this charter was granted, contained the following 
provision: “In addition to such powers as are by this act 
vested in a board of aldermen of a town, a city council shall 
shall: have power, on the written application of the owners of 
three fourths of every square, to prohibit the erection of any 
except brick, stone, or concrete buildings within the square.” 
(Paschal’s Dig., art. 5275.) It seems that not only was a 
specific grant of power deemed necessary, but that by the 
general law it was not granted to towns, but to cities only, and 

















1876.] Locknart v. Crty or Houston. 317 





Statement of the case. 








to them only conditionally, and to be exercised at the request 
of a certain proportion of the property owners interested. 

Whilst the general law now in force “regulating the in- 
corporation of cities of one thousand inhabitants or over,” 
enacted in 1875, contains no such limitations, it is specific and 
minute in its grant of power. Under neither statute was this 
important power left to be inferred from any general grant. 

We of opinion that the ordinance of the city of Navasota 
was not authorized by its charter, and the judgment is accord- 
ingly affirmed. 

AFFIRMED. 





Rosert Locknart v. Mayor, ALDERMEN, &c., OF THE CITY OF 
HovstTon. 


1. SUIT FOR COLLECTION OF CITY TAXES.—Unless there is express 
direction in the charter or ordinances of a city that suits for unpaid 
taxes shall be brought in a particular manner, the assessor and col- 
lector may institute such suits in the name of the city. 

. SAME—CONSTITUTION.—Authority to a city through its officers to 
seize and sell property on which the taxes have not been paid, con- 
ferred by an act of the Legislature in 1866, was destroyed by section 
21, article XII, of the Constitution of 1869, prohibiting the sale of 
landed property for taxes due thereon, except under a decree of 
some court of competent jurisdiction. 

3. PLEADING—LEVY AND ASSESSMENT.—The averment that property 
was ‘‘ assessed for taxes” is sufficient, without detailing by whom it 
was assessed, and other facts showing a legal assessment. The 
“levy and assessment’’ are themselves facts sufficiently removed 
in their nature from mere conclusions of law to admit of being 
averred without setting oft what acts were done, or by what officer, 
in making the levy and assessment. 

4. SUIT FOR TAXES—EVIDENCE.—To maintain a suit for taxes, in the 
absence of statutory authority, an assessment must be shown, and 
demand of the tax made of the delinquent. The taxpayer must be 
first in default by his failure to pay. 


to 


Error from Harris. Tried below before the Hon. James 
Masterson. 
This was an action of debt brought to the October Term, 
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1871, of the District Court of Harris county, by the “mayor, 
aldermen, and inhabitants of the city of Houston,” against 
Robert Lockhart, for the sum of $55.75, alleged to be due 


from him for taxes imposed upon certain real estate belong- 
ing to said Lockhart, and situate within the corporate limits 
of the city, for the years 1867, 1868, 1869, and 1870. 

The authority of the city authorities to levy a tax for these 
years was alleged, and that the assessment had been made in 
the manner and form and to the amount required by law, 
demand, failure to pay, Xe. 

The defendant plead general and special demurrers and 
general denial. The demurrer was overruled. 

The special act of the Legislature, approved October 22, 
1866, entitled “An act to consolidate in one act and amend 
the several acts incorporating the city of Houston,” section 
32, provides “that the city council, by a vote of a majority of 
the whole number of aldermen, taken by yeas and nays, may 
assess and collect an annual direct tax upon all property, real 
and personal, situated and being within the limits of the cor- 
poration, not exceeding two per cent. ad valorem.” 

Src. 34. “That * * the assessor and collector for the city, 
or such officer as the city council may charge therewith, may 
proceed to seize upon any property, real or personal, the tax 
on which has not been paid, or that belongs to a delinquent 
taxpayer; and after advertising the same in some newspaper 
published in the city of Houston, or by posting at three public 
places in the city, if there be no newspaper published as afore- 
said, for twenty days, specifying the time and place of sale, 
may sell at the court-house door of Harris county, to the 
highest bidder, for cash, so much of said property as will pay 
the taxes thereon, or may be due from such delinquent, as the 
case may be, together with the cost of advertising and selling, 
unless the taxes and costs be paid before the day of sale.” 

August 2, 1870, by special act of the Legislature, the city 
charter was amended, and by section 30 of that act it is pro- 
vided “that it shall be the duty of the assessor and collector, 
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after the assessment of the property liable to taxation shall 
have been made, to call upon each taxpayer for the amount 
of taxes due by him or them; and upon failure to pay the 
same, then the assessor and collector shall turn over to the 
city recorder the assessment rolls.” - . 4 . 
“Tf the sum for taxes against any individual or corpora- 
tion be greater in amount than that allowed by the jurisdic- 
tion of the justice of the peace, then the city assessor and 
collector shall file suit against him, her, or them in the Dis- 
trict Court of Harris county, and the assessment book shall 
be taken as prima facie evidence of the facts as therein stated, 
and each assessment made by him, her, or them, or his, her, or 


their agent or attorney shall be regarded as proved, upon a 
trial before any court: Provided, That this section shall not be 
retroactive in its character, nor prevent the city council from 
adopting the mode and manner and laws passed by the State 
for the assessment and collection of the State and county 
taxes, which they are hereby empowered to do, should they 


deem the same advisable, and to fix the time when said tax 
or taxes shall be assessed,” Ke. 

An ordinance of the City Council passed in 1867 is as 
follows: 

“Be it ordained by the Mayor, Aldermen, and Inhabitants of 
the city of Houstgn, in Council assembled, That there shall be 
assessed and collected, for the use of the city, upon all prop- 
erty, real and personal, within the corporate limits of the 
city upon which a tax is levied by the State, an annual direct 
tax of one hundred and fifty cents upon every hundred dol- 
lars in valuation.” 

Over objection, was read the city books of assessment, as 
follows: 

Mr. R. Lockhart, 
To the Mayor, Aldermen, and 
Inhabitants of the City of Houston. 

To the amount of taxes due on assessment of the following- 

described property, to wit: 
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For the year 1867. 
33 acres in 8. M. Williams’s, and imps.,s.s. $7,500 


We De 


Imps. on lot 1, b?k 13, 8.8. - - - 1,000 





4 int. in lot 10, b?/k 12,s.s. - . - 1,000 
Imps. on lot 12, b’k 13,8. 8s. - - - 1,000 
Total - - - - . - $10,500 
Rate of taxation, 1} per cent. 
Amount of tax due for 1867 - - - _ $157 50 
For the year 1868. 
On same property - - - - - 10,500 
Rate of taxation, 1 per cent. 
Amount of tax due for 1868 - - - 105 00 
For the year 1869. 
On same property - - - - - 10,500 
Rate of taxation, 14 per cent. 
Amount of tax due for 1869 - ~ - 157 50 
For the year 1870. 
On same property - - - - - 10,500 
Rate of taxation, 1} per cent. 
Amount of taxes for 1870 - - - 157 50 
Total tax due - - - - $577 50 


, 

Jacob Binz, for plaintiff, testified: “I am the assessor and 
collector of taxes for the city of Houston. The amount due 
by the defendant to the plaintiff for taxes for the years 1867, 
1868, 1869, and 1870 is five hundred and seventy-seven 
and ;50, dollars. The property, as mentioned in the exhibit 
(above) is in the corporate limits of the city. I have de- 
manded the taxes of the defendant.” 

On cross-examination: “The assessments for 1867, 1868, 
and 1869 were not made by me. I made no assessment, ex- 
cept for 1870. I asked Lockhart if was willing to pay his 
taxes, in front of my office, and one time in my office. I 
can’t say whether I named the amount. I never called at 
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his residence. Itold him I wanted him. I wanted him to 
come in and pay his taxes. I did not present the bill to 
him; know nothing about the taxes, except for 1870.” 

Lockhart, defendant, testified for plaintiff: “I own the 
property mentioned in the exhibit (above.) I do not re- 
member that I gave it in for taxes—I may have done so.” 

Cross-examined: “On two or three occasions Binz met 
me on the street, and asked me to come in and fix up my 
taxes. One occasion he met me in the street in front of his 
office, and asked me to go and see about my taxes. I went 
in, and he (Binz) showed me one or two assessments; I don’t 
remember the amount; and I think he said he would make 
it out; he never presented me a bill or an account of my 
taxes. I never was informed or knew the amount until this 
suit was brought. Neither Binz nor any other city assessor 
and collector of taxes ever called at my residence.” 

Re-examined: “T think it was two assessments he showed 
me. I can’t say that I rendered the property for taxation. 
I know that I did not render it every year.” 

J. E. Wittlesey testified that he was city assessor and col- 
lector for 1869, and that the valuation of the property was 
fair. 

The court instructed the jury: “If the jury believe from 
the evidence that defendant did, during the years alleged in 
the petition, or any part thereof, own or claim as his, the 
property described in and by the exhibit annexed to the peti- 
tion, or any part thereof, you will find for plaintiff the sum 
of the municipal taxes for the several years for which the 
testimony shows to be due, computing the rate of taxation 
according to the testimony. 

“The ownership of the property within the municipal 
limits for the time charged, and the passage of a tax-levy by 
the municipal authorities, constitutes the debt or duty, accord- 
ing to the rate provided by said ordinance. The suit is suf- 
ficient demand for taxes not paid during the year for which 
the tax was levied but remained unpaid. It is the duty of 

21 
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the owner of property subject to taxation to render it for 
taxation; and his not having done so does not entitle him 
to avoid the payment of the legal tax for which the property 
is liable. 

“Under the charter of plaintiff, passed 2d August, 1870, 
and ordinances subsequently passed, the rule is different; but 
said charter and ordinances apply prospectively and only to 
taxes due thereunder. 

“Tf satisfied from the evidence that the defendant was re- 
quested to pay a certain sum, and he did not at the time object 
to the amount, the jury may infer that that was the amount 
due.” 

The jury found for plaintiff the amount claimed. Motion 
for new trial was overruled. 

Lockhart, by writ of error, asks a reversal of the judg- 
ment. 


Goldthwaite & Turner, for plamtiff in error, cited The State 
r. Williams, 8 Tex., 384; 1 Greenl. Ev., sec. 115; Frye vr. 
Barker, 2 Pick., 65; Taylor v. Tucker, 1 Kelly, 233; Blackw. 
on Tax Titles, 172, 173, 174. 


No brief for defendant in error on file. 


Govutp, AssocraTE Justice.—The city of Houston was the 
party beneficially interested in the collection of the taxes 
sued for, and, unless section 30 of its charter requires such 
suits to be in the name of the assessor and collector, this 
action was properly brought in the name of the city. That 
section directs the assessor and collector, upon failure of pay- 
ment, “to turn over to the city recorder the assessment rolls; ” 
makes it the duty of the latter officer “thereupon to issue a 
summons to the party against whom any tax may have been 
assezsed,” and goes on to prescribe the subsequent proceed- 
ing: down to judgment, without directing in whose name as 
plaintiff the proceedings shall be had. If thesum be beyond 
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the jurisdiction of the justice of the peace, it directs that 
“then the city assessor and collector shall file suit against 
him, her, or them in the District Court of Harris county.” 
There is no express direction that the suit in either the re- 
corder’s or District Court shall be in the name of the assessor 
and collector; and that officer might on general principles 
file the suit in the name of the city. 

The other ground assumed in support of the general excep- 
tions to the petition is, that under the act of October, 22, 
1866, the city might, through its officers, have proceeded to 
seize and sell the property “the tax on- which had not been 
paid,” and that an action would only be authorized by show- 
ing that this special remedy could not be pursued. At the 
time this suit was brought, the Constitution prohibited the 
sale of “landed property for taxes due thereon except under 
a decree of some court of competent jurisdiction.” (Const., 
art, XII, sec. 21.) The taxes.sued for were due on landed 
property, and as that, under the Constitution, could no longer 
be seized and sold, it does not appear that there was at that 
time any special remedy rendering a suit unnecessary, and 
therefore unauthorized. 

There were also special exceptions to the petition, which 
were overruled by the court. Though this ruling is assigned 
as error, it has not been discussed in the brief of counsel for 
appellant. It is only deemed necessary to say that the aver- 
ment that the property was assessed for taxes was sufficient, 
without specifying the officer by whom it was assessed, and 
without stating all the facts constituting a legal assessment. 
To require in the petition a detail of the facts nece:sary to make 
it appear that the levy and the assessment of the tax were 
regular and legal, would be both burdensome and usele:s. 
They are themselves facts, sufficiently removed in their nature 
from mere conclusions of law te admit of being averred, 
like the protest of a bill of exchange, without specifying what 
acts were done, or by what officer. 

The charge of the court, however, was to the effect, that 
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the plaintiff was entitled to recover the taxes prior to 1870, 
on proof of the ownership of the property and the amount ot 
tax at the rate levied, thus dispensing with the necessity of 
an assessment, and of any other demand than the filing of 
the petition. 

This subject is considered in the case of Clegg v. The State, 
42 Tex., 611, decided since this case was tried. It was held 
in that tase, that to authorize a suit for taxes, not brought 
under statutory authority, the property must first be assessed ; 
and further, that the tax-payer must also first be in default 
by his failure to pay his taxes as prescribed by law. 


The charge of the court was erroneous; and as an examina- 
tion of the statement of facts does not enable us to say that 
either the fact of the assessment for each year, or the fact 
that Lockhart was in default after being assessed, were so 
clearly established as to make it apparent that the error in 
the charge was not material, this error requires a reversal of 


the cause. 

It is not deemed necessary to pass on any other question 
raised. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





H. H. Frost et au. v. V. M. Frost er At. 


1. MANDAMUS OF DISTRICT JUDGE.—It was alleged that appellant 
had been deprived of the benefit of a statement of facts, by the 
unnecessary, intentional, and wrongful adjournment of the court 
before there had been time within which the statement of facts 
could have been prepared, and that the district judge, for the purpose 
of depriving the appellant of the benefit of the appeal, had refused 
after the adjournment of the term, and also at its next term, to 
sign and certify a statement of facts, or to sign a bill of exceptions 
to his action in refusing to do so: Held, Such facts would not 
authorize the issuance of the writ of mandamus against the district 
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judge, requiring him to sign and certify a statement of the facts 
proven on the trial of the cause. 

2. SAME—STATEMENT OF FACTS—STATUTORY RULE.—Paschial’s Dig., 
1871, prescribes the statutory rule by which a statement of facts 
shall be certified to this court on appeal or error; the appellate - 
court will not regard a statement of facts made or certified in any 
other manner. 

3. PRACTICE IN SUPREME CouRT.—It is the general practice of this . 
court, in the absence of a statement of facts, not to revise the rulings 
made during the progress of the trial or the giving or refusing 
instructions to the jury. The errors of law, under such cireum- 
stances, usually noticed by the court, are those which arise upon 
the sufficiency of the petition or answer. 

MISJOINDER OF CAUSES OF ACTION.—A petition joining in one 
suit an action by heirs &c., (1) for damages against one to whom 
administration had been illegally granted; (2) against others, residents 
of other counties, purchasers under such administration, to try title 
to lands situated in other counties; (3) against other heirs for parti- 
tion; and (4) against the party administering the estate for the 
property in his hands: Held, A misjoiuder of parties and of actions. 

. ADMINISTRATOR DE BONIS NON.—Whiere an estate has not been 
fully administered, it is within the jurisdiction of the Probate Court 
to determine whether an administrator de bonis non should be 
appointed; whether its discretion in ordering an appointment was 
wisely exercised or not, cannot affect the validity of the order. 

. SAME.—That suits are pending by and against an administrator, and 
that the property of the estate has not been fully divided among 
those entitled to receive it, constitute sufficient grounds, upon the 
removal or resignation of an administrator, for appointing an admin- 
istrator de bonis non upon such estate. 

. SPECIAL ISSUES—PRACTICE.—When special issues are presented to 
a jury, they should present the questions of fact in litigation. (See 
special issues insuflicient to elicit a verdict decisive of the questions 
involved in the suit.) 


AppeaAL from Fort Bend. Tried below before the Hon. 
Livingston Lindsay.* 
In June, 1871, V. M. Frost, for herself and John Wharton 


Frost and Mary Frost, her minor children, by her, as next 


*The special issues submitted by the court below, would not be intel- 
ligible without a more lengthy report of the pleadings than is usual, It 
is also necessary to 2 proper understanding of the opinion. 
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friend, instituted suit against Ada, Henry H., Franklin Pierce, 
Harriet Ella, and Miles Frost, children of 8. M. Frost, her 
deceased husband—Franklin Pierce Frost and Harriet Ella 
Frost being minors—and against J. R. Pettus, J. C. Williams, 
Sophia and Nathan Mayblum, W. L. Davidson, and others. 

The petition set up in substance as follows: That she was 
the wife of 8S. M. Frost, deceased; that the minors, John W. 
and Mary Frost, were the children of herself and said 8. M. 
Frost; that the defendants, Miles, Franklin Pierce, Harriet 
Ella, Henry H. and Ada, were the children of said 8. M. Frost 
by a former wife, Harriet Frost, deceased. 8. M. Frost died 
February 6, 1866, leaving a will, which was probated; that 
by the will Virginia was entitled to three fourths of the sep- 
arate and community estate of 8. M. Frost, defeasible upon 
her marriage or death, the property in that event passing to 
her children. John W. and Mary were made joint owners 
with her of block 502 in Galveston; to Miles, Franklin 
Pierce, and Ella he bequeathed one fourth of the separate 
and community estate, and block 113 in Galveston. That 8. 
M. Frost died having reai and personal estate worth 
over $50,000; that he was not indebted beyond $1,000. 
That William E. Kendall, in March, 1866, was appointed 
executor of the will, and qualified and acted as such till June, 
1867, when he was remoyed. That at June Term, 1867, 
Kendall accounted with the County Court; that Kendall had 
paid all the debts and expense; of administration. That on 
the “27th June, 1867, all and singular the property of the 
estate, both real and personal, vested in the devisees of the 
said S, M. Frost, under his will aforesaid absolutely, 
subject to no right, authority, power, or jurisdiction what- 
ever.” That nevertheless, and though there was no necessity 
for further administration, the County Court (without juris- 
diction) appointed John R. Pettus administrator pro tem, at 
the same June Term, and administrator in chief at the July 
Term, 1867; that Pettus took possession of the estate, and 
proceeded to exercise authority over the same as adminis- 
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trator; that without any real authority, he sold real and per- 
sonal property of the estate, which was a sacrifice of plain- 
tiffs’ property; that he received large sums of money, and 
pretended to disburse them; that he sold the lands on Gal- 
veston Island, though specially devised; that he resigned his 
administration, but failed to return any of the property to 
the plaintiffs or the devisees; that by his acts the same has 
become a total loss, except a small amount of property re- 
ceived by Virginia; that he charged a large amount of illegal 
commissions, and that he is indebted to plaintiffs $3,000, for 
money and property received; that during his administration 
she was deprived of the use and enjoyment of the estate, and 
her rights and those of her children disregarded; that though 
her husband left her a good home, she was compelled by the 
County Court to accept another place to live on, and the 
court appropriated $5,000 for her, for which she took lands 
at a certain price in part payment, and the special legacy to 
herself and her children was sold and charged to her in part 
payment. She alleged that “she was a female, and was unad- 
vised and unable to cope with the said John R. Pettus and 
the wrongful action of the court.” That the plaintiffs were 
not bound by their acts, nor debarred of their rights to re- 
cover the property so squandered. That at the April Term, 
1868, the County Court discharged Pettus from the adminis- 
tration, and afterwards appointed J. C. Williams adminis- 
trator de bonis non with the will annexed, who, as far as he 
could, took possession of the property and exercised control 
over it. That he obtained from the court orders concerning 
the estate, and pretended to make partition and to sell prop- 
erty to divers persons. ‘That he sold the lands of the estate 
outside of Fort Bend county, and has made pretended titles 
to the purchasers. That he sold, under orders of the County 
Court, lands in Fort Bend county which, by the will, were 
devised to plaintiffs and others. That Henry H. Frost be- 
eame the purchaser of the land in Fort Bend county; that 
Mayblum and Davidson purchased other Jands, and that they 
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all pretend to hold under titles from Williams, which were a 
cloud upon plaintiffs’ title. 

That the minors, “ Miles, Franklin Pierce, and Ella, should 
be plaintifis in this suit, and that plaintiffs should recover 
with them, as devisees of 8. M. Frost, deceased.” 

The plaintiffs alleged that they were the owners of three 
fourths of all the separate and community property; that 
Miles, Franklin, and Ella were the owners of the other fourth; 
that the estate referred to in the will was property acquired 
by Samuel Frost during his marriage with Harriet Frost, a 
former wife; that of said Harriet and Samuel there was an- 
other child, Belton O’Neal, who died after Harriet, and from 
whom Samuel inherited one half the interest Belton had in 
Harriet’s estate; and, therefore, that plaintiffs were entitled 
to three fourths of seven twelfths of the community estate, 
and Miles, Franklin P., and Harriet to the other fourth of 
said seven twelfths. 

They alleged that all the acts and proceedings in the . 
County Court after the resignation of Kendall and of all per- 
sons in the estate, were wholly nugatory and void; and that 
petitioners would be impoverished if any effect were given to 
them, Xe. 

A supplemental petition was filed the 5th of July, 1871, 
making Walter Andrews, C. H. Kendall, A. Ludwig, J. Van 
Arsdale, W. G. Pettus, John D. Newell, J. H. Gile, Mre. 
Pettus, executrix of John R. Pettus, of Fort Bend county, 
and William Kerr, of Milam county, H. W. Porter, of Burle- 
son county, parties, alleging the death of Pettus, and that 
Mrs, Pettus was his executrix; that the other parties were 
purchasers of various tracts of land under Williams’s sale, in 
different countries, and praying that they deliver up their 
deeds, Ke. 

The several defendants, except the minors and the defend- 
ant Newell, (against whom a defanlt was taken,) demurred 
and answered. 


The demurrer set up as special causes, first, the misjoin- 
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der of parties; second, the misjoinder of actions; third, that 
the petition was multifarious, asking inconsistent judgments || 
against various parties; fourth, that it was sought to set aside A 
the judgment of the court and divest rights in a manner 
unknown to the laws. ih 

The defendants answered the general denial, and the pur- i 
chasers set up their purchases as made in good faith, &c. 

The answer of the Mayblums and others, (which was 
adopted by the Frost defendants,) alleged that when Kendall 
was dismissed from the executorship there was due by the 
estate, allowed claims of more than two thousand dollars to 
creditors ; that there was owing to plaintiff Virginia five ‘I 
thousand dollars allowed for a homestead, and nine hundred 
dollars for exempt property, twelve hundred dollars for a 
year’s support—in all, nearly ten thousand dollars. 

That there were pending in the District Court several suits 
against the estate; that Pettus was made administrator at 
the urgent solicitation of the plaintiff Virginia; that she 


— 


signed his bond as temporary administrator and as adminis- 


trator in chief; that in December, 1867, she united in a 
sworn statement with Pettus in asking for the sale of the Gal- 
veston island lot 502; that the mother of Virginia, Mrs. Videl, 
had a claim against the estate for about $1,100, which Vir- 
ginia inherited; that she presented to the administrator, Pet- 
tus, her own claim for $1,587.80, which was allowed and 
approved; that in Williams’s administration she claimed an 
allowance of $400 and $840, which was granted; and all 
these claims, in all about $4,000, she, for value, assigned to 
said Mayblum, warranting them, and obtaining money upon 
them; that when Pettus resigned, in May, 1868, plaintiff 
Virginia had many claims against said estate pending; and 
that plaintiff prevailed upon Williams to take the adminis- 
tration of the estate, and agreed to and did sign his bond as 
administrator; that the lands of the estate were sold, at her 
instigation and with her approval, by order of the County 
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Court, fairly, and that the said Mayblum purchased in good 
faith. 

They avered that nearly all the acts of all the representatives 
of the estate were done upon the petition of said Virginia; 
that she had received the benefits thereof; that by her acts 
and representations defendants were involved in all the con- 
nection they have had with the estate, and that they were so 
situated that they would be hopelessly damaged if she were 
permitted to maintain this suit. 

At the November term, 1871, it was “ordered that the 
minors, Harriet Ella Frost, Miles I'rost, and Franklin P. 
Frost be made plaintifis in this suit, and that Isaac McFar- 
land appear for them as next friend,” 

On the fifth of November, 1871, the plaintiffs filed an 
amended petition, wherein they alleged that when Kendall 
resigned there were no debts against the estate; that all had 
been paid ; that the court had no jurisdiction to create claims 
or to make allowances; that by Frost’s will it was provided 
that the estate of his deceased wife should be separated from 
his estate, but that the court disregarded the same, and made 
orders that the estate of Harriet should contribute to the 
claims against the estate of Frost. They alleged that Virginia 
and her children had a bequest of $1,000; that the estate 
was solvent, and that a year having elapsed, it was not com- 
petent for the court to retain jurisdiction to pay them what 
came to them by will, and to increase the expense of the 
same, Xe. 

They alleged, as to the claims, the want of jurisdiction, and 
particularly that the claim of $15,000, in favor of the heirs 
of Harriet Head, was not a valid claim, for want of jurisdic- 
tion, and that the heirs and devisees were not made parties 
thereto; that the Sims claim accrued after the death of 8. M. 
Frost. 

At the March Term, 1872, the plaintiffs filed a motion to 
review and set aside the orders of the County Court and of 
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the District Court in the estate, particularly enumerating 
fifteen orders and decrees. 

To this motion the defendants excepted, and moved to 
dismiss it on the following grounds: 

1. That there had been no service of it upon any party. 

2. That it was repugnant to the allegations of the original 
petition. 

3. That it did not state in what particular the orders were 
erroneous. 

The court overruled this motion and the defendants ex- 
cepted. 

At the March Term, 1870, the defendant Frost amended 
his answer, and averred that the estate of 8. M. Frost was 
never fully administered, but was still open; that all the 
debts had not been paid; that the community estate of 8. M. 
Frost and Harriet Frost had been partitioned by decree of the 
court; that he was in possession of the land purchased by him 
in good faith; that he bought it for a valuable consideration, 
at public sale, under a decree of the court, and that the sale 
had been approved. 

He further amended, alleging that the nine handred and 
forty-five acres of land in Fort Bend county he bought at the 
special solicitation of plaintiff, as the result of a compromise 
arrangement, whereby she was greatly benefited, and 
that he satisfied a judgment against the estate of 8. 
M. Frost for more than $15,000, and took land not then 
worth half that amount in satisfaction of it, to save the 
estate of 8. M. Frost from total wreck. That at the time of 
the purchase there were many unsettled matters between 
himself and the estate of H. H. Frost, which he represented 
as administrator, and the plaintiff and the estate of 8. M. 
Frost, which would involve expensive and protracted litiga- 
tion and disturb the peace of the family, and that the com- 
promise and agreement resulting in his purchase of said land 
was made at the solicitation of plaintiff, who was advised by 
able counsel, &c., and that it was done as a settlement of 
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family disputes, to prevent litigation and the ruin of Frost’s 
estate. 

He further alleged that the will of 8. M. Frost was illegal- 
ly probated, and denied its validity; that of Belton O’Neil’s 
estate, 8. M. Frost had received his full share, and disclaimed 
any interest therein. 

To the motion for revision of the orders in probate, the 
defendants protesting that they ought not be compelled to 
answer it, filed an answer. They prayed that if the court 
proceeded to revise the orders, it might revise also the order 
admitting the will of 8S. M. Frost to probate as a void pro- 
bate, and because the will was obtained to be executed as the 
result of the undue influence of the plaintiff and her mother 
upon an old man of seventy, &e. 

At the July Term, 1872, plaintiffs filed an amended _ peti- 
tion, wherein they alleged that prior to Kendall’s discharge al! 
the personal property held in community between Frost and 
his wife Harriet was distributed by Kendall, although no re- 
port of it was ever made; that the lands in Fort Bend county 
held in community between them were also partitioned, and 
report made but not acted upon by the court, but that the 
parties went into possession. Wherefore they alleged that all 
the debts were paid and partition made, and that all orders of 
the court were void. 

The defendants (Mayblums) also amended their answer, 
setting up title to lot No, 513, on Galveston Island, purchased 
by L. M. Franklin, at public sale by Pettus, approved by the 
court, and paid for, and the money turned over to Miles, 
Frank, and Ella, the minors made plaintiffs, and expended 
for their maimtenance and education; “and they say they 
ought not to be disturbed in their title, but they pray, in the 
contingency of the setting aside of the sale, they may recover 
the money paid ($1,375) and interest.” 

In 1872, Henry H. Frost, administrator of the estate 
of Harriet Frost, made himself party to the suit, and 
alleged that Samuel M. Frost, deceased, after the death 


































1876.] Frost v. Frost. 333 





Statement of the case. 





of his wife Harriet, sold to Kyle and Terry lands, the prop- 
erty of Harriet’s heirs, and warranted the title; that the heirs 
of Harriet sued Kyle and Terry for the recovery of the lands, 
and recovered the same; that Kyle and Terry, making the 
administrator of the estate of 8. M. Frost a party in that su‘t, 
recovered a judgment upon Frost’s warranty for ——; that 
then, upon the compromise and agreement of all the parties 
interested in the estate of Frost, it was agreed that the heirs 
of Harriet should accept the judgment upon the warranty in 
discharge of the land, and that the estate of Frost should pay 
that judgment, and that the land of Frost’s estate should be 
sold to satisfy the same. : 

It was charged that in pursuance of this agreement, the 
tract of nine hundred and forty-five acres of the Morton league 
was sold, and bought in by said Henry, as administrator, to 
pay the debt; all this with the full knowledge, consent, and 
procurement of plaintiff, (Virginia,) and the warranty was 
then satisfied. He prayed that the interests of the estate 
might be protected if there are any irregularities, and the 
amount of the said judgment paid. 

The judge, of his own motion, submitted special issues to 
the jury, as follows: 

1. Was Dr. Pettus a creditor of the estate of Frost at the 
time of his application for and appointment to the adminis- 
tration? Answer affirmatively or negatively, as you may be- 
lieve the fact to be from the testimony. 

2. At the time of the refusal of the executor, Wm. E. 
Kendall, to execute a new bond, and his displacement from 
the executorship by the Probate Court, were there any debts 
created in the lifetime of 8. M. Frost, authenticated and al- 
lowed or approved and established by suit, left unpaid by the 
executor? If so, what debt or debts, and what was the 
amount? In responding to this issue, you are not to take 
into account the allowances made at various times to the dif- 
ferent parties by the Probate Court after the death of 8. M. 
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Frost ; you are to consider only the debts created in the life- 
time of 8. M. Frost. 

3. Was the estate of 8. M. Frost solvent at the time of his 
death? In other words, was his estate, at the time of his 
death, sufficient and ample for the payment of all debts sub- 
sisting at that time against him? In responding to this issue, 
you are not to take into the estimate the contingent claim 
based upon the covenant of warranty of 8. M. Frost in the 
deed of conveyance to Kyle & Terry. 

4. Did the executor, Wm. E. Kendall, before his removal, 
assent to and deliver over to Mrs. V. M. Frost the property 
devised to her and her children, or any part of the property 
devised by the will of 8. M. Frost? If you find that the 
property was delivered or allotted to her by the executor, 
state what part of the property devised to them by the will 
was delivered to them by the executor. 

5. Was any portion of the personal property belonging to 
the estate distributed among the legatees while Wm. E. 
Kendall was the acting executor, and with the approbation 
and consent of said executor? If it was so distributed, 
find from the evidence before you what was the total value 
in money of all the personal property, and about what pro- 
portion of it was so distributed. Find these facts as nearly 
as you can from the evidence before you. 

6. If there was any land delivered up to the plaintiff, V. 
M. Frost, and her children, devised to them by the will, by 
the executor, William E. Kendall, while he was acting as 





such executor, find, also, whether it was the land which was 
partitioned finally by the commissioners, under the order of 
the Probate Court, made during the executorship of William 
E. Kendall. 

7. Say, in your finding, whether V. M. Frost went into 
possession of the land partitioned under the order of the 
court before William E. Kendall was discharged from the 
executorship, and with his consent and approbation. 

8. The jury will also find whether the plaintiff, V. M. Frost, 
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after the compromise was reduced to writing, understood and 
knew fully its precise import, and, with such knowledge and 
understanding, gave her assent to it for herself and her minor 
children, and consented that the Probate Court should make 
an order confirming such compromise. Respond to the fore- 
going issues as they are numbered. 

To these issues the jury responded: 

1. We find that Dr. Pettus was no creditor of the estate of 
S. M. Frost at the close of the administration of W. E. Ken- 
dall, of the §. M. Frost estate. 

2. We find that the estate of 8. M. Frost owed a small 
amount to Baldwin & Williams at the close of W. E. Ken- 
dall’s administration of Frost’s estate. 

3. We find that the estate of 8S. M. Frost was solvent at 
the time of the resignation of W. FE. Kendall of the adminis- 
tration of 8. M. Frost’s estate. 

4. We find that W. E. Kindall turned over to V. M. 
Frost property, personal and real, devised to her by the will 
of 8. M. Frost, before his removal as such administrator. 
The land turned over was sixteen hundred and eight acres, in 
Fort Bend county. 

5. We find that there was personal property turned over 
to the legatees, consisting in corn, amounting to about seven- 
teen hundred bushels, valued at fifty cents, $850. Other per- 
sonal property, amount divided, we have no recollection, from 
the evidence, and cannot estimate its value. This was done 
before the removal of Kendall. 

6. We find that there was land turned over to V. M. Frost 
ly W. E. Kendall before his removal. It was the same land 
} artitioned by the commissioners under the order of the court, 
riade during the executorship of W. E. Kendall. 

7. We find that V. M. Frost did go into possession of the 
land partitioned, under the order of the court, before W. 
E. Kendall was discharged from the executorship with his 
consent, 

8. We find that V. M. Frost, after the compromise was 
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reduced to writing, understood the same, and assented to the 
same for herself and children; and that the Probate Court 
should make an order confirming such compromise. 

The following issues were asked by defendants to be sub- 
mitted to the jury, but refused by the judge: 

1. Was the estate of Frost fully administered by Kendall ? 

2. Were there any suits pending against said estate when 
Kendall was removed ? 

3. Were the debts against said estate all paid during Ken- 
dall’s administration ? 





4. Were there any debts against said estate when J. A. 
Pettus was granted letters testamentary ? 

5. Were there any debts against said estate when Kendall 
was removed ? , 

Upon the verdict of the jury the court decreed that the 
County Court of Fort Bend had no jurisdiction of the said 
estate after June 27, 1867, the date of the removal of Ken- 
dall, and that all its orders thereafter were void, “inasmuch 
as the debts of said estate existing at the date of the death 
of 8. M. Frost had been paid, except a small amount, and 
inasmuch as the personal property of said estate had been 
partitioned,” and the real estate in Fort Bend county divided 
and delivered to the persons entitled thereto under said will, 
by virtue of a decree of the said court made at the October 
Term, 1866, and inasmuch as there appears to have been 
funds in the hands of the executor to pay the small debt to 
Baldwin & Williams.” 

It was further ordered that the decree of the District Court 
of Fort Bend county, made in said estate on the 15th day of 
July, 1871, concerning certain lands situated in Ford Bend 
county belonging to the devisees of the will of 8. M. Frost, 
deceased, be set aside and held for naught. Commissioners 
were appointed to make partition of the lands. 

The defendants below appealed. There was no statement 
of facts. 

On affidavit of counsel for appellants a writ of mandamus 
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was issued to the district judge, requiring him to sign and 
certify a statement of facts and bill of exceptions in the case. 
To this writ the judge made answer, The substance of the 
complaint against the district judge appears in the opinion. 


C. B. Sabin and W. P. Hamblin, for the respondent, on the 
motion for mandamus, cited Sikes v. Ransom, 6 Johns., 279; 
Midberry v. Collins, 9 Johns., 345; State v. Todd et al., 4 
Ohio, 351; Ex parte Bradstreet, 4 Pet., 104; Griffith ». 
Cochran, 5 Bin., 103; Rex v. Justices of Wilts, 2 Chit., 257; 
Squire v. Gale, 1 Halst., (N. J.,) 156; Gray v. Bridge, 11 
Pick., 189; Little v. Morris, 10 Tex., 263; Arberry v. Beav- 
ers, 6 Tex., 457; Glasscock v. Smith, Commissioner, &c., 3 
Tex., 51. 


W. L. Davidson, for appellants. George Quinan and Gus- 
tave Cook, also for appellants. 


W. P. Hamblin, for appellees. 


Moore, Assocrate Justice.—We find a preliminary ques- 
tion in this case, which must be disposed of before consider- 
ing those which go to the merits of the appeal. 

On the 13th of January, 1873, the term of the court to 
which the appeal was returnable, on application of appellants, 
supported by affidavits, an alternative writ of mandamus issued 
to the presiding judge before whom the case was tried in the 
court below, requiring him on or before the 1st day of April 
thereafter, to sign and certify a statement of the facts proved 
on the trial of said cause, and also to sign and certify the bill 
of exceptions taken by appellants to his ruling in reference 
to said statement of facts, at the next term of the court sub- 
sequent to that at which the case was tried, or show cause 
for his failure to do so. 

In due time an answer under oath was made to this writ, 


and cause shown why it should not be made absolute. The 
99 
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answer and affidavits accompanying it seemed quite suffi- 
cient for a discharge of the writ, if, indeed, there had been 
any good ground for its issuance in the first instance. But 
so far as the record shows, the writ was neither discharged 
nor made absolute, and no further action seems to have been 
taken in the matter. 

The application, in our opinion, however, presents no suffi- 
cient cause for issuing the writ, and it should have been re- 
fused; for, taking the statements made by appellants’ counsel 
as entirely accurate in every particular, (though it cannot be 
controverted that there are manifest discrepancies in their 
necollection of the matters deposed to, and that of the re- 
spendent and the parties whose affidavits are filed with his 
answer,) and viewing them in the strongest possible light, 
they can amount to no more than that appellant has been 
deprived of the benefit of a statement of facts on this appeal, 
by the unnecessary and intentional wrongful adjournment ot 
the court before there had been time within which the state- 
ment of facts could possibly have been prepared; and that 
the judge, for the purpose of depriving them of the benefit 
of their appeal, had refused, after the adjournment of the 
court, and also at its next term, to sign and certify a state- 
ment of facts, er to give them a bill of exceptions to his 
action in refusing to do so. 

By the statute regulating proceedings in this court, it is 
enacted that the trial of all cases on appeal “shall be on a 
statement of facts as agreed upon by the parties or their 
atterneys, certified to by the judge of the court below; or 
should the parties fail to agree, then the judge of the court 
below shall certify the facts; eron a bill of exceptions to the 
opinion of the judge; or on aspecial verdict; or on an error 
in law, either assigned or apparent on the face of the record; 
and in the absence of all these, the appeal shall be dismissed. 
(Paschal’s Dig., art, 1871.) 

The statement of facts and bills of exceptions are required 
in plain and wnambiguous language, as has been frequently 
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decided by the court, to be prepared and submitted to the 
judge and signed by him, and filed as a part of the record 
during the term of the court at which such bill was taken or 
when said cause was tried. (Paschal’s Dig., arts. 149 and 
217-8-9.) 

To enable this court to try the case on the statement of 
facts, bill of exceptions, &c., it is made the duty of the clerk 
of the District Court, immediately on an appea! being taken, 
to make out a full and perfect record of all the proceedings 
in such case. (Paschal’s Dig., art. 1494.) And it is the pro- 
ceedings had in the cause, as shown by this transcript of the 
record, to which, evidently, we must look on trying the case 
on the appeal, and not to proceedings had at a subsequent 
time, or to extraneous evidence showing that by the erro- 
neous or even corrupt action of the judge presiding on the 
trial, the proceedings upon which appellant would try the 
ease in this court were not consummated in the court below, 
or the evidence of them was not authenticated in the manner 
clirected by the statute, so as to become a part of the record. 
It may be urged that, if this is the case, a corrupt judge may 
effectually deprive a party of all chance to correct his erro- 
neous rulings by appeal to this court. We think, however, 
that this is a mistake, and that a strict and vigilant observ- 
ance of the statutes regulating the practice of the District 
Court will be found amply sufficient to secure the rights of 
litigants, as well against corruption and a willful abuse of 
power as unintentional error. If, however, they are not, the 
remedy must be supplied by the legislative department of the 
government, and not by an unauthorized extension by this 
court of its powers and jurisdiction. 

If the judge before whom the case was tried had, in obe- 
dience to the writ of mandamus, certitied a statement of facts 
which had not been presented to the counsel for appellees 
during the term at which the case was tried, examined, and 
signed by the judge, or made gut and signed by him, if 
counsel of the parties could not agree, and filed as a part of 










































340 Frost v. Frost. [Galveston Term, 





Opinion of the court. 








the record of the term at which the case was tried, it could 
not be considered by us in determining the case on this ap- 
peal. It follows that the alternative writ of mandamus was 
improperly allowed, and must therefore be discharged at the 
cost of the appellants; and it is so ordered. 

Though the case comes before us without a statement of 
facts or bill of exceptions, still, if there is error assigned or 
apparent on the face of the record, or the special verdict 
found by the jury does not warrant the judgment, it must 
be reversed. And we are clearly of the opinion that it will 
have to be reversed on both of these grounds. 

1. It is the general practice of this court, in the absence of 
a statement of facts, not to review the rulings made during 
the progress of the trial, or the giving or refusing instrue- 
tions to the jury. The errors of law to which, under such 
circumstances, we ordinarily look, are those which arise on 
the sufficiency of the petition or answer; and we will, in 
disposing of this branch of the case, confine ourselve: to the 
assignment that the court erred in overruling the exceptions 
to the petition and amended petitions. 





It would be impossible, without extending our opinion 
beyond all reasonable limits, to give a condensed statement 
or intelligent summary of appellee’s original and amended 
petitions, extending through many page: of this voluminous 
record. We will remark, however, that in the original peti- 
tion all the proceedings had in the County and District Courts 
in administration of the estate of 8. M. Frost, deceased, subse- 
quent to the removal of W. E. Kendall as executor, are alleged 
to be absolutely null and void, because, as it is claimed, said 
estate had been fully administered by said Kendall, and that 
therefore the court had no jurisdiction to grant administra- 
tion de bonis non upon it. While in the amended petition it 
is sought merely to review and correct en masse the various 
and heterogeneous orders made by the court in the course of 
its administration, from the removal of Kendall up to the 
bringing of the suit. 
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It we consider the case as made in the original petition— ; 
and it is upon this aspect of it the judgment of the District 
Court was rendered—it will be found that it is a suit by the 
appellees as heirs and distributees of said estate of S. M. Frost, 
deceased, against one of the parties, to whom it is alleged Hi 
administration on said estate had been illegally granted, for 
damages; against other parties, who are now residents of Fort 
Bend county, to try title to a number of different tracts of 





land situated in various localities in the State; against others "a 
for the partition of the community estate of 8. M. Frost, de 

ceased, and his first wife, Harriet Frost, deceased, and to hi 
recover from another defendant, by whom said estate was i 


being administered, the property of the estate in his hands. 

It is evident, we think, from this mere statement of the 
objects and purposes sought to be attained by the suit, that 
there is a misjoinder of parties and causes of action. 

Nor, if we consider the case as presented in the amended 
petition, is it free from similar objections; nor does it in any 
respect pursue or conform to the statutory directions for re- 
vising proceedings of the County or District Court in matters 
of probate. (Paschal’s Dig., arts. 480, 1382, 1384, 5771.) 
And, taking the original and amended petitions together, 
they are not only objectionable because of multifariousness, 
but also because inconsistent and contradictory judgments 
are asked for against various parties having no joint or com- 
mon interest in the matters to be litigated. 

For these, as well as other grounds apparent upon the 
record, appellant’s general and special demurrer should have 
been sustained. ; 

2. Will the special verdict of the jury support the judg- 
ment ¢ 

On the trial of the case, the court, at its own instance, sub- 
mitted to the jury eight special issues, and refused to submit 
all those which were proposed by appellants. Upon the ver- 
dict returned by the jury in response to the issues thus sub- 
mitted, and without a general finding, the court decreed that 
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the County Court of Fort Bend county had no jurisdiction 
of said estate subsequent to June 27, 1867, the date of the 
removal of W. E. Kendall, the executor named in the will 
of S. M. Frost, and that all its orders thereafter were null 
and void. “Inasmuch,” says the court, “as the debts of said 
estate existing at the date of the death of 8. M. Frost had 
been paid, except a small amount, and inasmuch as the per- 
sonal property of said estate had been partitioned, and the 
real estate in Fort Bend county divided and delivered to the 
persons entitled thereto under said will, by virtue of a decree 
of said court, made at the October Term, 1866, and inas- 
much as there appears to have been funds in the hands of 
the executor to pay the small debt to Baldwin & Williams.” 

It might suffice to say, if the grounds upon which the court 
rests its judgment had been established by the verdict, they 
would not justify or warrant the conclusion that the Probate 
Court had no jurisdiction to grant letters of administration 
upon said estate after Kendall’s removal. On the contrary, 
it would appear therefrom that said estate had not been fully 
settled and distributed among the parties entitled thereto. 
And whether it was absolutely essential that further adminis- 
tration should be had upon it, or whether it was for the in- 
terest of the heirs or creditors that the administration should 
be longer continued, certainly it cannot be said that it was 
not within the power and jurisdiction of the court to grant 
letters of administration de bonis non to complete its full and 
final settlement. 

An inspection of the special verdict of the jury will also 
show that it does not warrant the deductions which the court 
has drawn from it and on which it renders its judgment. 
The jury find that at the close of W. E. Kendall’s adminis- 
tration of said estate it owed a small amount to Baldwin & 
Williams. But they do not say that this was the only debt 
existing at the date of Frost’s death which said estate still 
owed, The question to which this response was made di- 
rectly excludes from consideration of the jury debts which 
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may have been in suit at the removal of Kendall and subse- 
quently established by judgment as valid claims against said 
estate. And while the jury find that there had!been personal 
property, as well as lands situated in Fort Bend county, par- 
titioned among the legatees, they do not find that all the 
property belonging to the estate had been partitioned. Nor 
was such a finding within the scope of the questions submitted 
to them by the court. And although they find that the estate 
was solvent at the time Kendall ceased to administer it, they 
do not find that there were funds in his hands with which to 
pay the debt of Baldwin & Williams; or if so, that he could 
have legally appropriated them to its payment after he had 
been removed as executor of the estate. 

It is also plainly manifest, from an examination of the sev- 
eral issues submitted to the jury, that they were altogether 
insufficient to elicit such a verdict as to authorize or warrant 
the judgment which was rendered by the court. The sole 
ground upon which it is claimed that the court did not have 
jurisdiction to grant administration de bonis non on the estate 
of Frost, after the removal of Kendall, is, that it had been 
fully administered. Yet the court refused to submit to the 
jury this precise issue, although asked by appellants; also 
whether the debts of said estate were all paid, and whether 
there were suits pending against it at that time. But it sub- 
mitted to them the immaterial inquiry whether the estate 
owed Pettus anything when he was appointed administrator. 
And from other questions propounded, it evidently seemed. 
to suppose, if the debts existing at the time of Frost’s death, 
which were not in litigation, had been paid, and a part of 
the property of the estate had been partitioned with the con- 
sent of the executor, the Probate Court had no jurisdiction 
over the estate or power to grant letters of administration 
on it, notwithstanding the fact that suits were pending both 
for and against it, and that no final partition of the entire 
estate had or could be made until the conflicting rights and 
liabilities in regard to.the matters'then in litigation had been 
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settled and adjusted. It is needless to say that this was a 
mistake. Most of the issues submitted to the jury by the 
court were altogether immaterial, and in no way tended to 
elucidate or settle the matters in controversy between the 
parties or furnish the basis for a judgment. And upon the 
most vital and important of them the verdict of the jury is 
clearly in favor of appellants. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 




















SUPREME COURT OF TEXAS. 
AUSTIN TERM, 1876. 


A. P. Orr AND Broturr v. Davip Rare. 


1, CONSTITUTIONAL LAW.—"“An act to confer additional jurisdiction on 
the presiding justices of the peace in Lamar and Fannin counties, 
and to prescribe the powers and duties of the officers of said courts,”’ 
enacted May 26, 1873, (Paschal’s Dig., p. 1300,) is constitutional. 

2. PRESIDING JUSTICE.—Such officer is known in the Constitution of 
1869, and simply means the justice residing at the county seat. 

3. LOCAL STATUTES.—In the absence of constitutional inhibition against 
special legislation, it is no objection to a public statute that it is local 
in its effect. 

4. CONSTRUCTION.—Constitutions and statutes operate prospectively, 
unless the words employed, or the object in view, and the nature 
und character of a provision, clearly show that it was intended to 
have al retrospective operation. 

5. SAME.—The court cannot hold that the Legislature has exceeded its 
authority when it can only be shown by uncertain and doubtful in- 
ferences and deductions. 


Error from Fannin. ‘Tried below before the Hon. John 
C. Easton. 

This was a suit brought by appellee in the court of the 
presiding justice of Fannin county, under the act of May 26, 
1875, (Sess. Acts, 95,) entitled “An act to confer additional 
jurisdiction on the presiding justices of the peace of Lamar 
and Fannin counties, and to prescribe the powers and duties 
of the officers of said courts.” 

Judgment was rendered in said court against the appel- 
lants for the sum of $742.32, from which they appealed to 
the District Court; and they not appearing, judgment was 
rendered in the latter court by default, from which this ap- 


peal is prosecuted, 
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The errors assigned questioned the constitutionality of the 
act conferring additional jurisdiction on the presiding justices 
of said courts. 


Charles D. Grace, for plaintiffs in error—The material 
issue in this cause is, has the presiding Justice’s Court of 
Fannin county authority to render a judgment in any cause 
of action instituted in said court when the amount in con- 
troversy exceeds one hundred dollars? We think not. The 
act of the 13th Legislature (Paschal’s Dig., p. 1800) attempts 
to confer upon the justices of the peace residing at the county 
seats of Lamar and Fannin counties additional or increased 
jurisdiction, 

We contend that the Legislature had no authority to en- 
act such a law under the Constitution of our State. There is 
no such office or officer created by the Constitution as pre- 
siding justice or presiding Justice’s Court. In article 5, sec- 
tion 20, of the Constitution, it is true, when the justices of 
the peace are sitting as a Commissioner’s or Police Court 
for their respective counties, the justice of the peace “who 
resides at the county seat shall be the presiding justice ;” but 
the courts mentioned in this article and section have no 
power to try actions for debt or damage, nor have they crim- 
inal jurisdiction, The presiding justice has no more power 
than any other member of the court, except when sitting as 
such to attest the official acts of said courts. We therefore 
insist that the presiding justice of Fannin county had no 
authority to render the judgment of which we complain. 

Counsel for defendant in error may contend that the act 
created a new court. We submit, then, that section 17, 
article 12, of the Constitution, is violated by the caption of 
the act of the Legislature creating said court. “Every law 
enacted by the Legislature shall embrace but one object, and 
that shall be expressed in the title.’ This title does not show 
that the Legislature intended to create a new office or officer, 
or a new court, but simply to confer additional jurisdiction on 
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the presiding justices of the peace in civil or criminal cases 
coextensive with the limits of their respective counties, &c. 

In article 5, section 1, of the Constitution of this State, it 
says: “The judicial power of this State shall be vested in 
one Supreme Court, in District Courts, and in such inferior 
courts and magistrates as may be created by this Constitution, 
or by the Legislature under its authority.” 

Section 19 of same article provides for the election “of 
five justices of the peace, one of whom shall reside, after his 
election, at the county seat; and not more than one of said 
justices shall be a resident of the same justice’s precinct.” 

These two sections of our Constitution clearly impress our 
minds that the judicial power of the State shall be entirely 
uniform. Such is the case with the Supreme and District 
Courts; and 25 the justices of the peace courts are the crea- 
tures of the Constitution, and intended to be for all the 
counties of the State alike, they therefore should be uniform 
in point of jurisdiction and power. 

Section 20 of same article says justices of the peace shall 
have such civil and criminal jurisdiction as shall be provided 
by law. We cannot see, then, how the Legislature can in- 
crease the jurisdiction and power of one or two justices of the 
peace only in the State. 

The statutes enacted by the Legislature clearly detine the 
duties and jurisdiction of justices of the peace, (Paschal’s 
Dig., p. 12438,) but we fail to discover where the justice, who 
lives at the county seat, is clothed with extrajudicial powers. 
He is simply the chairman of the Police or Commirsioner’s 
Court of his said county. 

We do not question the authority of the Legislature to 
increaze by statute the judicial powers of the justices of the 
peace, but such increased power and jurisdiction must be 
uniform throughout the State. 

We contend that the Legislature can create no court not 
mentioned in the Constitution. The Constitution says in 
plain terms what courts shall and may be created. (See 
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art. 5, sec. 1.) The “Presiding Justices’ Court” is not one 
authorized or contemplated by the Constitution. 

The courts which may be created by the authority of the 
Constitution are Criminal Courts in the principal cities within 
the State, as we understand the language of the Constitu- 
tion. 

It may be contended that the Legislature of the State has 
all or complete power, when not expressly limited by the 
Constitution. We think the Legislature controlled by the 
Constitution when, by necessary implication, its powers are 
limited. And the Supreme Court is not transcending its 
powers when it declares a law of the Legislature uncoustitu- 
tional, where, by such implication, the court thinks the Con- 
stitution is not properly regarded by the Legislature. Cool- 
ey’s Constitutional Limitations, sec. 5, ch. 7, pp. 171-175, 
sustains our view. 

When the Legislature of the State undertakes to create : 
statute in contravention of the Constitution, it is the duty of 
the Supreme Court to declare such acts null and void. And 
when the Constitution sets forth what shall or shall not be 
done, in express language or necessary implication, and the 
Legislature, by its acts, does not regard the Constitution, 
your court is compelled, when the matter is brought before 
your body directly, to declare such acts unconstitutional. 

As to powers of the Legisiature, we refer your honorable 
court to Titus v. Latimer, 5 Tex., 433; O’Brien rv. Dunn, 5 
Tex., 570. 


Walton, Green & Hill, for defendant in error, cited Robin- 
son v. The State, 15 Tex., 312; Tadlock rv. Eecles, 20 Tex., 
792; San Antonio v. Lane, 32 Tex., 412; Cool. Const. Lim., 
87, 147,169; The People v. Fisher, 24 Wend., 220; State v. 
Boone County, 50 Mo., 317; State ¢ Ebert, 40 Mo., 186; 
State v. Wilcox, 45 Mo., 458; 7 Ind., 328; 51 Mo., 82, 288; 
The Town of Louisiana v. Hardin, 11 Mo., 552; 49 N. Y., 
132; 29 Ind., 409; 46 Ind., 353; 33 Ind., 418. 
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Moorg, Assocrate Justice.—The only question presented 
for our determination by this record is, whether the act of 
May 26, 1873, (Sess. Acts, 95,) entitled “An act to confer 
additional jurisdiction on the presiding justices of the peace 
in Lamar and Fannin counties, and to prescribe the powers 
and duties of the officers of said courts,” is constitutional. 

The plaintiffs in error maintain that the design of this bill 
was to create a special and local court in said counties of 
Lamar and Fannin, which, as they insist, ‘the Legislature has 
not. constitutional authority to do; because, first, the entire 
judicial power of the Stete is vested by the Constitution in 
courts created by it, and these it especially authorized the Leg- 
islature to create; second, that the law is special and local in 
its character, and creates tribunals for two counties: of the 
State different from those existing or authorized elsewhere. 

The consideration of the last of these objections will be 
postponed for the present, as it will recur again in another 
aspect of the case, in which the validity of the law is brought 
in question. 

In support of their respective propositions on the first of 
these objections, we are cited by the counsel for both parties 
to article 1, section 5, of the Constitution, which says: “The 
judicial power of this State shall be vested in one Supreme 
Court, in District Courts, and in such inferior courts and ma- 
gistrates as may be created by this Constitution, or by the 
Legislature under its authority.” Plaintiffs insist that the 
evident import of this section, and only legitimate construc- 
tion which can be given it, is, that as the entire judicial 
power is vested in the courts and magistrates created by the 
Constitution, or especially authorized by it to be created by 
the Legislature, as, for example, the criminal courts, hence 
the Legislature cannot, by virtue of its general legislative 
power, as it might otherwise do, create new or additional tri- 
bunals to those enumerated in the Constitution, for this could 
not be done without taking some part of the judicial power 
of the State given to the courts created by the Constitution, 
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and those which it especially authorizes the Legislature to 
create. On the other hand, the defendant maintains that, by 
the very language of this section, the power of the Legisla- 
ture to create other jurisdictions than those mentioned in the 
Constitution is directly recognized. The decision of the ques- 
tion, here in issue, depends upon the import to be given to 
the last clause of the sentence, by which a part of the judicial 
power of the State is vested, when created, in such courts as 
the Legislature is authorized to create. 

The plaintiffs insist, as the Legislature is expressly author- 
ized to create criminal courts on the authority of the axiom, 
expressio unius est exclusio alterius, we must infer that its general 
legislative power which, if not restrained by the Constitution, 
would authorize it to establish such tribunals as the public 
interest might require, is limited to the creation of the tri- 
bunals expressly authorized. It is also urged that the fair 
construction of the language leads to this conclusion. For it 
is said, if it was intended to include tribunals not in terms 
provided for in the Constitution, it would have merely said, 
“and in such inferior courts and magistrates as may be 
created by this Constitution or by the Legislature,” without 
the addition of the words, “under its authority.” 

On behalf of the defendant, it is contended, that the lan- 
guage used in this section of the Constitution does not im- 
port a limitation either expressed or implied, upon the 
authority of the Legislature to create such inferior courts 
and magistrates as the public. interest may demand; and 
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whether a court is created by the Legislature by virtue of 
the general power which it has under the Constitution, or by 
virtue of some special authority delegated to it for this pur- 
pose, the court is created by the Legislature under the author- 
ity of the Constitution. And if it was the purpose, it is in- 
sisted, to restrict the exercise of the general legislative power 
to establish other courts and tribunals which might be tound 
convenient or necessary for the public interest, as claimed by 
plaintiff, the phraseology of the Constitution should have 
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been, “such inferior courts and magistrates as may be created 
by this Constitution, or by the Legislature by virtue of this 
section of the Constitution,” “such inferior courts and magis- 
trates as may be created by the Constitution, and such crim- 
inal courts as may be established by the Legislature in the 
principal cities,” &e. 

At the last Galveston Term we held that the Legislature had 
authority to create corporation courts, for the purpose of en- 
forcing the ordinances and by-laws of municipal corporations, 
such as towns and cities, but withheld any definite opinion on 
the question of its authority to create inferior courts for the 
administration of the general laws of the State. . Nor do we 
think it absolutely necessary to decide the question of its 
authority to do so in this case. From the zeal with which it 
has been discussed, and seeming confidence with which it is 
relied upon by both parties, we have deemed it not improper 
to give a brief outline of their respective positions. 

If it is admitted the Legislature was fully authorized to 
create such an inferior tribunal as it is contended was at- 
tempted to be done by the act in question, we think it 
must be held that they have neither exercised nor attempted 
tO exercise any such power by the enactment of this law. It 
is not the necessary or true interpretion of this statute to 
hold that it creates a new court, to be held by the presiding 
justice of the peace. If it did, it would be subject to the 
objection of controvening the 17th section of the 12th article 
of the Constitution. Its title unquestionably does not indi- 
cate such an object. The evident purpose of the act, as 
shown by the title, is to increase the jurisdiction of the pre- 
siding justice of the peace in the counties to which the act 
refers, and to prescribe the powers and duties of the officers 
of said courts. The object indicated in the body of the act 
ean certainly, with as much propriety, be held to have been 
enacted with this view, as with that of creating another tri- 
bunal to exercise the jurisdiction given therein to the presid- 
ing justices. 
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But placing this construction upon the act, it is then said 
it is inoperative and void, because there is no such officer 
known to the law as the “presiding justice of the peace ; ” 
or, if there is an officer who is kirown by this designation 
and title, he has no jurisdiction as presiding justice to which 
this act can add or enlarge. We think this objection more 
hypercritical than sound. The Constitution requires one of 
the five justices of the peace to be elected in each county to 
reside after election at the county seat; and in defining the 
jurisdiction to be conferred upon justices of the peace and 
the duties to be performed by them, it refers to and desig- 
nates the justice who resides at the county seat as the pre- 
siding justice. (Const., art. 5, secs. 19, 20.) And the justice 
residing at the county seat has been frequently so designated 
and referred to in the statutes wherein other additional pow- 
ers have been conferred upon him alone or in conjunction 
with the other justices. (See acts 1870, 108; 1871, 24-57.) 
The title of this act indicates the justices of the peace upon 
whom the additional jurisdiction is sought to be conferred, as 
plainly as if it read, “An act to confer additional jurisdiction 
on the justices of the peace residing at the county seats of 
Lamar and Fanngn counties,” Ke. 

It is further objected, that the law is unconstitutional, 
because it is not general in its character, operating alike 
throughout the State, but is a mere local rule applicable in a 
particular locality, and to only two justices in these counties. 
The objection, it will be seen, presents two propositions: 
First. That a statute of a public character cannot be enacted 
for a particular locality, but must have a general operation 
throughout the State. Second. While the Legislature may 
add to the jurisdiction which has been previously given to 
justices of the peace, no discrimination can be made between 
them in doing so. 

We will briefly consider whether the objection can be 
maintained. It is to be remembered that when this statute 
was passed, May 26, 1873, there was no constitutional restric- 
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tion upon the power of the Legislature to enact local laws. 
There was, at least, no explicit and direct restriction of this 
kind until the ratification of the amendments to the Consti- 
tution, January 26, 1874. It is, we think, 2 rule of construc- 
tion, to be generally adhered to in the construction of con:ti- 
tutions as well as statutes, that they operate prospectively, 
unle:s the words employed, or when the object in view and 
the nature and character of the provision, clearly show that 
it was intended to have a retrospective operation. (Allbyer 
v. The State, 10 Ohio, N. 8., 588; State vr. Barbee, 3 Ind., 
258; State v. Thompson, 2 Kan., 432; State v. County Court, 
41 Mo., 453.) 

And it seems to us quite too well settled to admit of div- 
cussion, that when there is no express constitutional restric- 
tion against the passage of local laws by the Legislature, the 
courts cannot hold such laws void for want of constitutional 
authority to enact them. The question is discussed by Judge 
Cooley in his work on Constitutional Limitations, and the 
following views are expressed by that distinguished jurist and 
pre-eminent commentator on, 2nd expounder of, constitutional 
law. He says: “Laws, public in their objects, may, unles: 
express constitutional provision forbids, be either general or 
local in their application; they may embrace many subject 
or one, and they may extend to all citizens or be confined to 
particular classes, as minors or married women, bankers or 
traders, and the like. The authority that legislates for the 
State at large must determine whether particular rules extend 
to the whole State and all its citizens, or, on the other hand, 
to a subdivision of the State or a single class of its citizen 
only. The circumstances of a particular locality, or the pre- 
vailing public sentiment in that section of the State, may 
require or make acceptable different police regulations from 
those demaded in another, or call for different taxation and 
a different application of the public moneys. The Legisla- 
ture may therefore prescribe or authorize different laws of 
police, allow the right of eminent domain to be exercised in 


»)* 


> 
«=v 





Orr v. RHINE. {Austin Term, 





Opinion of the court. 





ditferent eases and through different agencies, and prescribe 
peculiar restrictions upon taxation in each district munici- 
pality, provided the State Constitution does not forbid.” 
(P. 390.) 

But it may be said, while this is undoubtedly correct as to 
many matters of legislation, it does not apply to the jurisdic- 
tion of the courts and tribunals created either by the Consti- 
tution or the Legislature under its authority. Of course, 
when jurisdiction is conferred or limited by the Constitution, 
it cannot be diminished or enlarged by the Legislature; but 
when it is within legislative discretion to create other tribu- 
nals than those named in the Constitution, or to enlarge the 
jurisdiction of such a3 are named, we see no reason why the 
Legislature may not with equal propriety in such cases, as in 
other classes of legislation, exercise their discretion so as to 
satisfy the wants and meet the demands of the different local- 
ities and sections of the State. This has been frequently 
done where the constitutional provisions were much more 
stringent than with us at the time this law was passed. 
(State v. Boone County, 50 Mo., 317; State v. Ebert, 40 Mo.., 
186.) 

Is there, then, anything in the Constitution which requires 
us te hold that justices of the peace are to be regarded and 
treated as a class of magistrates, in whom a part of the judi- 
cial power of the State is vested; and whatever part of the 
judicial power is committed to them must vest in them as 
a class, to be exercised by all and each of them alike? 
Certainly the Constitution does not so declare in clear and 
express terms. We can only hold a law unconstitutional 
which plainly violate; some constitutional provision. We 
cannot say that the Legislature has exceeded its authority 
when it can only be shown by uncertain and doubtful infer- 
ences and deductions. This law in no way affects the juris- 
diction of any other justice than those to which it refers. It 
merely enlarges the jurisdiction of the two justices who 
reside at the county seat of their respective counties, where 
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the additional jurisdiction conferred could be exercised with 
more propriety than in the precincts in which the other jus- 
tices of these counties. reside. The object of the law was to 
relieve the people in that locality from what was thought by 
the Legislature to be a great and pressing public evil to 
which no better remedy could be applied. It is not the first 
and only instance in which the Legislature has conferred 
additional jurisdiction upon the presiding justices beyond 
that given to the other justices. (Acts 1871, p. 24.) 

Being unable to point to any specific article or provision 
of the Constitution with which the act is in conflict, we can- 
not say that it is unconstitutional. 

The judgment is affirmed. 

AFFIRMED. 

Nore.—This case was taken from Austin Term, 1875, to Tyler, and 


there decided December 24. It did not reach the reporters for insertion 
in regular order. 
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1. Where a bond with security is exacted of a contractor to secure against 
his failure or inability to comply with the terms of his contract, it 
cannot be annulled or rescinded for misrepresentations made by him 
as to his solvency. 

2. In a suit to cancel or rescind a contract brought against a contractor 
from whom a bond with security had been exacted, evidence of the 
insolvency of the contractor is irrelevant and properly excluded. 

3. In a suit by a contractor against a railroad company for damages for 
breach of contract, it is admissible for the railroad, company to 
show the inability of the contractor to perform his obligations, and 
that he was unable to respond in damages for the purpose of showing 
that the loss of the profits which would have been realized by a 
completion of the contract by the contractor was attributable in 
part at least to such inability. 

4, It is not in all cases required that a railroad company wait until it is 
too late to have work stipulated to be done by a contractor, com- 
pleted by the desired time, in order that the contractor’s inability 
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to comply with his contract be demonstrated, on peril of paying him 
all the profits to be realized from a performance of his contract ; 
but before taking action in breaking off the contract the failure of 
the contractor must be shown to have been imminent, &e. 


. PRACTICE—EVIDENCE.—If evidence is not admissible for the pur- 


pose for which it is offered, this court will not reverse, if the tes- 
timony would have been admissible for another purpose in the 
trial below. 


. ConTRACT.—The failure of the sureties to a contract subsequent to 


its execution, is not a sufficient ground for the other party breaking 
it, without allowing an opportunity of furnishing new securities. 


. MEASURE OF DAMAGES—FUTURE PROFITS.—While it is a general 


rule that future profits cannot be allowed in estimating damages, 
whether the action is on contract or tort, yet the exception to it is 
equally well settled that where labor is to be performed from which 
profit is to spring as the direct result of work done at a contract 
price, and one party is prevented from earning such profit by the 
wrongful act of the other, the law will presume that such loss is the 
direct and natural result of the breach of the contract, and may be 
estimated in computing damages. 

DAMAGES.—It is the purpose of the law to compensate the party 
injured for the loss which he has sustained by the wrong done hin. 


. SAME.—While the difference in what it costs to do the work, and thie 


price to be paid for it, is to be taken into the estimate in an action 
by a contractor prevented from performing his contract, it is not 
the sole guide or the only fact to be considered in ascertaining the 
damages. 

SAME—TESTIMONY OF EXPERTS.—The probable cost of completing 
a contract for the construction of a railroad may be satisfactorily 
established by proof of the value of the material, labor, and skill 
required. ‘To effect such proof, resort can be had to the opinion 
and judgment of men who are shown to have information and ex- 
perience which qualify them to testify as to such matters. 
SAME—MEASURE OF DAMAGES.—The cause of action accrues im- 
mediately upon the breach of the contract. Suit may be brought at 
onee; witnesses have therefore to estimate the cost of labor and 
materials at that date; the-contractor is relieved from all anxiety, 
trouble, and labor about the completion of the work; it is attendant 
with no further risk on his part. he has to make no additional outlay, 
and is entitled to his damages immediately. ‘These things should 
be taken into consideration, and to that extent it may be held that 
the rule is limited; that the difference between the cost of doing the 
work and what was to be paid for it is the measure of damages. 


. MORTGAGE.—Stipulations in a contract for mortgages for such sums 


as are specially mentioned in the contract raise the implication that 
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no other or different mortgage or lien was to be given; and an agree- 
ment for mortgage ‘‘for the advancements made or money so ex- 
pended by him,’’ under the contract does not include damages for 
the breach of the contract, but does have in equity the effect of a 
mortgage to the extent indicated. 

13. MISTAKE—REFORMING CONTRACT.—T'o authorize a court of equity 
to reform a contract, on the ground of an important omission, it 
devolves on the party asking such relief to establish satisfactorily 
the mistake and the terms of the contract as sought to be established 
with that intended by the parties at the time of its execution. 

14. SAME.—See facts insufficient to authorize a court to reform a con- 

tract. 

CONTRACT BY AGENT.—Where an ageut’s authority to make a con- 

tract is subject to ratification by the principal, and in accordance 


15 


with negotiations between the agent and the other contracting party, 
a contract is executed with the principal, the fact that such contract 
omitted a part of the agent’s stipulations would be ground for relief 
and to cancel the contract as against the principal; but such omis- 
sion could not be, by order of the court, ingrafted into the contract 
against the principal. 

16. ENFORCING SALE OF RAILROAD FRANCHISE.—It is proper that 
the sheriff be named by the decree as authorized to enforce it by 
making sale of road, road-bed, and franchise of a company against 
which a decree of foreclosure is rendered. 


ApprEAL from McLennan. Tried below before the Hon. 
D. M. Prendergast. 

Thomas M. Shirley sued the Waco and Northwestern Rail- 
road Company to the Fall Term of the District Court of 
McLennan county, 1869, setting up the contract following, 
and alleging that plaintiff had in all things complied with 
the preliminary obligations on his part to its validity; his 
active entrance upon his work under it; his successful and 
energetic work towards the completion of said work, and 
that the officers of said company, without cause, and in 
wrong, had broken off the same; withheld pay for his labor, 
loss, and damage, and damages from the breach of said con- 
tract, in the loss of great profits, which he was deprived of 
by not being permitted to comply with his work and com- 
plete said labor, &c. Damages were laid at $300,000, and 
judgment was asked enforcing the equitable mortgage im- 
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plied in the contract by sale of the franchise, road, road-bed, 
&e., Ke. 

The defendant demurred, pleaded general denial; that 
Shirley and his sureties had imposed upon the company— 
both the plaintiff and his bondsmen being insolvent—facts 
not known to defendant, and concealed from them by the 
plaintiff; that plaintiff had virtually abandoned his contract ; 
that his property had been seized by attachment, at suit of a 
sub-contractor, so that he had not the ability to proceed with 
his work under the contract; that at the time of the contract 
plaintiff was a bankrupt, his petition in bankruptcy having 
been filed, and proceedings in the case being still pending 
when the contract was signed; that at no time had the plain- 
titt the ability to go on with the work as contracted for. 

December, 1874, plaintiff amended, claiming that by a 
preliminary contract made by him and J. W. Speight it was 
understood that a mortgage was to be executed by the com- 
pany securing plaintiff against all loss and damage of every 
kind, to be upon the road, road-bed, franchise, &c., which 
stipulation, by mistake or otherwise, was omitted from and 
did not appear in the contract executed. Plaintiff asked that 
the contract be reformed so as to give him a lien for dam- 
ages, &c., upon the road, Xe. 

Exception’ were made to the various pleadings. The tes- 
timony was voluminous. From the contract and the pro- 
ceedings taken in declaring the contract forfeited, with the 
opinion of the court, the case will be understood. 


“THe Waco Tap Ramroap Company. 

“Articles of agreement, made and entered into this 29th 
day of July, 1869, between Thomas M. Shirley, of the city 
of Houston, of the one part, and the Waco Tap Railroad 
Company, of the other part, whereby it is covenanted and 
agreed as follows, viz: 

“ First. That the said Thomas M. Shirley, contractor, does 
hereby covenant and agree to form and prepare, finish and 
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execute in a thorough and workmanlike manner, the clear- 
ing grubbing, excavations, embankments, trestling, surfacing, 
track-laying, and to furnish the cross-ties of the said road 
entire, from the junction of the Houston and Texas Central 
Railway Company to the city of Waco. 

«“ Second. The execution of this contract shall conform, in 
all respects, to such specitications, and to such plans or pro- 
files, or to such notes of surveys and levels, as may from 
time to time be furnished by the engineer of said corpora- 
tion; but the same shall be regulated and controlled, never- 
theless, by the specifications, so far as they relate to this con- 
tract, and marked A, which is made a part and parcel of this 
contract. And whatever additions and alterations in the 
line, levels, plans, or specifications the engineer may con- 
sider expedient during the progress of the work shall be made 
upon the same terms and according to the same rates of 
prices as other similar kind of work under this contract. 

“ Third. The work under this contract shall be commenced 
on or before the 1st day of September, 1869, and shall be made 
and completed on or before the Ist day of September, A. D. 
1871, and for a failure to make and complete the same within 
the time fixed for its completion, the engineer, for the time 
being, may assess such damages as may be just and equitable, 
and charge the contractor with the amount theneof; and the 
engineer may, after giving thirty days’ written notice to the 
contractor to increase his force, so as to hasten the comple- 
tion of said contract, and on his failure to do so, employ 
other assistance as in his opinion may be necessary to the 
completion of the work within the specified time and the 
expense of such assistance shall be paid by the contractor ; 
but if the execution of any part of the work be delayed by 
act or failure on the part of the beforementioned corpora- 
tion, the contractor shall, at the time of such hindrance, give 
notice thereof in writing to the engineer, and with respect to 
the portion of work thus delayed, shall, wpon such notice, 
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become entitled to an extension of time of completion named 
in this contract equivalent to the time of such delay. 

“ Fourth. The contractor shall not transfer this contract 
without the consent of the president of this company. All 
sub-contracts made by the contractor shall be considered 
under his immediate charge, and he shall at all times manage 
the same as if no sub-contract existed. The contractor shall, 
upon the application of the engineer, for the time being, 
discharge any workman or laborer from his employment, 
and shall not employ any workman or laborer who has been 
discharged for improper or disorderly conduct. The con- 
tractor will co-operate in the maintenance of such system of 
police, and will conform to such regulations as in the opinion 
of the engineer, for the time being, shall conduce to the reg- 
ular and peaceable progress of all parts of the work, and tend 
to prevent all unnecessary interference with the rights, priv- 
ileges, and property of persons in the vicinity of the rail- 
road. 

“ Fifth. On condition of the fulfillment by the contractor 
of the foregoing provisions of this contract, the said Waco 
Tap Railroad Company doth hereby promise and agree that 
said corporation shall and will, for doing and performing the 


work as aforesaid, pay, or cause to be paid, to said Thomas 
M. Shirley, the said contractor, or to his heirs, executors, 


assigns, or administrators, at the rate of twenty-five cents 
per cubic yard, for excavation or embankment in common 
earth and clay; for hard-pan or such other material not 
herein specified as cannot be removed in greater quantities 
than six cubic yards per day by an experienced, first-class 
railroad laborer, forty cents per cubie yard; excavation in 
loose rock, seventy-five cents per cubic yard; excavation in 
solid rock, one dollar and ten ceuts per cubie yard; grubbing, 
per chain of one hundred feet, five dollars; clearing, twenty 
feet wide, three dollars and a half per mile; cross-ties, forty-five 
cents each; trestling, six dollars and a half per line, solid foot ; 
surfacing, one dollar and a half per mile; laying track, five 
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dollars and a half per mile ; compensation for the labor above, 
all to be paid in American gold, at the office of the com- 
pany. 

« Sixth. The engineer, for the time be‘ng, shall decide on 
the quantity and quality of the work done, in accordance 
with the specifications hereto attached. 

“Seventh. Monthly estimates, during the progress of the 
work, shall be made by the engineer, of work done to his 
acceptance, to such amount as shall, in his judgment, be a 
fair average value of the same, agreeably to this contract, 
and of the amount so estimated the contractor shall be paid 
85 per cent.; and when the whole work hereby contracted 
for shall have been accepted by the engineer, as completed 
agreeably to this contract, the balance shall forthwith be paid 
to the said Shirley; * * and the said company will secure 
to said contractor the payment of the said 15 per cent., as 
well as any other sum that may be due and unpaid, by mort- 
gage on their road-bed, superstructure, rolling-stock, lands, 
franchises, and other property, the said mortgage to be duly 
executed as soon as the reserved 15 per cent. on the work 
done shall amount to the sum of $20,000, together with any 
other sum or sums that have accrued or become due, which 
mortgage shall be payable on the final completion of the 
entire work. At the end of each and every month the com- 
pany shall give their note, bearing ten per cent. interest, for 
whatever sum may be due upon the monthly estimate, as 


also the reserved percentage, to be secured as above specified. 
The company shall also execute their notes, with ten per cent. 
interest trom the date of purchase, for all iron, rolling-stock, 
or other material or property that the contractor may pur- 
chase by approval of the president of the company, which 
notes shall in like manner be secured by mortgage as above 
specified. As the work specified in this contract is not re- 


quired to be done before the expiration of twenty-four months, 
it is hereby expressly understood and agreed that said com- 
pany is not compelled to pay said contractor on any monthly 
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estimate more than 85 per cent. of one twenty-fourth part of 
the entire work to be done; provided, however, that if the 
said Shirley shall complete more than the one twenty-fourth 
part of the whole contract in one month, then the said com- 
pany shall pay the full amount of each such monthly esti- 
mate, less the 15 per cent. reserved, if in funds. And it is 
also agreed between the above contracting parties, that should 
the work, or any portion of it, executed under this contract, 
not be of such quality as is herein stipulated to be made— 
that is to say, that if the work, or any portion of it, in the 
opinion of the engineer, be constructed in an inferior man- 
ner, then, and in such case, the monthly or final payment 
above provided for may be withheld until such time as the 
engineer shall decide that the spirit of this contract has been 
complied with; or, instead thereof, the engineer may make 
such deduction from the prices herein stipulated to be paid 
as may be fair and right; provided, however, that the engi- 
neer shall notify the contractor, during the progress of the 
work, stating plainly and explicitly wherein the work being 
done does not conform to the contract and specifications, and 
after the work shall have been completed without notice, it 
shall not be complained of by the engineer. 

“ Fighth. And it is further agreed between the parties 
hereto, that in case the said contractor shall refuse or neglect 
to perform all the covenants hereinbefore enumerated, or 
shall violate the spirit hereof, upon the engineer certifying 
such neglect, refusal, or violation to the president of said 
company, the president may, at his option, atter careful in- 
vestigation and due notice to the contractor, and his refusal 
to remedy the evils complained of, declare this contract null 
and void; and in that case, whatever balance may be due 
and unpaid for work done, shall be forfeited to the use of 
said company, or such part thereof as may be equitable and 
just; and the said president may proceed to re-let or dispose 
of the work remaining to be done as if this agreement had 
never been made. 























1876.] Waco Tar R.R. Co. v. Surruey. 863 





Statement of the case. 





“Ninth. And it is further agreed between the contracting 
parties, that the iron shall be laid and the road finished com- 
plete as fast as sections of ten miles can be prepared for the 
rails; and the company obligate themselves to provide iron 
and an engine and necessary cars to haul the necessary sup- 
plies of the contractor and distribute the iron, ties, &c., as 
the work progresses; and the contractor shall have the privi- 
lege of operating the road and be entitled to all the profits 
arising therefrom as finished until all claims are fully paid 
off and discharged by the company. A final estimate is to 
be made, and the grading accepted by the company as fast 
as completed, in sections of three miles. It is further agreed 
that the contractor shall have the right to construct the 
bridge for the railroad over the Brazos river, according to 
such plans and specifications and upon such terms as may 
hereafter be agreed upon between the contractor and the 
president of the company; and such agreement so to build 
said bridge, shall, when so made, be considered part and 
parcel of this contract. The contractor shall, contemporane- 
ously with the signing of this contract, enter into a bond or 
obligation with said company, to be considered a part of this 
instrument, with security, to be approved by the president of 
this company, for the faithful compliance with and fulfill- 
ment of this contract. 

«Tenth. Should the work be suspended by the said company 
for six months, or this contract be plainly violated on their 
part, then in that case this contract shall be null and void at 
the option of the contractor, and all sums due the contractor, 
as well as the fifteen per cent. retained, shall become due, 
and the mortgage shall be foreclosed; and it is further agreed 
that the mortgage shall be so drawn that, in the event of such 
contingencies, it may be foreclosed without delay or involv- 
ing the contractor in litigation. It is further considered a 
part of this contract that the president and directors shall do 
all in their power to aid the contractor in obtaining labor, 
supplies, timber, &c., and to lend their cordial support and 
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influence to facilitate the contractor in every way in the pro:- 
ecution of the work. 

“Bleventh. When said company shall have paid or secured 
to the satisfaction of the contractor of the work herein speci- 
fied the sum of $150,000, then the said contractor here- 
by obligates himself to advance toward the said work the 
sum of $25,000 in work; and when the said company shall 
have paid to, or secured as aforesaid, the further sum of 
$50,000, then the said contractor hereby binds himself to ad- 
vance the further sum of $25,000 in work. And when the 
said company shall have paid or secured, to the satisfaction of 
the contractor within, $100,000, of whatever sum that may be 
requisite to complete the road, the contractor hereby obligates 
himself to complete the entire work herein contemplated and 
specified in this contract: Provided, That mortgage shall be 
executed by the company to the said contractor for the ad- 
vancements made or money so expended by him, as herein- 
before provided in this contract. All sums of money to be 
paid or notes to be given, as specified in this contract, shall 
and are to be paid in American coin. 

“ Twelfth. In case of default or failure on the part of said 
contractor, he binds himself to account and pay and be liable 
to said company, at its office in the city of Waco, for all loss, 
injury, or damage by it thereby sustained. 

“In testimony of all of which the said contracting parties 
have signed their names and affixed their seals (using scrolls 
for seals) at Galveston, the day and date first above written. 

“The Waco Tap Railroad Company signed by their presi- 
dent, subject, however, to the approval of the board of di- 
rectors of said company. Interlineations before signing. 

“ (Signed) Tue Waco Tap Ramroap Company, 
By J. W. Sprrient, President. 
Thomas M. Suirzey. 

“ Countersigned by the directors: J. E. Harrison, E. C. 
Stewart, Thomas P. Aycock, William A. Fort, John T. Flint, 
KE. A. Sturgis, Richard Coke.” 
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LETTER WRITTEN BY E. L. Hertorr to T. M. Surrey. 


«“ GaALVveEstToN, Texas, March 23, 1870. 
“'T. M. Surriey, Esq., Houston, Texas. 

«Dear Str: It is with regret that I am obliged to call your 
attention to the inclosed copy of a resolution passed by our 
directors on the 18th instant. The condition your work is 
now in, your total failure to carry out the contract according 
to its intent and spirit, amounts to a failure on your part; you 
are hereby required to comply strictly with the requirements 
required in the inclosed resolution, except that you will be 
allowed twenty-five days from the receipt of this notice, 
which will make thirty-two days from its passage, to carry 
out the demands there made. I am further instructed to in- 
form you that no estimates will be paid you till your work is 
in a more satisfactory condition. “You will please acknowl- 
edge the receipt of this by telegraph to me at Houston. 

« (Signed) E. L. Hertotr, Chief Engineer.” 


«“ Waco, Texas, March 18, 1870. 

“Resolved, That the engineer serve a notice to the con- 
tractor to put one hundred working hands upon the work 
within fifteen days from this time, and that he keep that many 
hands constantly employed, and that a default in these re- 
quirements will be treated as a violation of the contract; and 
the president and engineer are requested to hold the said 
contractor to a rigid performance of the contract.” 


“E. L. Hertorr, Engineer Waco Tap Railroad Co. 
«“T above transmit you a copy of a resolution of the board 
of directors, passed this day, for your observance. 
“Yours, truly, 
« (Signed) Joun T. Firnt, 
“Pres. Waco Tap R. R. Company.” 


“Waco, 2d April. 


“To Tuomas M. Surrey. 
“T have declared your contract null and void, and will not 
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recognize you any longer as a contractor on the Waco Tap 
Railroad. (Signed) Joun T. Firy7, 
“Pres. W. T. R. R. Co.” 


«Waco Tap Rariroap. 
«“ ConTRACTORS AND Hanps WANTED. 

“Thomas M. Shirley having virtually abandoned the work 
on the Waco Tap Railroad, and violated in other respects the 
spirit of his contract, the same is declared null and void this 
day, and the said Shirley will no longer be recognized as a 
contractor thereon. Contracts for section work, general 
work, and for ties and bridging are solicited, and general 
laborers wanted. Good prices will be paid. 

“ (Signed) Joun T. Frnt, 
Pres. W. T. R. R. Co. 
“Waco, April 2, 1870.” 


The jury returned a verdict as follows: 

“« We, the jury, find for the plaintiff of reserved percentage, 
with interest to date, $2,265.15 American coin. (2) For 
work done, with interest to date, $3,503.80 American coin. 
(3) For.actual damages, in American coin, $1,612. (4) For 
exemplary damages, in American coin, $100,612. (5) We, 
the jury, find for the plaintiff on the question of mistake in 
the contract. (6) And we find the plaintiff entitled to a valid 
prior lien on the franchises, road-bed, and property of the 
company.” 

Judgment was rendered for the amount found by the jury, 
and ordering the sheriff of McLennan county to make sale of 
the franchise, road, &c., and make title to the purchaser, c., 
to satisfy the judgment. 

Motion for new trial having been overruled, the defendant 
prosecuted his writ of error. 


George Goldthwaite, James A. Baker, and Herring § Ander- 
son, for the plaintiff in error, cited Bulkley v. United States, 
19 Wall., 40; United States ». Babbit, 1 Black, 61; Master- 
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ton v. City of Brooklyn, 7 Ifill, 62; Phila., Wil. & Balto. R. 
R. Co. v. Tloward, 18 Tow., 307; United States 7. Speed, 8 
Wall., 77; Kerr on T'raud and Mistake, 421; Lyman v. Mu- 
tual “¥> Co., 17 Jc ma ., 375; Marquis of Townshend v, Stan- 
groom, 6 Ves. Jr., 328; Gillespie v. Moon, 2 Johns. Ch., 585; 
Pocker: v. Madden, 4 Me., 215; Story’s Eq.,§ 157; Chandler 
v. Meckling, 22 Tex., 42; Gibson +. Hill, 23 Tex., 83; Green 
v. Hill, 4 Tex., 465; Smelser v. The State, 31 Tex., 95; Shrop- 
shire v. Doxey, 25 Tex., 127; Iglehart 7. Downs, 19 Tex., 244; 
Rogers v. Broadnax, 27 Tex., 240; Linney v. Peloquin, 35 
Tex., 29; Simonton v. Forrester, 35 Tex., 585. 


E. A. McKinney, for defendant in error, cited Sedg. on 
Dam., 55, 67, 75, 79, 108, 522; 2 Tex., 460; Randon v. Bar- 
ton, 4 Tex., 292; Calvit vr. M. F: adden, 13 Tex., 324; Carroll 
vr. Welch, 26 Tex., 147; Phila. & B. R. R. Co. v. Toward, 13 
How., 344; Masterton & Smith v. Mayor and City of Brook- 
lyn, 7 Hill, 61; Nebraska City v. Campbell, 2 Black, 590; 
Shepherd v. Hampton, 3 3 Wheat., 200; 3 Pars. on Con., 184; 
Graham v. Roder, 5 Tex., 148; Cook v. Garza, 9 Tex., 358; 
Champion v. Vincent, 20 Tex., 811; Thouvenin v. Lea, 26 
Tex., 612; Becton v. Alexander, 27 Tex., 659; 1 Greenl. 
Ev., §§ 3138, 322; 2 Pars. on Con., 562; Bradley v. Wash- 
ington, &ec., Steam Packet Co., 13 Pet., 94; Mechanics’ Bank 
v. Bank of Columbia, 5 Wheat., 326; Packet Company +. 
Sickles, 5 Wall., 580; Stamper v. Johnson, 3 Tex., 1; Luck- 
ett v. Townsend, 3 Tex., 119; Stephens v. Sherrod, 6 Tex., 
294; Collins v. Tracy, 36 Tex., 546; H. & G. N. R. R. Co. 
v. Kuechler, 36 Tex., 382. 


Thomas Harrison, also for defendant in error, cited and dis- 
eussed Hillyard vr. Crabtree, 11 Tex., 264; Carroll v. Welch, 
26 Tex., 149; Britton v. Turner, 6 N. H.,497; Sedg. on Dam., 
73, 364; Perry on Trusts, sec. 248 and note; In the Matter 
of Howe and Wife, 1 Paige, 125; Clark v. Sibley, 13 Met., 
210; Eaton v. Green, 22 Pick., 526; 2 Wash. on Real Est.,’ 
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43; 1 Williams on Mort.,4; Farquhar rv. Dallas, 20 Tex., 
200; Converse & Co. v. McKee, 14 Tex., 20; Hall v. Lay- 
ton, 16 Tex., 262; Robinson v. Davenport, 40 Tex., 342. 


George Clark and Jones & Henry, also for defendant in error. 


Moore, Associate Justice.—On the 26th day of July, 
1870, Thomas M. Shirley, the defendant in error, brought 
suit against the Waco Tap Railroad Company for the recov- 
ery of damages for alleged violation of a contract made on 
the 29th day of July, 1869, wherein he, said Shirley, under- 
took and bound himself to construct said company’s road, 
from its junction with the Houston and Texas Central Rail- 
way to the city of Waco. On the trial of the cause a judg- 
ment was rendered against the plaintiff in error for the sum 
of one hundred and seven thousand six hundred and eighty 
dollars and ninety-five cents, in American coin, and for the 
foreclosures of a lien on the road, road-bed, and franchises of 
said company, to which said Shirley was adjudged to be en- 
titled, to secure the payment of said damages so found to be 
due him. 

Many errors are assigned for the reversal of the judgment. 
We need consider, however, only such of them as are relied 
upon and discussed by counsei for plaintiff in error. These 
in effect present the following propositions: 

First. Plaintiff in error was induced to enter into said 
contract through fraud and imposition cf said Shirley, and 
it was therefore null and void. 

Second. Plaintiff in error was entitled to annul said con- 
tract by reason of the insolvency of Shirley, and want of 
means to comply with and perform it. 

Third. The court erred in excluding the testimony offered 
by said railroad company tending to prove the insolvency of 
Shirley at the date of the contract, and also when it was an- 
nulled, which was relied upon to show that said contract was 

*void for fraud, and also that said company was entitled to 
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cancel and annul it on account of the insolvency of said 
Shirley. 

Fourth. The court should have admitted said testimony on 
tlie question of damages. 

Fifth. The objection to the evidence offered by Shirley to 
show the damages sustained by breach of the contract should 
have been sustained, and the charge of the court on the 
measure of damages was erroneous; and the finding of the 
jury in this respect was not warranted by the law or evidence. 

Sixth. The decree giving Shirley a lien on the road,.road- 
bed, and franchises of said company was not authorized by 
the law or facts. 

Seventh. The decree directing the enforcement of said lien 
by the sale of said road, road-bed, and franchises is illegal and 
erroneous. 

In respect to the first two of these propositions, it will suf- 
fice to say that it is a plain inference from the contract that 
the plaintiff in error was not induced to enter into it from 
any supposed confidence as to, or belief of, Shirley’s solvency 
or individual pecuniary ability to perform it. Satisfactory 
stipulations to secure plaintiff against his failure or inability 
to comply with the contract were embodied in it. We must 
infer that plaintiff was satisfied with and relied upon these 
stipulations, instead of belief in, or dependence upon, repre- 
sentations by Shirley as to his pecuniary condition. The 
charge of the court on the question of Shirley’s solvency and 
his representations in regard to his pecuniary condition, and 
that of his bondsmen, was unquestionably as favorable to 
plaintiff as could be asked. The testimony in the records is 
certainly amply sufficient to justify the finding of the jury 
on these points, in favor of defendant in error, if indeed it 
would have admitted of any other conclusion than that which 
they drew from it. 

If, as we have already said, the contract was not made on 
the faith of Shirley’s solvency,.or upon any representations 
of his, as to his own or his bondsmen’s pecuniary condition, 
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there was certainly no error in rejecting the testimony offered 
to prove that he was insolvent and had no means or property. ‘ 
If such testimony could, under any circumstances, have been 
received, for the purpose for which it is said in the bill of 
exceptions it was profiered, it only could have been on the 
predicate that plaintiff in error had shown or proposed to 
show that the contract had been in fact made on the faith of 
Shirley’s representations. But no such predicate was laid, 
nor was there any proof to do so at a subsequent stage of the 
vase. On the contrary, it was shown that the president of the 
company was fully informed of Shirley’s pecuniary condition, 
and he and the company expressed full and entire satisfaction 
with the bond given by him, as stipulated in the contract. 
The point is made in this court that the testimony excluded 
was relevant, and should have been admitted, on the que3- 
tion of damages; for it is said if Shirley was insolvent and 
unable to carry on and fulliil the contract, although up to the 
date of its annulment he had not been in default, and the 
company may not have been authorized to treat it as void 
for fraud in its execution, or cancel it for a breach on his 
part, still, if he was unable to consummate and complete it, 
he would not be entitled to the same amount of damage; as 
otherwise he might recover. We fully admit the force of 
this suggestion in cases to which it is applicable. Certainly 
where suit is brought by a party for the wrongful breaking 
up and annulling of a contract on which it is claimed large 
profits would have been realized, it is admissible to show, if f 
it can be clearly made to appear, that it was impossible for 
the party to have completed the contract had he not have been 
interfered with, for the purpose of showing that the loss of 
the profits which would have been realized by the completion 
of the contract was attributable, in part at least, to his own 
inability to have fulfilled it, and not altogether to its breach 
by the other party. The prompt and due execution of the 
contract may be of the utmost importance, and surely one is 
not in all cases bound to wait until it is too late to have it 
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completed within the desired time for the contractor to dem- 
onstrate his inability to do this, on peril of paying him all 
the profits to be realized from a performance as stipulated, 
if it can be shown beyond question that he was unable to 
complete it; and especially where the contractor cannot re- 
spond in damages for a breach on his part. But when evi- 
dence is offered merely on the hypothesis that although the 
plaintiff had not violated the contract he evidently would 
have been unable to complete it, it must be shown beyond 
all reasonable doubt, in view of all the facts of the case, that 
the anticipated result must have ensued in the near future if 
it had not been anticipated by the termination put to the 
contract. In view of the facts of this case, was the evidence 
rejected of such a character as that it should have been ad- 
mitted on the ground here insisted on? We think not. The 
contract gave the company full control over the progress of 
the work, and enabled the company to terminate it certainly 
in a month’s time, if the contractor should for any cause fail 
to make satisfactory progress with the work. It is a matter 
of common observation that contracts of this sort are fre- 
quently made with parties whose integrity, energy, and busi- 
ness capacity give the only security for their due and prompt 
fulfillment, and that these qualities are, indeed, regarded as 
far better assurance for a compliance with the contract than 
the mere solvency of the contractor. Aside from these con- 
siderations, it is a sufficient answer to the objection to say 
that this was not the ground upon which the evidence was 
offered. It has been often held, if evidence is not admissible 
for the purpose for which it is offered, this court will not 
reverse the judgment if the evidence would have been ad- 
missible on some other ground. 

The subsequent failure of the sureties in the bond, given 
when the contract was executed, unquestionably, gave the 
plaintiff no right to annul it without, at least, affording Shir- 
ley the opportunity to substitute other sufficient sureties in 
their place. 
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It is shown by the ruling on the exceptions to the evidence, 
as well as the instructions given to the jury, that the court 
held, if the company wrongfully declared the contract null 
and void, and had taken it out of his hands, thereby pre- 
venting him from completing it, in addition to his special 
damages Shirley was entitled to recover the difference be- 
tween the price stipulated in the contract to be paid for the 
work, and the actual cost of the work done on the road after 
the first day of April, 1870, the date when the contract was 
annulled. The plaintiff in error complains that the proposi- 
tion set forth by the rulings of the court on this branch of 
the case is in violation of a well established principle, con- 
curred in as it is insisted both in the English and American 
courts, that future profits cannot be allowed in estimating 
the damages whether the action is in the form of contract or 
tort. (Sedg. Meas. Dam., p. 69.) No doubt abundant au- 
thority can be easily found to sustain this general proposi- 
tion, but while this is so, it is also true that it is the tendency 
in common law courts to approximate the rule of the civil 
law, which in general refuses to compensate in damages for 
the loss of perspective profits. The profits, however, in the 
case announcing this general rule will most generally be 
found to be of a collateral or contingent character, or too un- 
certain and speculative to furnish ground for a reasonable 
and just compensation. It is certainly as firmly established 
as the general rule to which we are cited by the plaintiff, 
that in a certain class of cases future profits are allowed. 
The distinction in the two classes of cases is well drawn by 
Chief Justice Nelson in the leading and well considered case 
of Masterton v. The Mayor, &c., of Brooklyn. (7 Hill, 61.) 
He says: “It is not to be denied that there are profits or 
gains derivable from a contract which are uniformly rejected 
as too uncertain and speculative in their nature, and too 
dependant on the fluctuations of markets, and the chances of 
business, to enter into a safe or reasonable estimate of dam- 
ages. Thus, any supposed successful operation the party 
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might have made, if he had not been prevented from real- 
izing the proceeds of the contract at the time stipulated, is a 
consideration not to be taken into the estimate; besides the 
uncertain and contingent issue of such an operation in itself 
considered, it has no legal or necessary connection with the 
stipulations between the parties, and cannot therefore be 
presumed to have entered into their consideration at the time 
of contracting. It has accordingly been held that the loss 
on any speculation or enterprise in which a party may have 
been embarked, relying on the proceeds to be derived from 
the fulfillment of an existing contract, constitutes no part of 
the damages to be recovered in case of breach. So a good 
bargain made by a vendor, in anticipation of the price of the 
article sold, or an advantageous contract of resale made by 
a vendee, confiding in the vendor’s promise to deliver the 
article, are considerations always excluded as too remote and 
contingent to affect the question of damages. * * * Where 
the books and cases speak of the profits ‘anticipated from a 
good bargain, as matters too remote and uncertain to be 
taken into account in ascertaining the measure of damages, 
they usually have reference to dependant and collateral en- 
gagements, entered into on the faith and expectation of the 
performance of the principal contract. 

“But profits or advantages which are the direct and im- 
mediate fruits of the contract entered into between the par- 
ties, stand upon a different footing. These are part and parcel 
of the contract itself, entering into and constituting a portion 
of its very elements, something stipulated for, the right to the 
enjoyment of which is just as clear and plain as to the fulfill- 
ment of any other stipulation. They are presumed to have 
been taken into consideration and deliberated upon before 
the contract was made, formed perhaps the only inducement 
to the arrangement.” 

The distinction drawn in this case, and the general prin- 
ciple laid down in it, that future profits are to be considered 
in ascertaining the damages sustained for the breach of such 
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contracts as are here under discussion has been recognized 
and followed in numerous cases in almost every State of the 
Union; and,so far as we are aware, without a single dissent. 

In the case of Burrell v. New York and Saginaw Solar 
Salt Company, 14 Mich., 34, the rule is directly and forcibly 
stated: « Where labor is to be performed, from which profit 
is to spring as the direct result of work done at the contract 
price, and one party is prevented from earning such profit 
by the wrongful act of the other, the law will presume that 
such loss is the direct and natural result of the breach of the 
contract.” (The Philadelphia, Wilmington, and Baltimore 
Railroad Company v. Sebre Howard, 13 How., 307; Gilbert 
v. Kennedy, 22 Mo., 117; Richmond v. Dubuque, &e., R. R. 
Co., 26 Iowa, 191.) In some cases the rule has been extended 
even further than here stated. (Hale v. Frout, 35 Cal., 229, 
and cases cited.) 

We are referred by the plaintiff to several cases from the 
Supreme Court of Kentucky which, it is insisted, decided the 
contrary. But an examination shows that this is a mistake. 
The point decided in these cases is, that a proffer to perform 
a condition precedent, and a refusal by the other party to 
accept, will exonerate the party making the tender from 
liability for non-performance. But the refusal of such an 
offer will not always entitle the party making it to the same 
recovery that actual performance would have given; that is, 
the measure of damages is not the contract price to be paid 
for the work or labor when performed. This does not nega- 
tive, but rather goes in support of the rule, that the profits 
on the contract is the price to be paid, less the expenses of 
every kind to be incurred in fulfilling it, as held in the case 
previously cited, furnish the proper measure by which the 
damages are to be ascertained. * 

But while we concede the correctness of the proposition 
announced in the case cited, as well as many others to which 
we might have referred, that future profits are to be taken 
into consideration in estimating the damages sustained by ¢ 
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breaeh of contract like that in this case, it is necessary, to 
avoid misconception, to say that the mere statement of the 
brief formula—that the measure of damages in such cases i 
the profits or difference in what it would cost to complete 
the work as stipulated in the contract and the price to be 
paid—might, if not accompanied by proper explanations and 
qualifications, mislead, and in some cases result in injustice. 
It is the purpose of the law to compensate the party injured 
by damages for the loss which he has sustained by the wrong 
done him. In estimating this loss, as the cases cited plainly 
show, the difference in what it costs to do the work and the 
price to be paid for it, is to be taken into the estimate, and 
is no doubt the leading and most important feature from 
which the amount of such loss is to be ascertained. But it 
is not the sole guide or only fact to be considered in doing 
this. The contract shows the amount to be paid for the 
entire work, and the probable cost of completing it may be 
satisfactorily established by proof of the value of the material, 
lxbor, and skill required to do it. If some of the facts to be 
considered are not susceptible to direct and positive proof, 
resort can be had to the opinion and judgment of men who 
are shown to have information and experience which qualify 
them to testify as to such matters. 

The cause of action accrues immediately on the breach; 
suit may be brought at once; witnesses have therefore to 
estimate the cost of labor and material at that date. Subse- 
quent fluctuations are not to be taken into account. (7 Till, 
62.) And in this particular, the charge of the court seems 
slighily indefinite or inaccurate. It may be several years 
betore the contract was to have been completed and paymen’ 
made. The contractor is relieved from all anxiety, trouble, 
] and labor about its completion. It is attended with no fur- 
ther risk on his part, Ile has to make no additional outlay 
and is entitled to his damages immediately. These thing: 
should be considered. And, guided by the rule just indi- 
cated for ascertaining their value, due allowance should be 














376 Waco Tap R. R. Co.v. Sarruey. [Austin Term, 





Opinion of the court. 





made for them in determining the amount of real loss by the 
breach of contract and the just compensation to be made for 
it. The rule, that the difference between the cost of doing 
the work and what was to be paid for it is not to be taken 
a} the literal and absolute standard by which to measure the 
damages, is fully sanctioned by the Supreme Court of the 
United States. (United States v. Speed, 8 Wall., 77; see 
also Seaton v. Seeond Municipality, 3.La. Ann., 44.) 

It remains to be considered whether there was any error in 
the verdict of the jury and the judgment of the court as to 
the alleged mistake in the contract, whereby a lien is estab- 
lished in favor of plaintiff below for entire damages adjudged 
him. It is insisted by the counsel'of the defendant in this 
court, though the point does not appear to have been made 
below, that he has an equitable lien, by the terms of the con- 
tract as it stands, for the whole amount of damages to which 
he was entitled. In this we in part agree. For the amount 
found by the verdict to be due, for which it was stipulated 
that a mortgage should be given, the contract, we admit, has, 
in equity, the effect of a mortgage. But we cannot agree 
that it can be held to operate as an equitable lien to any fur- 
ther or greater extent. The stipulation for mortgages at the 
time, and for such sums as are specially mentioned in the 
contract, raises an implication that no other or different mort- 
gage or lien was intended to be given. The charge in the 
amended petition, that, by mistake and oversight in drawing 
the contract, a clause was omitted, whereby a lien was to have 
been given to secure him against loss, if there was a breach 
of the contract by the company, seems to us somewhat incon- 
sistent with the proposition now insisted on, and to urge that 
the contract as drawn, gives him the same lien as that which 
was to have been. 

If it can be shown that a mortgage was to have been 
given Shirley for such damages as he might sustain in the 
event of a breach of contract by the company, and that such 
stipulation was omitted from the contract by oversight and 
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mistake, undoubtedly, as between the parties, the mistake 
may be corrected, and the contract, as in fact made and 
agreed upon, enforced. It is, however, a well-established 
elementary principle, that, he “who seeks to rectify an in- 
strument, on the ground of mistake, must be able to prove 
not only that there has been a mistake, but must be able to 
show exactly and precisely the form to which the deed ought 
to be brought, in order that it may be set right according to 
what was really intended, and must be able to establish, in 
the clearest and most satisfactory manner, that the alleged 
intention of the parties to which he desires to make it con- 
formable, continued concurrently to the minds of all parties 
down to the time of its execution. The evidence must be 
such as to leave no fair and reasonable doubt upon the mind 
that the deed does not embody the final intention of the 
parties.” (Kerr on Mort., 421.) 

It is quite obvious, we think, that there was a failure of de- 
fendant to meet and satisfy almost every one of these essen- 
tial requisites. The only evidence found in the record havy- 
ing the slightest allusion to the alleged mistake in the con- 
tract, is that of Shirley himself, of Speight, the president of the 
company when the contract was made, and one of his attor- 
neys by whom the original petition was filed, and of Lang, one 





ot his witnesses. Shirley says: “ We were several days con- 
sulting about the terms of the contract, and drawing ‘up a 
memorandum of the provisions. We concluded the mem- 
orandum of the provisions, and gave it to Messrs. Russel 
& Hicks, attorneys, to draw the contract. I have not seen 
itsince. * * * The company had nothing to secure me, 
and we stipulated in the memorandum that I was to have a 
lien on all the property of the railroad to secure me in my 
vf rights under the contract.” “Speight,” says the statement of 
facts, “testified as to the drawing of the contract, and what 
occurred subsequently, as stated by Shirley. His recollection 
was that it was read over to him and Shirley by the attorney, 
and that it embraced what was in the memorandum. The 
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intention was to give Shirley a lien to protect him in his 
rights.” Lang says: “I do not now recollect the construe- 
tion and understanding of the contract with Shirley by the 
board. The impression made on my mind was that it was a 
mortgage on the road to secure Shirley for his work, for I 
recollect distinctly that I stated to the members of the board, 
and the engineer, I think, that under that contract the Cen- 


5 


tral Railroad would get our franchise.” Certainly, no com- 
ment is necessary to show that this testimony, vague, indefi- 
nite, and loose, and to some extent contradictory, is alto- 
gether insufficient to authorize the making such an addition 
to the contract as is here sought. Especially as there are 
stipulations in it to which the language of the witnesses may 
refer fully as appropriately as to that charged to have been 
omitted. It is also to be noted that no allusion is made to 
the alleged omission in the original petition, drawn but re- 
cently after the execution of the contract, and signed by 
Speight as one of Shirley’s attorneys, and that it was nearly 
four years after the bringing of the suit before the amend- 
ment was filed in which the mistake in drawing the contract 
is first set up. 

There is, however, another view of the matter which still 
more conclusively shows that the defendant is not entitled to 
the relief asked in the amended petition, and, on the facts as 
they appear in the record, the verdict and judgment cannot 
be sustained. The authority given Speight to contract for 
the building of the road was limited by the qualification that 
any contract made by him should be subject to the ratifica- 
tion and approval of the company. If the memorandum con- 
tained the stipulation alleged, there is not the slightest reason 
to suppose that the company had any knowledge of it. 
Speight says he “thinks the contract embraces what was in 
the memorandum.” It cannot therefore be supposed that he 
informed the company that so important a stipulation was 
omitted. The company had before them, as we must infer, 
merely the contract as drawn by the attorneys and signed by 
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Shirley and Speight. This instrument contains all the stipu- 
lations of the agreement to which it can be said the parties 
mutually agreed, and is the only contract which was ratified 
by the board of directors, and, as we must conclude, contains 
all for which the company is bound. If anything is omitted 
from it, which by the agreement with Speight should have 
been, and as Shirley supposed was, inserted in it, this might 
he sufficient to justify his asking the court to cancel and an- 
nul the contract. But it certainly does not entitle him to 
have it corrected, so as to conform to such an agreement or 
his understanding of it, and then enforce it, as thus corrected, 
against the company. To do so would be to bind the com- 
pany for that to which they had never agreed. Shirley was 
fully aware that Speight had no authority to contract or bind 
the company without its ratification and approval. 

We see no reason why the court might not appoint the 
sheriff as well as any one else commissioned to carry into 
effect its judgment foreclosing the mortgage lien. This was 
the legal effect of the judgment. It is of no consequence that 
the order of sale is directed to the person to whom the court 
confides the duty of selling the property by his official title, 
or even in his official character, instead of that of commis- 
sioner. It is to the nature and character of the act to be 
done under the order that we must look, and not to the mere 
form and style of the order, to determine as to its validity or 
that of whatever may be done under its authority. Whether 
the sheriff, under the authority conferred by the order of 
sale, should apply the money received and execute a convey- 
ance, unless he is especially ordered to do so in the order, 
until his report is confirmed, and the application of the one 
and the execution of the other is ordered by the court, has 
not here been discussed and need not be considered. 

The judgment is reversed and the cause remanded. 

REVERSED AND REMANDED, 

Nore.—-This case was taken from the Austin Term, and decided at 

Tyler December 28, 1875. 
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JoHN W. WooupripgGeE v. J. W. Hatruaway. 


AMENDMENT—NEW CAUSE OF ACTION.—Suit was brought on a prom- 
issory note by plaintiff as executor. By amendment, over two 
years after the institution of the suit, plaintiff alleged that defendant 
had converted to his own use a horse, for which the note had been 
executed, and asked judgment for the value of the horse. ‘To this 
the defendant pleaded limitation. Held, That the amendment set 
up a new and different cause of action, against which limitation ran 
until the filing of the amendment. 


ApprEaAL from Lamar. Tried below before the Hon. John 
C. Easton. 


The facts are given in the opinion. 


Maxey § Lightfoot and W. B. Wright, for appellant, cited 
Rose v. Newman, 26 Tex., 1383; Oldham v. Smith’s Ex’r, 26 
Tex., 532; Bigelow on Estoppel, 37,45; Aurora City v. West, 
7 Wall., 82; Beliot v. Morgan, 7 Wall., 619; 5 Wall., 566; 
Bobe v. Stickney, 36 Ala., 482; Lynch v. Baxter, 4 Tex., 
440; Fisk v. Norvel, 9 Tex., 13; Broom’s Law Max., 706; 
Haddock v. Crocheron, 32 Tex., 276; Furlow v. Miller, 30 
Tex., 28; Erskine v. Wilson, 27 Tex., 117; McNeil v. Chil- 
dress, 834 Tex., 370; Henderson v. Kissam, 8 Tex.,-46. 


E. L. Dahoney, tor appellee. 


Rozerts, Carer Justice.—The appellee brought this suit 
as executor of the last will and testament of J. C. Wool- 
dridge, deceased, against appellant, upon a note, in substance 
as follows, to wit: “Twelve months after date we, or either 
of us, promise to pay to Philip Miles, commissioner appointed 
to sell the property belonging to the estate of J. C. Wool- 
dridge, one hundred and eight dollars, with ten per cent. 
from maturity. Witness our hands this October 16, 1863. 

“J. W. Woopringr, 
«Wma. A. VowELL, 


«“ Exisan HAMRICK.” 
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The appellee alleged that he was the executor of said estate 
at the time said note was executed, and was still executor, 
and that said note was left in his hands for the payment of 
outstanding debts after a settlement of said estate, and was 
the property of said estate. 

The defendant excepted to the petition as insufficient, and 
pleaded that plaintiff having made a final settlement, and 
having turned over the property of said estate to the persons 
entitled to it, pursuant to an order of the County Court, was 
no longer exe¢utor of said estate; and for that, as well as for 
other grounds stated in the answer, he was not entitled to 
recover on-said note. 

The plaintiff below, by his last amended petition, alleged 
“that said note was executed for property belonging to the 
estate of J. C. Wooldridge, deceased, of which estate plain- 
tiff is the executor, and entitled to reprezent it; to wit, a horse, 
which was of the reasonable value of the amount of said note, 
and was purchased by said defendant at public sale, and at the 
highest bid, and that defendant has never returned said horse 
to the estate, but has converted the same to his own use, and 
refuses to account for the same; wherefore he prays for judg- 
ment for the recovery of the value of said horze, and interest 
thereon, to wit, the sum of one hundred and fifty dollars, and 
costs and general relief.” 

To this the defendant excepted as insufficient, and as being 
a new cause of action, and also pleaded the statute of limita- 
tions of two years, as well as a general denial. 

Upon the exceptions of defendant, the court rendered the 
following, decision, to wit: ‘“Defendant’s demurrer to plain- 
tiff’s original and first amended petition sustained; this cause 
to proceed on the last amended petition.” 

Accordingly, the case was tried alone upon amended peti- 
tion, alleging a conversion of the horse, and seeking a recov- 
ery of the value thereof, with interest thereon, as is indicated 
by the evidence adduced’ and the charge of the court given 
to the jury. Upon that is:ue the jury found a verdict for 
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plaintiff for the sum of $146.43, upon which judgment was 
rendered for the plaintiff. The suit upon the note was filed 
on the 15th of February, 1870, and the amended petition, 
declaring upon the conversion of the horse, and claiming its 
value with interest, was filed on the 20th of August, 1873— 
more than two years after the suit was brought, and more 
than two years after the running of the statute of limitation 
upon the cause of action arising upon the alleged conversion 
of the horse. 

The court charged the jury as follows, to wit: “The amend- 
ed petition, or replication, as it is called by the pleader, filed 
on the 20th of August, 1873, does not set up any new cause 
of action, and hence the statute of limitations does not apply 
to this case.” 

A counter charge was asked by the defendant, and refused 
by the court. 

The giving of this charge was made one of the grounds of 
the motion for new trial, and is assigned as error. 

The amended petition, declaring upon the conversion of 
the horse, and claiming a recovery of its value and interest, 
was not only a new, but also an entirely different cause of 
action from the note, which was the foundation of the suit, as 
contained in the original petition, and therefore the court 
erred in the charge above quoted. 

This being decisive of the case, it is unnecessary to notice 
other questions presented in the record. 


REVERSED AND REMANDED. 





Laves, Boycr & Co. v. Squyres & IeLEHART. 


1, COMPOSITION—CONSIDERATION.—To support an agreement that 
the creditor take a sum less than the whole of an undisputed debt, 
it is necessary that the contract form part of an agreement with the 
debtor and all his creditors by which they were to receive a like 
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sum. This is not supplied by allegation and proof that a like settle- 
ment was made with all the other creditors. 

2. CoMPosITION.—The fact that notes given in a composition are not 
paid at maturity will not invalidate the setthkement and restore the 
original debt. 

3. AMENDMENT—PARTIES—CostTs.—It is competent to introduce new 
parties plaintiff by amendment to the petition: Provided, The 
amendment does not deprive the defendant of any defense he would 
otherwise have. In such amendment it is proper to tax costs on the 
party amending. 


4, RECEIPTS—PAROL TESTIMONY.—Where a paper is in the form of a 


reccipt, but includes the terms of a contract, such receipt cannot be 
altered by parol testimony. 

5. PRACTICE.—Where new parties are made as plaintiffs, and the testi- 
mony shows such parties are entitled to recovery, it is error to ren- 
der judgment in the name of the original parties, 


Appeat from Parker. Tried below before the Hon. Charles 
Soward. 

Lanes, Boyce & Co., a mercantile firm in the city of New 
York, on the 9th of August, A. D. 1860, sold to defendants, 
merchants in Texas, goods to the amount of $1,034.69, and 
took their note for the same, payable at plaintiffs’ office in 
New York, at six months. Lanes, Boyce & Co. indorsed this 
note to the National Bank of the Republic. 

In August, 1866, the bank held the note still unpaid. On 
this date E. I. Iglehart, agent of the defendants, made with 
R. H. Lowery, president of the bank, an agreement to pay 
fiity cents on the dollar of the principal—one third cash, 
one third in twelve months, and remaining third in twenty- 
four months. 

This new contract was made at the bank in the city of New 
York, and the one third cash paid was indorsed on the old 
note, snd two new notes were taken for the unpaid two thirds, 
both payable at the Bank of the Republic. 

January 16, 1872, suit was brought by Lanes, Boyce & Co. 
on the old note, admitting the $172.45 as a credit, the new 
notes being unpaid. Defendants pleaded this new agreement 
in bar, alleging it was made at the Bank of the Republic, in 
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the city of New York, and that it was reduced to writing, in 
form of a receipt, as follows: 


“Tuer Nationa Bank oF THE REPUBLIC, 
“New York, August 22, 1866. 
“Received of Squyres & Iglehart one hundred and seventy- 
two dollars and forty-five cents cash, and their notes at one 
and two years, each for $172.45, which, when paid, will be in 
full for their note, $1,034.69, due February 12, 1861, in favor 
of Lanes, Boyce & Co. R. H. Lowery, President.” 


The specific allegations in the answer setting up this settle- 
ment are set out in the opinion. General and special de- 
murrers were filed to this plea. 

By amendment plaintiffs alleged that the note was owned 
by the bank, and made it a party, asking judgment for its 
use; brought the new notes into court that they might be 
canceled, and asked judgment in the alternative on the small 
notes in case the court should hold that a recovery could not 
be had on the old note. 

The defendants excepted to the making of new parties. 

The demurrer to the plea was overruled, and on trial judg- 
ment was rendered for plaintiffs (Lanes, Boyce & Co.) for the 
amount due on the two small notes. 

The original note, the two small notes, the receipt for the 
first payment on the composition, were read in evidence. 

The court excluded parol testimony offered to explain the 
receipt. The errors assigned appear clearly in the opinion. 


W. E. Hughes, for appellants, cited Price v. Wiley, 19 Tex., 
142; Ifeard v. Lockett, 20 Tex., 162; Mc adin v. MacGreal, 
25 Tex., 73; Pridgen v. McLean, 12 Tex., 420; Perkins ». 
Lockwood, 100 Mass., 249; Obendorf vy. Union Bank, 31 
Md., 126; Norman v. Thompson, 4 Ex., 754; Williams v. 
Carrington, 1 Hilton, 515; Cumber v. Wayne, 1 Smith’s L. 
C., 489; 2 Pars. on Con., 681, 688; 2 Green. Ev., 28; Good- 
rick v. Stanley, 24 Conn., 621; Woodward v. Miles, 4 Foster, 
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289; Hall v. Smith, 15 Iowa, 588; Putnam v. Lewis, 8 
Johns., 389; Johnson v. Weed, 9 Johns., 310; Hariman vr. 
Hariman, 12 Gray, 341; McDaniels vr. Lophom, 21 Vt., 222; 
Penniman v. Elliott, 27 Barb., 315; Warbury v. Wilcox, 2 Hil- 
ton, 118; Flack v. Garland, 8 Md., 188; McGehee v. Shafer, 
15 Tex., 198. 


Peeler, Montgomery & Fisher, for appellees. 


Tretanp, Associate Justice.—In the amended answer of 
defendants, filed the 8th of October, 1872, they say that they 
settled and compromised the debt sued on, in the manner set 
out, “in consideration of the fact that the said note here sued 
on was an ante bellum note.” 

On the 6th day of January, 1873, defendants filed another 
amended answer, in which they say “that said compromise, 
so made, was, in fact and in truth, a part of a general compo- 
sition and compromise made and entered into with the gene- 
ral creditors of defendants, in the said city of New York, by 
their defendants. 

“That each of said creditors, by the terms of said compro- 
mise and composition, agreed and promised, at the time of 
making the same, to receive in full discharge and satisfaction 
of their several claims and demands against defendants fifty 
cents on the dollar, and on that basis these defendants paid 
all of said creditors, save the plaintiffs, who had heretofore 
refused to carry out the said terms of said compromise and 
composition.” 

These extracts from the defendants’ pleadings present their 
defense in the strongest light in which it is shown by the record. 
Does the defense show a sufficient consideration to uphold 
the settlement made in 1866? 

It is well settled, elementary in fact, that an agreement, 
not supported by a consideration, for a creditor to receive a 
less sum than the whole, will not discharge the debt. (Brad- 
shaw v. Davis, 12 Tex., 346.) 
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There is a class of cases apparently within this rule, but 
which the law merchant, for reasons of public policy, places 
on a different basis. 

This class is embraced in what is generally denominated a 
composition or an agreement, by a debtor in failing cireum- 
stances and a number of creditors to take a less sum in dis- 
charge of the whole. Nor does the rule stated above include 
compromises of disputed or doubtful claims. These are not 
only upheld, but are favored by the courts, and they do not, 
as in undisputed demands, require any other or distinct con- 
sideration to support them. In this ease, defendants’ proof 
shows that the debt was undisputed. 

Compositions are usually or frequently effected through 
trustees, and when an assignment is made, and it is under- 
stood at the time of the assent of each creditor that all the 
other creditors are to become partie: to the arrangement— 
are all to receive a like per cent., in full discharge, these 
settlements are upheld. It would be understood, however, 
at the time the agreement is entered into, that all are to 
share alike. (Perkins rv. Lockwood, 100 Mass., 249.) 

Te:ted by theve rules, it will be seen that the defense fail; 
both as to pleas and proof. 

The pleas do not allege that it was understood and agreed 
at the time of the settlement in 1866, that plaintiffs under- 
took and agreed to take the offered settlement upon condi- 
tion, or with the understanding that all the other creditor 
were to accept a like sum in discharge of their debts. Thi: 
is not supplied by the allegations and proof that a like settle- 
ment was made with all the other creditors, and we are of 
opinion that the court erred in overruling plaintiffs’ demurrer 
to defendants’ answer. 

We cannot assent to the proposition contended for by 
plaintiffs, that a composition entered into, which might be 
good under the rules here laid down, would still fail, unless 
the new notes were promptly paid at maturity. 

If a composition should be effected by the execution of a 
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binding agreement, whether in the shape of promissory notes 
or in some other shape; if it is in a condition to be enforced 
and the creditor can sue and recover upon it, it would be 
sufficient. (Bradshaw v. Dayis, 12 Tex., 349.) It is true 
‘hat parties capable of contracting might make time of the 
essence of the contract, and make its binding foree depend 
upon payment at the day named; but this is never the case 
in commercial contracts or contracts relating to chattels, but 
may be made so by agreement of parties. 

It was competent to make the proper parties to the suit 
by amendment, provided the amendment came in time and 
did not deprive the defendants of any rights of defense they 
otherwise had. (Hopkins v. Wright, 17 Tex., 35; Martel vr. 
Somers, 26 Tex., 558.) In such case, however, it would be 
proper for the court to charge the party making the amend- 
ment with all costs, or require their payment as a condition 
upon which the amendment should be made. 

With reference to the question raised by the exclusion of 
a portion of the deposition of Lowery and Ford, it appears 
that the receipt given defendants at the time of the settle- 
ment, in 1866, is not only a receipt, but it embrace; the terms 
of the settlement; and when this is the ease such receipts 
can no more be altered or changed by parol than any other 
written agreement. 

Lowery says in his deposition that the receipt expressed 
the terms of settlement, and such appears to be its import, 
and it was not error to exclude parol evidence to show that 
there were other stipulations in the agreement, in the abzence 
of any allegations of fraud or omissions in drawing it. 

There is an error in the judgment not assigned, nor could 
it be, by appellants, inasmuch as there was no effort to cor- 
rect it. The cause went to trial as the association, under the 
laws of Congress, successors to the Bank of the Republic, yet 
the judgment is in favor of Lanes, Boyce & Co. 

Whether the defendants can bring themselves within the 
rules announced in this opinion, will be for them to deter- 











ee ee ee 

















8388 Tau. v. WRIGHT. {Austin Term, 








Statement of the case. 





mine on another trial. The judgment is reversed and the 
cause remanded. 
REVERSED AND REMANDED, 





A. J. Taunt et Au. v. W. B. Wriaut. 


1. SHERIFF'S SALE—INADEQUACY OF PRICE.—When there is an enor- 


mous inadequacy of price at a sheriff's sale, if there are but slight 
irregularities or other cireumstances attending it, caleulated to pre- 
vent the property from bringing something like its reasonable value, 
it is regarded as unconscientious in the purchaser to hold the prop- 
erty so purchased, and his deed will be canceled. 

2. PRACTICE IN SUPREME COURT—STATEMENT OF FACTS.—A state- 
ment of facts calling for material documents, directing them to 
be inserted, but not containing them, is so far defective that the 
court can take no notice of such documents merely called for; nor 
will questions dependent upon them be passed upon by the court. 


Appgat from Lamar. Tried below before the Hon. R. H. 
Taylor. : 

W. B. Wright brought suit against A. J. and J. W. Taul 
and R. W. Mebane to set aside a sheri‘f’s sale of certain lands 
sold as Wright’s under an execution in favor of Mebane and 
against Wright and others, and to vacate the judgment. 

The petition contained a history of the proceedings in the 
suit, substantially, that Mebane had instituted suit on a 
promissory note executed by said W. B. Wright, T. G. 
Wright, Henly 8. Bennett, and Wm. H. Johnson; that there 
was no service of citation upon petitioner or on Bennett, 
and that they filed no answer; that the papers were lost and 
supplied on motion of one Davis, attorney of Mebane; that 
thereupon judgment by default was rendered against all the 
defendants; that petitioner (Wright) had no notice of these 
proceedings, nor had notice been served on the other de- 
fendants; that the case had been taken up out of its order 
and the proceedings ex parte and on the last day of the term; 
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that petitioner was not in court by service of citation or 
otherwise, and that his rights could not be adjudicated; that 
execution issued and was levied upon 860 acres of land—a 
valuable plantation belonging to petitioner—which was sold 
by the sheriff of Lamar county, for thirty dollars, to A. J. 
Taul, petitioner not knowing of the levy or sale, being absent 
from the State, at New Orleans, on business; that the plan- 
tation so sold for thirty dollars was of the value of five thou- 
sand dollars, and that the price for which the sale was made 
was grossly inadequate; that A. J. Taul had pretended to 
sell said land to his son, J. W. Taul, who was interfering 
with the tenant; of petitioner on the land; that the proceed- 
ings and sale were fraudulent and oppressive, and form a 
cloud on the title of petitioner. 

Prayer for injunction against A. J. and J. W. Taul, and 
that the sheriff’s deed be annulled, and, as against Mebane, 
that the judgment be set aside. 

By amended petition the thirty dollars purchase-money 
was tendered to A. J. Taul. 

Defendants demurred generally, and urged as special ex- 
ceptions the absence of charges of specific acts relied on as 
fraud, want of averments sufficient to avoid the judgment, 
want of equitable defense against Mebane’s judgment, and 
want of charge of fraud in defendants in procuring the judg- 
“ment. 

Defendants pleaded the general denial, and specially set 
up the judgment in Mebane v. Wright ef a/.; the execution 
and sheriff’s sale; that A. J. Taul bought in good faith; that 
he sold to J. W. Taul in good faith; insisting upon the regu- 
larity and validity of the sheriff’s sale; denying fraud, &ec. 

The court charged the jury as follows: “To make a valid 
title to land at a sheriff’s sale, the claimant must show a 
valid judgment, execution, and sale, with payment of the 
purchase-money. 

“In order to make a valid judgment, it must appear that 
the court rendering the judgment had jurisdiction of the 





oe ee me 











390 TAvuL v. WRIGHT. {Austin Term, 





Argument for the appellants. 





subject-matter and of the person against whom judgment 
was rendered. Jurisdiction of the person means that the 
party against whom the judgment was rendered was in court 
by attorney, or waived the process necessary to bring him 
therein, or that he was served with legal notice of the action 
brought against him. A judgment by default against a per- 
son who has not been served with process, or waived it, or 
filed an answer in the cause, is void. Gros; and unconsci- 
entious inadequacy of price, coupled with very slight cireum- 
stances of fraud, will vitiate a sale. 

“If the jury believe from the testimony that the judgment 
upon which defendants rely as the basis of title was obtained 
without legal notice, or waiver of notice by Wright, you will 
find for the plaintiff. 

“Tf you believe from the testimony that the price paid for 
the land was grossly inadequate and unconscientious, and 
that there was any fraud committed in the sale, you will find 
for the plaintiff. 

“Tf you believe from the testimony that Wright had legal 
notice, or waived it in the cace when the judgment was ren- 
dered, and that there was no fraud in the sale, you will find 
for the. defendants.” 

The jury found for the plaintiff, and judgment was ren- 
dered, canceling the sheriffs sale and deed. 

Motions for new trial and in arrest of judgment were over- 
ruled. Defendants appealed. 


V. W. Hale, for appellants. 

I. From an examination of the petition in this case, it will 
be found that an effort:was made by appellee to charge 
“fraud,” but failed to allere who committed it, whether it was 
the court, sheriff, or Mebane, plaintiff in the judgment, by 
virtue of which the land was sold. It is a sweeping charge 


against everybody in general, but against no person or per- 
sons specially, and under such a general allegation fraud 
against any particular person would not, could not be proven, 
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even if it exists. (Kerr on Fraud and Mistake, pp. 48, 49, 
224, 225, 352, 353, 355, 356, 607.) 

The fraudulent act of the plaintiff in the suit, even if any 
exists, would not affect the title of the purchaser at the exe- 
cution sale, unless he was a party to or had knowledge of it. 
(See Seguin v. Maverick, 24 Tex., 529; Barnes v. Hardeman, 
15 Tex. 366.) 

Il. There is no doctrine more firmly established nor any 
question better settled than that, however irregular the pro- 
ceedings may be or may have been, a purchaser at a sherifi’s 
sale takes a good title, unless the judgment or execution be 
absolutely void. (Sydnor v. Roberts, 15 Tex., 598, et seq.) 
And all that is necessary for him to do is to show a valid 
judgment, a valid execution, and a valid deed of sale. (Cof- 
fee v. Silvan, 15 Tex., 362; Leland v. Wilson, 34 Tex., 79.) In 
the case of Withers v. Patterson, 27 Tex., 49, the distinction 
between void and voidable judgments is clearly laid down, 
and all that is necessary is for the court to have jurisdiction 
of the subject-matter and the parties, and when this is accom- 
plished and the jurisdiction attaches, however irregular the 
proceedings may be, the judgment will not be void, and the 
title of a purchaser under such judgment will be protected, 
unless some fraud be practiced to which he was a party. 
(Sutherland et a/. v. DeLeon, 1 Tex., 807, 308, 309.) There 
is no question but that the court had jurisdiction over the 
subject-matter in cause No, 1368 of R. W. Mebane v. W. 
B. Wright ef a/., but it is claimed that W. B. Wright and 
I. S. Bennett, two of the defendants in that case, were not 


served with process; but we insist that a preponderance of 


evidence shows that they were cited legally. Besides, the 
record of a court of general jurisdiction will support itsel:, 
and the record im this cause shows that the parties were all 
served. (See Lawler v. White, 27 Tex., 250; Mitchell +. 
Meuley, 32 Tex., 464.) 

Appellee complains of the action of the court in substituting 
others for the papers in the cause of Mebane v. Wright et a/., 
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No. 1368. All this is fully answered by stating that the 
statute (Paschal’s Dig., arts. 4969, 4979) provides for supply- 
ing lost papers, which statute was complied with by Mr. 
Davis, the attorney of Mebane. 

III. The main point raised to support the judgment is upon 
the inadequacy of the consideration paid by the appellant, 
A. J. Taul, for the land at sheviff’s sale, and we have always 
regarded this as the only question about which there could 
be any difference of opinion. 

We find an unbroken chain of decisions in both England 
and America, as well a; the authority of all the text writers, 
to the effect that inadequacy of consideration paid tor land 
sold at sheriff’s sale is not per se sufficient to set aside the 
sale, and we need not refer to authority to establish so ele- 
mentary a proposition, but will cite a few. (See Story’s Eq., 
secs. 244, 245; Pridgen v. Adkins, 25 Tex., 395; Johnston’s 
Administrator v. Shaw, 33 Tex., 585, et seq.) 

Fraud will not be presumed, but every person is pre- 
sumed to be honest, and is presumed to have acted 
fairly in any given transaction. If, then, gross inade- 
quaey of consideration alone constitutes per se evidence 
of fraud, the fact of fraud is thus established by presumptive 
evidence. Then we have proof of fraud by presumption, based 
upon and growing out of the existence of the isolated fact of 
inadequacy of consideration, which presumption or conclusion 
does not necessarily result from the fact proved, but only in- 
ferentially so. Then we have presumption of fraud in direct 
conflict with that other and, to say the least, more charitable 
presumption of innocence, fairness, good faith, and honesty. 
What must be done with this seeming conflict of presumption ? 

By requiring proof of fraud, either by direct or cirecum- 
stantial evidence aliunde, the inadequacy, the presumption of 
innocence, honesty, &e., remains, and the seeming conflict 


reconciled. 
Presumptions are indulged in only in the absence of proof, 
but never against it, and where traud is charged, the onus of 
5 ? 5 
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proving it is on the party holding the affirmative, and we 
insist that it must be established by proof, either direct or 
circumstantial; and if we are correct in our conclusions, the 
appellee has wholly failed to make such proof, and the ver- 
dict of the jury is not only against but without evidence to 
sustain it. 

Whilst it is true the fact that the sale was made by virtue 
of judicial process does not absolutely prohibit the inference 
of fraud arising from great inadequacy, yet it weakens it, and 
in the same degree strengthens the presumption of fairness 
and equality. (Byers v. Surget, 19 How., 303; 8. C., 1 
Hemp., 715; Newman v. Meek, 1 Freem., ch. 441; Haines 
v. Coale, 1 Dev. Eq., 420.) 

Tn the case of Burch v. Smith, 15 Tex., 219, the sale was a 
private one, and not made by the sheriff or other officer. In 
all such cases it takes less evidence to establish fraud or un- 
fairness than in cases of judicial sales. Besides the superior 
information of which the vendee was possessed, the maxim 
SUPpressio veri is equivalent To suqgestio falsi applies. The 
learned judge, in the case of Judge v. Wilkins, 16 Ala., 765, 
uses this strong language: “Inadequacy of price, of itself 
and disconnected from all other facts, cannot be a ground for 
setting aside a contract or affording relief against it. What 
this something besides inadequacy should be, perhaps no 
court ought to say, lest the cunning and the wary, by em- 
ploying other means than those named, should escape with 
their fraudulent gains;” and goes on, to show that, in order 
to entitle the party to relief in equity, because the common 
law knows no such principle, (Story’s Eq., seq., 245,) the fact 
must show, in case of a private sale, the suppression of the 
truth, the suggestion of a falsehood, abuse of confidence or 
violation of duty arising out of the existing relations between 
the parties, the exercise of undue influence, or taking the 
advantage of one whose situation is calculated to render him 
an easy prey for the cunning and artful. Certainly the for- 
mer is not characteristic of the appellee, nor do we know 
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that the latter trait can be justly applied to the appellant; 
but if such facts are not connected with the case, then relief 
cannot be afforded. (19 Ala., 755.) But in this we have a 
still stronger case, one in which the party seeking to annul a 
judicial sale fails to show any fraud, imposition, unfairness 
inequality, or falsehood, and the party seeking to uphold it— 
the appellant—has taken upon himself the burden, and has 
actually established a negative to show the perfect fairness 
and regularity of the transaction. 


Wright & McDonald, for appellee, cited Chevaillier v. Den- 
son, 8 Tex., 439; Teas vr. McDonald, 13 Tex., 349; Hulme 
v. Janes, 6 Tex., 242; Allen v. Stephanes, 18 Tex., 658; 
Johnston v. Shaw, 33 Tex., 585; Withers rv. Patterson, 27 
Tex., 496; Leland v. Wilson, 34 Tex., 79. 


Moore, Associate Justice.—The errors assigned for rever- 
sal of this judgment are: 

1. Overruling appellants’ motion for a new trial. 

2. Overruling their motion in arrest of judgment. 

The grounds upon which the judgment was sought to be 
arrested are entitled to no serious consideration. Evidently 
the motion was properly overruled. The petition charges 
that the judgment, under which appellants claim by an exe- 
cution sale, was absolutely void; and if not void, that it was 
erroneous and so manifestly irregular, and the price at which 
the land was sold by the sheriff was so grossly disproportionate 
to its value, as to shock the conscience, and justify a rescission 
of the sale. If the judgment was absolutely void, the execu- 
tion and sale under it, it must be admitted, were also nulli- 
ties. And if the judgment is valid, though it may be impos- 
sible to determine the precise limit at which mere inadequacy 
of price alone will authorize the setting aside a judicial sale, 
still it cannot be denied that there may be cases in which the 
price paid is so utterly insignificant and shockingly dispro- 
portionate to the value of the property, that a court of equity 
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cannot regard it as in conscience any consideration whatever, 
and the mere fact of attempting to hold the property so pur- 
chased will be held conclusive evidence of fraud. Certainly 
when there is an enormous inadequacy of price at a sheriff”: 
sale, if there are but slight irregularities or other circum- 
stances attending it, calculated to prevent the property from 
bringing something like its reasonable value, it is regarded 
as unconscientious in the purchaser to hold the property so 
purchased, and his deed will be canceled. In reference to a 
sale at which the property sold for not quite one twentieth 
of its value, it was said by this court, “ When the dispropor- 
tion is so enormous as in this case, but slight additional cir- 
cumstances will justify the inference that the sale was fraud-— 
ulent.” (Allen v. Stephanes, 18 Tex., 658.) The evidence in 
the record shows that appellee had paid, and that the property 
was worth when this case was tried, two hundred times the 
amount for which it was sold by the sheriff, and notwith- 
standing the great depreciation in the value of property at 
the time when it was sold, it was then worth one hundred 
times the amount it brought. 

The grounds upon which a new trial was asked are in effect 
errors— 





1. In overruling appellants’ objection to the introduction 
of parol evidence to contradict the record of the court in the 
‘ase under which the sale sought to be overruled was made. 

2. In refusing the special instructions, from one to nine, 
inclusive, asked by appellants. 

3. In not setting aside the verdict of the jury as contrary 
to the law and evidence. 





We cannot review the action of the court below in passing 
upon either of these questions, unless the transcript contained 
the evidence to which they are pertinent, without a departure 
from the settled practice of the court. An examination of 
what purports to be a statement of facts shows that such of 
the papers as were not lost, together with the judgment and 
execution under which the land was sold, were in evidence 
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before the jury. Yet, although the statement of facts calls 
for them, and directs their insertion in it, they are neither in 
it nor elsewhere in the transcript. This is no doubt from a 
mere oversight in the preparation of the transcript, and 
might have been corrected,.if proper attention had been 
given to the record, either before or after it came to this 
court. But the court can only act on the records as they 
are submitted to it, and it cannot protect parties from the 
consequences of their negligence. We may remark, how- 
ever, that we feel the less regret in having to dispose of the 


ease on this evidently imperfect transcript, as we are strongly 


impressed that the result would not be different if the entire 
transcript was before us. The judgment is affirmed. 


AFFIRMED, 





Rozert Ricu v. J. E. Ferauson, ADMINISTRATOR. 


1. MORE OR LESS.—The words ‘*‘ more or less”? in a deed, in the absence 
of fraud or mistake, are taken as prima facie evidence that the par- 
ties to the deed intended to risk a gain or loss in the estimated quan- 
tity. 

. SALE OF LAND IN GROsS.—A dved for a tract of land described by 
metes and bounds, and of estimated quantity for a given sum, im- 
ports a sale in gross, and a much larger deficit in quantity would be 
required to evidence mistake than where the sale was by the acre. 

3. PAROL EVIDENCE OF FRAUD IN SALE OF LAND.—Whlile parol evi- 
dence of fraud in the sale of land is admissible, the unsupported tes- 
timony of one witness to conversations between the parties, in which 
the witness did not participate, should be received with great caution. 

4, PRESUMPTION IN FAVOR OF JUDGMENT.—The action of the judge 
in deciding upon evidence, in the absence of a jury, is entitled to 
the same presumption in its favor that a verdict of a jury should 
have. 


AppgEAL from Collin. Tried below before the Hon. W. H. 
Andrews. 
Ferguson, as administrator of William Patterson, sued 
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Rich on a promissory note, and to enforce the vendor’s lien 
upon a tract, 180 acres, of land. Defendant pleaded that the 
sale was fraudulent, in that Patterson falsely represented the 
tract to contain 180 acres, when it only contained 140 acres, 
which deficit Patterson well knew; that the consideration 
agreed to be paid for the land was at the rate of six dollars 
per acre. The value of forty acres at that price was set up 
as an ofiset. Defendant also pleaded in reconvention that 
Patterson had falsely represented to defendant that the well 
on the land was “of everlasting and living water,” when in 
fact it only furnished water in wet seasons, setting up the 
sum of five hundred dollars damages difference in the value 
of the land with the well as it existed and as represented in 
the negotiations for the sale. 

The plaintiff, in replication, alleged that the sale was by 
metes and bounds, which were well known to defendant, and 
was in gross, denying fraud. 

A jury was waived, and judgment rendered for the full 
amount of the note, and ordering sale of the land. Rich 
appealed. The facts in evidence are sufficiently given in the 
opinion of the court. 


Throckmorton, Brown & Bro., for appellant, cited Mitchell 
rv. Zimmerman, 4 Tex., 75; Smith v. Fly, 24 Tex., 349 ; O’Con- 
nell v. Duke, 29 Tex., 312; Young v. Craig, 2 Bibb, 270. 


No briefs for appellee came to the reporters. 
No briefs f ll me to the reporte1 


REEVES, Associate Justice.—In this case the matters in 
controversy between the parties, as well of facts as of law, 


were submitted to the court for decision, a jury being waived 
by the parties. 


The plaintiff read in evidence the note sued upon and the 
deed from Patterson to Rich for the land therein described. 
The defendant admitted that the note was given for the bai- 
ance of the purchase-money on the land. 

The court rendered judgment for the plaintiff for the 
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amount of the note, and condemned the land to be sold to 
pay it. 

The defendant resisted the payment of the note on two 
grounds: 1, because of a deficiency in the quantity of the 
land; and, 2, that Patterson falsely represented the well of 


water on the premises as a well of living and lasting water. 

The deed recites that the tract “was estimated to contain 
one hundred and eighty acres of land, more or less.” These 
terms in a deed do not prevent an inquiry into the fraud of 
the vendor in falsely misrepresenting the quantity of the 
land. When inserted without fraud or mistake, they are 
taken a3 prima facie evidence that the parties intended to 
risk “a gain or loss” in the estimated quantity. (MeCoun 
v. Delany, 3 Bibb, 46; Young v. Craig, 2 Bibb, 271.) 

There was no evidence that the sale was by the acre. The 
deed prescribes the land by metes and bounds, and imports a 
sale in gross. When the sale is by the acre, a less deficit 

-will be taken a; evidence of mistake than when the sale is 
in gross. (See cases above referred to, and O’Conneli v. 
Duke, 29 Tex., 299; Weir v. McGee, 25 Tex. Supp., 31.) 

In the last-cited case, of Weir v. MeGee, the court said: 
“Where there has been an executed conveyance of the land 
by a particular description and with an enumeration of the 
quantity of acres, the latter is held to be matter of descrip- 
tion merely, and cannot be deemed an implied covenant for 
quantity. But if an estate be sold by the acre, and there is 
a deficiency in the number conveyed, the purchaser will be 
entitled to an abatement of the price, or to compensation, if 
the price has been paid under a mistake.” 

There are cases in which it has been held that the deti- 
ciency was so great as to warrant the inference of fraud or 
mistake, and in such cases the purchaser has been relieved. 
This case does not, it is thought, belong to that class. As 
was said by the court in the case of O’Connell v. Duke, 
which was an action to recover the surplus, each case must 
depend upon its particular circumstances, 
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The fact that the land had been measured with a rope, as 
stated by one of the witnesses, and that he told Patterson 
that he thought the tract would fall short of one hundred and 
forty acres, by forty acres, may have induced Patterson to 
insert in the deed the clause, that the tract was estimated to 
contain one hundred and eighty acres more or less. 

The only evidence tending to show that Patterson made 
any different statement as regards either the well of water 
or the quantity of the land, is the evidence of the witness 
Weddill. This witness stated that Patterson, at a time sub- 
sequent to the sale, rehearsed the contract between himself 
and Rich in the presence of the witness and other persons, 
and that he heard Patterson say that he had sold Rich one 
hundred and eighty acres of land, with a well of everlasting 
and living water on it. 

The witnesses said that the well furnished water.only dur- 
ing the wet season; that it had water in it for two years after 
it was dug, and did not go dry until after the sale to Rich. 

It was not shown at what particular time the witness Wed- 
dill heard the conversation alluded to. The other persons 
who were present at the time the conversation occurred were 
not produced, nor their absence accounted for, or who they 
were. As remarked in the case of Hall v. Layton, 16 Tex., 
275, “It is the evidence of a single witness swearing to a 
conversation, in which it does not appear that he participated, 
or that his attention was requested or in any particular way 
attracted. Such evidence, though competent, is always re- 
ceived with caution, and subject to severe scrutiny, because 
of the great probability of the witness being mistaken in part 
or not correctly understanding or correctly hearing the conver- 
sation, and the difficulty, if not impossibility, of disproving it.” 

We are not prepared to say that the decision of the court 
wus contrary to the law and the evidence in the case. A jury 
being waived, and the cause submitted to the judge, his de- 
cision is entitled to all the presumptions in its favor that a 
verdict of the jury should have. 
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The ruling of the court on questions of evidence is not 
material to a decision of the case, The judgment is affirmed. 


AFFIRMED. 





Lone & Berry v. J. R. GARNETT ET AL. 


1, FINAL JUDGMENT.—A judgment was rendered against several de- 
fendants, sued on a promissory note, and anew trial as to part of the 
defendants was granted: Held, That the legal effect of such an 
order was to so far vacate the entire judgment as to render the issu- 
ance of execution thereon invalid; nor issucha judgment final, from 
which an appeal can be taken. 

2. SAME.—Under the statute, only one final judgment can be rendered 
in a case, and that judgment is not divisible. 


Error from Lamar, Tried below before the Hon. John 
©. Easton. 

Garnett brought suit on a promissory note signed “ Loag, 
Berry & McBath,” a firm, against Samuel Long, C. B. Berry, 
Edward Long, and J. N. McBath, alleged to be the members 
of the firm. 

Edward Long and McBath pleaded non est factum, and, on 
trial, a verdict was returned and judgment rendered thereon 
against all the defendants. 

A motion for a new trial was granted to Edward Long 
and, McBath; the court, however, in granting the motion, 
ordered and adjudged that the judgment, as to Samuel Long 
and Berry, should remain in ful! force, and execution to 
issue. 

Samuel Lor -«>-d Berry prosecuted a writ of error. 

Edward Lon, ‘angl McBath filed a motion to dismiss for 
want of a final ju *ment. 


4 
' 


Hale § Scott, f.* mo*’ n to dismiss, cited, Crunk v. Crunk, 
23 Tex., 604; Ws -!'e" ». Walker, 28 Tex., 598; Martin v. 
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Crow, 28 Tex., 614; Simpson v. Bennett, 42 Tex., 241; Pas- 
chal’s Dig., 1490; Freeman on Judg., secs. 28-34. 


W. B. Wright, for appellants, cited Freeman on Judgments, 
26). 


sees. 231, 332; Claiborne v. Tanner, 18 Tex., 78; Hulme v. 
Janes, 6 Tex., 242. 


Maxey, Lightfoot § Gill, for appellee, Garnett. 


Goutp, Associate Justice.—This suit was brought by 
Garnett on a note purporting to be executed by the firm of 
Long, Berry & McBath; the plaintifis in error and Edward 
Long and James McBath being made defendants, as con- 
stituting the partnership. The two defendants plead non est 
factum, the other two making no defense, but claiming that 
their codefendants were also liable. There was a verdict and 
judgment against all of the defendants, but, on motion of the 
two pleading non est factum, the court granted a new trial as 
to them, but at the same time directed that the judgment 
remain in full force as to Samuel Long and Charles Berry, 
and that execution issue against them. They have sued out 
a writ of error, making defendants of Garnett and their two 
codefendants, to whom a new trial was granted, and the latter 
now move to dismiss because there is no final judgment. 
There is evidently no such judgment as will support an 
appeal, and the motion to dismiss must be sustained. (Mar- 
tin v. Crow, 28 Tex., 614.) 

In dismissing the case, it is deemed proper to say that we 
regard the legal effect of the order of the court granting a 
a new trial as to two of the parties, to be, to so far vacate the 
entire judgment as to render the issuance of e~ecution thereon 
unauthorized. Under the statute there is or -one final judg- 
ment to be rendered in a case, and the judgment is not 
divisible. (Hulme v. Janes, 6 Tex., 242.) 


DISMISSED. 
26 
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April 17, 1876, the members of the court, under the 
operation of the new Constitution, went out of office. 
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Ht April 18, under the Constitution of 1875, the Term con- 
i . tinued. The judges elected under the new Constitution and 
i| | ! constituting the court are— 

iT Hoy. ORAN M. ROBERTS, Cuter Justice; 

i Hon. GEORGE F. MOORE, Assoctate Justice; 

i Hon. ROBERT 8. GOULD, Assoctate Justice. 
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lp 1, EVIDENCE—CONTRACT, ALTERATION OF—FRAUD.—In suit on a 
He *breach of contract for a failure to deliver specific articles in consider- 


it ation of other articles which had been delivered, the defendant set 
y up a receipt for money paid, which recited that the specific articles 
ti bought by defendant were to be paid for in money, and which 
| specified the price to be paid for each article. The plaintiff admitted 
j M | the execution of the receipt, and that it was unaltered, except as to 
Hy i the particular description of the articles, which, it was averred, had 
been changed: Held, (1) That a charge to the jury, to the effect that 
i i an alteration of the contract contained in the receipt, if made by 
Wi defendant, without plaintiff's consent, so as to enlarge the defend- 
if i ant’s rights under it, was a fraud, and destroyed the validity of the 
|| instrument, was error; (2) That the charge wonld be correct, in 
1 reference to a contract in writing upon which recovery was sought ; 
| but the receipt, being set up by the defendant as evidence that the 
i specific articles were to be paid for in money, and not in other arti- 
j 





| cles, and its correctness to that extent being admitted, it was proper 
Wi evidence in resisting a claim for damages for the failure to pay in 
Hy specific articles. 
2. EVIDENCE—CONFEDERATE MONEY.—The fact that a contract was 
ise 4 to be discharged in Confederate moncy, like any other fact, may be 
proved by the circumstances attending the transaction. 

; 3. ATTACHMENT—CONVERSION—RECONVENTION.—A defendant, when 
property has been seized under attachment, which is afterwards lost 
(| ; to him by its delivery to some other person, without his fanlt or con- 
f sent, and with the eamesent of the plaintiff, may plead in reconven- 
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tion its conversion, and is entitled to a credit for its value on any 
debt which the plaintiff may establish. 

4, DAMAGES—MEASURE FOR NON-DELIVERY OF SPECIFIC ARTICLES. 
—Whcere money or other consideration for an article contracted for 
has not been paid in advance of the time when the article was to 
have been delivered, or where extraordinary circumstances have 
occurred to produce extreme prices in the article during a long 
period of time, over which the suit has been protracted withont any 
fault of the defendants, or where there are other circumstances 
attending the transaction, not in the ordinary course of trade, which 
would render it inequitable to allow as a measure of damages the 
highest price of the article after default in delivery, the measure of 
damages should be the value of the article at the time agreed on for 
delivery, with interest on that amount. 

5. QUALIFIED.—Calvit v. McFaddin, 13 Tex., 324, and Randon v. Bar- 
ton, 4 Tex., 289, qualified. 


AppEaL from Grayson. Tried below before the Hon. 
Thomas J. Bonner, special judge. 


Hare & Bledsoe, for appellant. 
No brief for appellee has reached the reporters. 


Roserts, Cuter Justice.—The appellee brought suit 
against appellant on the 12th of November, 1863, upon a 
breach of contract to deliver in August, 1862, three hogs- 
heads of sugar, weighing 1,000 pounds each, alleged to be 
worth seventy five cents per pound, which had been paid 
for by a flock of sheep before that time delivered to appel- 
lant, said sugar being the balance of the sugar due and not 
delivered. The sheep sold (406 in number) were estimated 
under the contract at three dollars per head, and were paid 
for with money and sugar at ten cents per pound, except the 
three thousand pounds of sugar, which was sued for, and its 
value claimed as aforesaid. The appellee, on the trial, on the 
31st of January, 1873, obtained a verdict and judgment for 
the sum of two thousand and twelve dollars and forty-five 
cents, ($2,012.45.) The defendant, Heilbroner, denied that 
the contract was to pay sugar, as alleged by the plaintiff, and 
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set out a receipt for the money paid down, $600, which re- 
cited that the cheep were to be paid for in money at three dol- 
lars per head. | 

The plaintiff, Douglass, replied that the receipt was altered 
after its execution in reference to the number of sheep and 
the mark of the sheep, and swore to the plea as one in the 
nature of a plea of non est factum. Douglass, in his testi- 
mony, admitted that he signed the receipt, and that it was on 
the trial as it'was when signed, except the said alteration, 
but also said that the contract was to deliver sugar. 

The court charged the jury that if they believed from the 
evidence that the contract was to have been paid all in 
money, instead of a portion in sugar, then they should find 
for the defendant. . 

But the court, on this subject, also told the jury, as follows: 
“Tf you believe from the evidence that the defendant, with- 
out the consent of the plaintiff, added to the written contract 
words which enlarged his rights under it, then his act was a 
fraud, and destroyed the validity of the instrument, and you 
will disregard it in making up your verdict.” 

This charge is certainly correct in reference to any contract 
in writing upon which a recovery is sought. This instrument 
was not set up in the answer for that purpose, but in part as 
evidence that the sheep were to be paid for in money, and 
not in sugar, and in that point of view it was not improper 
for the jury to regard it to the extent that the plaintiff in his 
testimony admitted it to be correct. To that extent, it was 
an embodiment of plaintiff’s admission of what the contract 
was, and the charge of the court was probably caleulated to 
produce the impression that, if it had been altered, it could 
not be regarded by them for that or any other purpose in 
making up their verdict, and that its nullity carried from 
their consideration the important admission of plaintiff of the 
part of it that was correct, which was very material to the 
issue under the first charge as above quoted. 

The defendant set up in his answer that by the contract 
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the sheep were to be paid for in Confederate treasury notes, 
and the court charged the jury that if such was the case the 
contract was void, and plaintiff could recover nothing. The 
struggle on the trial seemed to be mainly on this issue, and 
the court further charged the jury upon it that “nothing but 
proot of a positive agreement by the plaintiff at the time of 
making the contract, to receive Confederate money in pay- 
ment of it, will authorize you to conclude that it was to be 





paid in that paper.” The pleadings were shaped in reference 
to the first charge here referred to, beg the correct law of 
the case, which would not now be so held. It is adverted to 
now for the purpose of indicating the view that if the plead- 
ings were 50 shaped as to make ita practicable question as 
to whether or not the sheep were to be paid for in Confeder- 
ate money under the contract as made, the charge that it 
must be established by the proof of a positive agreement 
might produce a wrong impression as to the correct rule of 
g evidence; tor it is not perceived why that fact might not be 
proved by the circumstances attending the transaction as 
well as any other fact, if they were sufficiently pertinent and 
potent to convince the minds of the jury of the truth of the 
existence of the fact. 

There was an attachment sued out by the plaintiff, and 
levied on two barrels of sugar, alleged to be worth one hun- 





dred and fifty dollars, which, by the consent of plaintiff, was 
released, and turned over to a man who assumed to be the 
attorney of the defendant in the case, but who, by a proceed- 
ing subsequently instituted, was adjudged not to be his attor- 
ney in the case; and upon which the defendant alleged the 
| loss of the said sugar, and claimed the value of it in set-off. 

Upon this issue the court charged the jury that “the plain- 
o tiff, Douglass, might lawfully release his levy upon any prop- 
erty of defendant, and consent that the sheriff should deliver 
the same to an attorney, who claims to represent the defend- 
ant, and would not be responsible for the sugar appropriated 
by said attorney, unless he knew that such attormev had no 
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authority from defendant, and fraudulently combined with 
the attorney to give him possession of the sugar.” 

The seizure of the sugar by the sheriff, under the plaintiff’s 
attachment, took it from the possession and control of the 
defendant, and if it was lost to him by delivering it to the 
possession of some person who had no authority from the de- 
fendant to receive it, and without his fault or consent, and 
with the consent of the plaintiff, the defendant was entitled 
to a credit for its value on the judgment by way of recon- 
vention, it being in legal effect a conversion of his property 
taken by virtue of the attachment as his property, for which 
he might claim compensation in this suit. The good faith of 
plaintiff in the transaction was an immaterial matter. The 
property was seized for the benefit of plaintiff, and process pro- 
cured by him, and lost to the defendant by the consent of plain- 
tiff. This is certainly the rule of law in the case of the levy 
on personal property under an execution, and, upon principle 
and reason, it would seem to be equally applicable to the case I 
of a seizure of personal property under an attachment. (Bry- 
an v. Bridge, 10 Tex., 153; White v. Graves, 15 Tex., 187; Gar- 
ner v. Cutler, 28 Tex., 178; Townsend v. Smith, 20 Tex., 470.) 

The most important legal question in the case relates to the 
charge of the court as to the measure of damages up6n which 
the jury must have acted in finding a verdict for so large an 
amount in favor of the plaintiff. In this charge the jury was 
instructed as follows: “If you believe from the evidence 
that the defendant, for a valuable consideration to him paid, 
agreed and promised to deliver to the plaintiff, in the town 
of Sherman, any number of pounds of sugar, and that he had 
failed to pay any part of it, then you will find for the plain- 
tiff the value of the sugar, at the highest market price in 
Sherman between the date when the delivery should have o 
been made and this date,”—it being the date of the trial, to 
wit, 31st of January, 1873, over ten years from the time at 
which it was alleged that the sugar was contracted to be de- 
livered, to wit, in August, 1862. This was announced to be 
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the correct rule in the case of Calvit v. McFadden, 13 Tex., 
324, in which the facts are not stated. Also, it was announced 
in the case of Randon v. Barton, 4 Tex., 289, which was a 
suit for the failure to deliver land certificates, and their value 
at the date of the trial was made the criterion in estimating 
the damages. This rule has, as is believed, been generally 
followed in this State. The rule is held to be different in 
some other States. 

In the leading case referred to in the decision of Randon 
v. Barton, 4 Tex., 289-293, it is said: “But we doubt the 
propriety of giving the vendee in all cases, as a measure of 
damages, the highest price of the article between the day 
when it should have been delivered and the day of trial. If 
he immediately, or without any unreasonable delay, com- 
mence and prosecute his action, we think it just and proper 
that the fluctuations in price should be exclusively at the 
hazard of the defendant, the plaintiff having done every- 
thing in his power to have the contract settled and adjusted, 
and which is prevented solely by the laches or default of the 
defendant.” (Clark v. Pinney, 7 Cowen, 681.) 

In that case the money had been paid in advance. But 
where the money or other consideration for the article con- 
tracted for, has not been paid in advance of the time when it 
was to have been delivered, or when extraordinary circum- 
stances have occurred to produce extreme prices in the article 
during a long period of time, and the suit has been protracted 
without any fault of the defendant, or when the article con- 
tracted for is of a perishable nature, or such as is to be readily 
parted with if delivered, or when there are other cireum- 
stances attending the transaction, not in the ordinary course 
of trade, calculated to render such a measure of damages 
inequitable and unjust, the rule of the highest price in the 
intervening time would not be applicable, but the ordinary 
rule might be more appropriate, which is to allow the value 
of the article at the time agreed on for delivery, and interest 
on that amount. (Sedg. on Dam., 260.) 
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This rule, we think, might well have been applied in this 
ease, With the addition of interest, on several grounds. (Sedg. 
on Dam., and the English authorities quoted, 263, 272, 273.) 

The sugar, considering the quantity, was doubtless con- 
tracted for to be resold by retail or otherwise, and would not 
likely have been but a short time on hand, if it had been 
delivered, during which there might have been no great 
fluctuation in price. The defendant may have had, so far as 
anything appears in this case, reasonable grounds to resist this 
claim as a contract to be paid in sugar rather than in money, 
as contended for by plaintiff in this suit. The suit was not 
brought for more than twelve months, and was protracted 
for nearly ten years, without any apparent fault of defendant, 
during which time there were the most extraordinary circum- 
stances of a public nature to enhance the price of the article 
of sugar, which could not reasonably have been anticipated, 
so as to form a consideration or inducement to the contract. 
It does not appear that defendant had the sugar to deliver, 
or that he withheld it willfully to get a better price, or for any 
other advantage to himself. Under such circumstances, the 
jury, if they believed the contract was to pay sugar, should 
have been allowed a broader discretion to have estimated the 
real loss to the plaintiff in the failure to deliver the sugar, 
according to the nature and subject-matter of the contract 
and intervening circumstances; and if, with such discretion, 
they had found such a verdict as they did in this case, the 
court should have, upon the motion of the defendant, set it 
aside, as exorbitant and unjust, it being over six times more 
than the agreed value of the sugar, if it had been delivered 
when promised to be delivered. The true measure of dam- 
ages in all cases is that which will completely indemnify the 
plaintiff for breach of the contract. (Sedg. on Dam., 261.) 

For the errors in the charge of the court, the judgment is 
reversed and the cause remanded. 


REVERSED AND REMANDED 
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Lucy W. Euston v. Tuomas JASPER. 


1, PLEADING—INSANITY—RATIFICATION OF CONTRACT—EVIDENCE. 
When insanity is specially pleaded as a defense to avoid 4 sale and 
a ratification of a contract after the removal of the disability is 
relied on, such ratification must be pleaded before the plaintiff will 
be permitted to introduce evidence to establish it. 

2. INSANE PERSON—-DEED.—The deed of an insane person is not void, 
but voidable only, but such person, whilst actually under legal and 
subsisting guardianship, and in support of the guardian’s authority, 
is conclusively presumed incompetent to contract, and his deed, as 
against his guardian, is absolutely void, 

3. SAME.—If, however, as an actual fact, the guardianship had been 
practically abandoned at the time of the sale, and the person who 
had been insane was, when the deed was executed, of sound mind, 
the contract, if fair, will be enforced. 

4. BURDEN OF PROOF—INSANITY—DEED.—The burden of proving the 
restoration to reason and the termination or practical abandonment 
of the guardianship of one insane, is upon him who seeks the en- 
forcement of a contract against him who pleads insanity. 


Apprat from Collin. Tried below before the Hon. W. A. 
Andrews. 


Joseph Bledsoe, for appellant, in support of the assignment 

of errors, to the effect that the court erred in permitting the 
plaintiff to prove that he paid any consideration on the bond 
sued on, cited Jones v. Halliday, 11 Tex.,415; Van Norman 
v. Wheeler, 13 Id., 318. 
‘ On the proposition that a contract with one for whom a 
guardian had been appointed as an insane person, and whose 
letters were unrevoked, was void, he cited Story on Sales, 
sec. 30; 2 Greenl. Ev., secs. 367-70; Mitchell v. Kingman, 
5 Pick., 431; 11 Id., 204; Story on Cont., secs. 23-5. 


Walton, Green & Hill, for appellee. There need be no rev- 
ocation of the letters of guardianship of a lunatic; the resto- 
ration of the mind revokes the letters. (Paschal’s Dig., art. 
3919.) 


It was not needful to show that consideration passed from. 
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appellee to Dill, unless the suit in the name of appellee in- 
stead of Dill worked some hurt to appellant, or deprived her 
of some right. This is not pretended to be true. (Paschal’s 
Dig., art. 5087.) 





Goutp, Associate Justice.—This suit was brought by ap- 
pellee Jasper to enforce specific performance of a title-bond, 
made July 18, 1856, by the appellant Lucy Elston, then 
Lucy Corner, to one Reuben Dill, of which bond the petition 
alleged the plaintiff Jasper to be the legal and equitable 
holder and owner, reference being made to a written assign- 
ment. The bond recites that, in consideration of five hun- 
dred dollars to her paid, the said Lucy sold to Reuben Dill 
the undivided half of two hundred and forty-five acres of 
land, identified by description, and binds her to make to Dill 
a sufficient deed to the one-half of said tract, so soon as the 
same was divided. The assignment from Dill to Jasper does 
not recite any consideration, and is without date. 

The defense set up was that at the time of the execution 
of said bond defendant was of unsound mind; that she had 
been so adjudged by the County Court of Collin county, and 
that Wm. McKinney was at the time of, and prior and sub- 
sequent to, the execution of said bond the duly appointed 
guardian of defendant. The plaintiff went to trial without 
any averment that the defendant had ratified or confirmed 
her bond after she had been restored to her mental powers; 4 
but on the trial was allowed, over the objection of defendant, 
to introduce evidence for the purpose of establishing a ratifi- 
cation, and the court in its charge gave the plaintiff the ben- 
efit of acts of the defendant and her husband, claimed to 
amount to a ratification, just as if the pleadings of the plain- 
tiff had set it up as a response to that part of the answer 
alleging the mental unsoundness, as in itself a defense. 

Where insanity or infancy is specially pleaded as a defense, 
a reply that the defendant had ratified her deed or contract 
after the recovery of reason or coming of age, is in the nature 
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of new matter, confessing and avoiding the defense, and as 
such it devolves on the plaintiff to allege it, if he would avail 
himself of it on the trial. (1 Chitty’s Pl., 581, 623; Cohen 
v. Armstrong, 1 Tenn., 648; 1 Maul. & Selw., 724-5; 3 Maul. 
& Selw., 481; see Hollingsworth v. Holshousen, 17 Tex., 46.) 
The authorities cited are mostly illustrations of the mode of 
avoiding the defense of infancy; but the reason seems to 
apply equally to cases of insanity. 

This point is presented both by bill of exceptions and the 
assignment of errors; and the error of the court entitles de- 
fendant to a reversal of the case. 

It is proper, however, to pass upon the legal effect of the 
alleged guardianship, as it is a question which will recur on 
another trial, and this renders it necessary to state a part of 
the evidence. 

The plaintiff introduced the bond and assignment, the rec- 
ord showing partition of the 245-acre tract between defend- 
ant and her children in April, 1857; also the depositions of 
Dill, to the effect that he had sold to the plaintiff Jasper the 
land named in the bond, and other lands in Texas, for two 
hundred acres of land in Illinois, the bond being transferred 
without recourse on him. 

The defendant read in evidence the following extracts from 
the minutes of the County Court of Collin county: “On this 
day came the sheriff of Collin county and returned the sum- 
mons and verdict of the jury upon the insanity of Lucy W. 
Corner, the widow of A. J. Corner, deceased, which is re- 
ceived by the court and ordered to be filed.” Also, “ Ordered 
and adjudged by the court that W.C. McKinney, adminis. 
trator of the estate of A. J. Corner, deceased, proceed to sel 
at private sale three work oxen and five log chains, one 
prairie plow ; also that he take charge of the person of Lucy 
W. Corner, widow of said deceased and a lunatic.” It ap- 
pears from the evidence of McKinney, that the jury to inquire 
into the sanity of defendant was impaneled on his petition, 
and that the order appointing him guardian was made in 
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April, 1855; that the defendant became insane shortly after 
the death of her husband ; that she was pronounced of unsound 
mind by the jury; that he received letters of guardianship, 
and took and kept charge of her during the year 1855, during 
which time she manifested an inclination to take life, and had 
to be kept confined. About Christmas of that year she com- 
menced to improve, and continued to get better until about 
the middle of March, 1856, by which time she had ceased to 
have any desire to take life, and thinking it would improve 
her condition, witness allowed her to return to her own home, 
but continued to furnish her provisions. This witness says 
that he considered her still under his guardianship at the time 
of the alleged sale, and until her marriage to Thomas Elston 
in September, 1856, after which he thought that he was dis- 
charged by that act, and paid no more attention to her; that 
he had never surrendered or resigned his letters of guardian- 
ship, nor had they been revoked: There was much conflict- 
ing evidence as to the actual condition of defendant at the 
time of the trade. There is, however, no evidence that she 
was insane after the year 1855. 

It was proved by the record that at the August Term, 1856, 
of the County Court of Collin county, an order was made 
appointing her guardian of the person and estate of her minor 
children, but it does not appear that she ever qualified. In 
October, 1870, she brought trespass to try title in the name of 
herself and children, against Dill, for the two hundred and 
forty-five acres, of which it appears that Dill took or received 
possession shortly after ler marriage in September, 1856. 
This suit was still pending in 1867, when Dill removed from 
the State, and the defendant having resumed possession, the 
suit was dismissed, Further than the fact that the amount 
paid defendant by Dill was in horses, and that there is some 
confusion in the evidence as to whether these horses were 
received by defendant before her marriage, or were only 


received for her husband after marriage it is not material 


fa) 


to detail the other testimony. 
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The court refused to charge that the proceedings in the 
guardianship were, until revoked, conclusive against all per- 
sons subsequently dealing with the lunatic, but charged that 
the guardianship would be terminated by her restoration to 
sound mind, and submitted to the jury, as a question of fact, 
the mental soundness of defendant at the time of the trade. 
It may be remarked that there is some confusion in the record 
as to the charges given, and that conflicting charges, appar- 
ently given, lead us to doubt whether the jury may not have 
been misled thereby. 

The deed of an insane person is not void, but only voidable. 
(Hovey v. Hobson, 53 Me., 453; Wait v. Maxwell, 5 Pick., 
218; Fitzhugh v. Wilcox, 12 Barb., 237; 1 Parsons on Con- 
tract, 384; Breckenridge’s Heirs v. Ormsby, 1 J. J. Mar- 
shall, 236.) 

But such a person, whilst actually under legal and subsist- 
ing guardianship, and in support of the guardian’s authority, 
is conclusively presumed incompetent to contract, and his 
deed, as against his guardian, is absolutely void. (Wait r. 
Maxwell, supra; Leonard v. Leonard, 14 Pick., 280; Fitz- 
hugh v. Wilcox, 12 Barb., 235; Pearl v. McDowell, 3 J. J. 
Marshall, 658.) 

The statute in force in 1856 authorized the chief justice, on 
information in writing that a person in his county was a luna- 
tic, to cause such person to be brought before him at some 
regular term, and summon and swear a jury to inquire 
whether such person is of sound mind or not, and, upon their 
verdict, to appoint a guardian of the person and estate of such 
lunatic. (Paschal’s Dig., art. 3918.) The next article reads: 
“Guardians of idiots, lunatics, and persons non compos mentis, 
shall continue in office, unless sooner discharged according to 
law, until their ward shall be restored to sound mind or shall 

- die.” (Paschal’s Dig., art. 3919.) Undoubtedly, the proper 
and safer course is to have the ward’s restoration judicially 
ascertained, and thus fix the termination of the guardianship. 
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(Schouler on Dom. Rel., 424; Hovey v. Harman, 49 Me., 
269; Kimball v. Fiske, 39 N. H., 110.) 

But where there is no question as to the protection «1 a 
guardian in the assertion of his authority, where, as in this 
case, the guardianship has practically terminated, without 
judicial action and the restoration of the lunatic, though in- 
definite as to the time of its completion, is an ultimate fact 
conceded and acted on, it would be going too far to hold, as 
a matter of law, that there was still a subsisting guardianship, 
and that contracts made under such circumstances are null 
and void. No better illustration of the evils of such a doc- 
trine need be asked than is afforded by the present case, in 
which it would lead to the holding null and void the contracts 
of defendant up to the time of trial. If, as a matter of fact, 
the guardianship had been practically abandoned at the time 
of the sale, and the jury so find under proper instructions, 
and if the evidence established the fact that the defendant 
was then of sound mind, it is believed that a fair contract 
made by her should be enforced. The burden of proving 
the termination of the guardianship and the actual restoration 
of the lunatic would be on the party asserting the contract. 

In regard to other questions presented by the record, it is 
sufficient to say that the acknowledgment in the bond of 
payment was sufficient prima facie evidence of the fact, and 
that in the rulings of the court admitting evidence of pay- 
ment in horses, and admitting evidence of the consideration 
of the assignment, we see no error. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 
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W. M. Criements v. Tuomas B. Hearne & WIFE. 


4 


1. ASSIGNMENT OF ERRORS.—An assignment of errors, to serve the pur- -_ 
pose of the statute, must state the principle or rule of law violated 
in the court below for which the judgment should be reversed, or 
indicate it by reference to the record with such clearness and cer- 
tainty that the court, on inspection of the transcript, may readily 
and at once perceive the very question proposed for its deter- 
mination. 

2. SAME—GENERAL ASSIGNMENT.— Unless there is some obvious error 
apparent upon the record requiring the reversal of the judgment, 
the court will not consider questions claimed to be raised by a general 
assignment which points out no specific error. 

3. SAME.—See example of assignment of errors held insufficient. 


Appgat from Lamar. Tried below before the Hon. John 
C. Easton. 


V. W. Hale, for appellant, in an elaborate brief, discussed 
the merits of the questions litigated. 


W. B. Wright, also for appellant. 
Walton, Green § Hill, for appellees. 


Moore, Assoctate Justice.—The errors assigned for the 
reversal of this case are— 

“1st. The court erred in its general charge to the jury. 

“2d. The court erred in giving the instructions asked by 
plaintiff’s counsel, and in refusing the instructions asked by 
defendants’ counsel. 

“3d. The court erred in overruling defendants’ motion for 
a new trial.” 

The grounds for a new trial, as shown by the motion, are— 

“Ist. The court erred in its charge to the jury. 

“2d. The court erred in giving the instructions asked by 
plaintiff’s counsel. 

“3d. The court erred in refusing the special instructions 
asked by defendants’ counsel. 
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“4th. The verdict is contrary to the law and the evidence, 
and inequitable.” 

The object and purpose of an assignment of errors, as has 
been often said, is to point to the specific error claimed to 
have been committed by the court below, for which the judg- 
ment should be reversed, so as to obviate the necessity of the 
discussion by the opposite party, and the examination by the 
court of all the questions which may have been raised on 
the trial of the case in the lower court or suggested by the 
record, in which it can be supposed that there can be any 
error. To require the appellee or the court to hunt through 
the record for every conceivable error which the court below 
may have committed. when none has been pointed out by 
the party complaining of the judgment, would obviously be 
unreasonable and oppressive on the party recovering judg- 
ment, and most burthensome on this court, unnecessarily 
impeding the progress of its business; and by the confusion 
and uncertainty which it would beget as to the questions on 
which the case was decided in the court below, destroy its 
character as an appellate tribunal; and by the multiplicity of 
the questions for discussion, tend much more to confusion 
and error in its own decisions than the correction of errors 
which may in fact have occurred in the District Court. An 
assignment of errors, to serve the purpose intended by the 
statute, must unquestionably state the principle or rule of law 
violated in the court below for which the judgment should 
be reversed, or indicate it by reference to the record with 
such clearness and certainty that the court, on inspection of 
the transcript, may readily and at once perceive the very 
question proposed for its determination. 

The assignment of errors before us evidently falls far short 
of this requirement. On looking into the transcript we find 
that the charge of the court presents several different issues 
for the determination of the jury, and embodies several dis- 
tinct and independent legal propositions, This is likewise 
the case with regard to the instructions given at the request 
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of the plaintiff, and also as to those asked by the defendants. 
The testimony in the case is lengthy, and in some respects 
contradictory. It cannot be pretended that the case, as pre- 
sented for trial in the District Court, involved merely a single 
or distinct question of law or fact, which could be understood 
or perceived from the statement that the court erred in its 
charge or the jury found contrary to the evidence. 

The court has repeatedly called attention to the insufficiency 
of assignments of this character, and announced that, unless 
there was some obvious error apparent upon the record 
requiring the reversal of the judgment, it was not incumbent 
upon it to consider questions claimed to be raised by such 
general assignments. Our observation shows that notwith- 
standing these repeated suggestions, calculated to induce 
more care in the preparation of assignments of error, they 
have by no means had the desired effect, and we think it 
time that what has so often been announced as the correct 
rule upon the subject should be given practical application. 
An examination of the record satisfies us that there is certainly 
no error of an obvious or fundamental character for which 
the judgment should be reversed irrespective of its assign- 
ment; and as the generality of the assignment relieves us 
irom the consideration of other errors of a different char- 
acter, we decline undertaking any examination to find 
whether or not there are any such. 

The judgment is affirmed. 

AFFIRMED. 





JoHN C. Grppons, ADMINISTRATOR, &¢., Vv. JESSE W. Bett, 
ET AL, 


1. STATUTE OF FRAUDS—LOCATIVE INTEREST IN LAND.—A coutract 
by which parties agree to acquire land together, one furnishing the 
certificate, and the other the labor and expense of surveying and 


procuring patent for it, is not a contract for the purchase and sale 
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of land by one to the other, but is an agreement by which they are 
to acquire land jointly. 

2. PAROL PARTITION OF LAND,—Land thus acquired may be parti- 
tioned by parol by the owners. 

3. LOCATOR—EQUITABLE RIGHTS.—When a contract for location is 
consummated by the issuance of the patent, the party in whom the 
legal title is vested holds it in trust for his co-tenant to the extent of 
his interest. ‘The legal title is a bare, naked trust in the patentee, 
held in subordination to the superior equitable rights of the locator, 
to the extent of his undivided interest before partition and for the 
specific part allotted to him afterwards. 

4, STALE DEMAND—EQUITABLE TITLE.—Though in such ease the facts 
relied on in an action for the land and damages are alleged as of date 
more than ten years before the institution of the suit upon such title, 
the petition would not for that cause be subject to demurrer as set- 
tling a stale demand. 


AppEAL from Fannin. Tried below before the Hon. W. 
H. Andrews. 

This was an action of trespass to try title, brought by appel- 
lant against Bell, who claimed to be the vendee of the heir of 
Charles Carson, the original grantee of the land in controversy. 

Appellant claimed a locative interest of one third of Car- 
son’s headright, by virtue of a parol contract to locate Car- 
son’s headright certificate, and a subsequent verbal partition 
of the land between plaintiff’s testator, (Williams) and Charles 
Carson, the patentee, by which ten hundred and forty-three 
acres of Carson’s two thirds of a league and labor situate in 
Fannin county was set apart by verbal agreement and actual 
survey to plaintiff’s testator, and actual possession delivered 
to him many years ago; this seems to have been always ac- 
quiesced in by Carson during his life and by his heirs since his 
death, until since appellee (Bell) set up a claim, as the ven- 
dee of Carson’s heir, and took possession. 

Defendants recovered judgment final on demurrer in the 
court below, from which plaintiff appeals. 

The grounds upon which defendants’ special exceptions 
were sustained were the statutes of frauds and limitation, 
stale demands, Xe. 
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V. W. Hale, for appellant.—It will be borne in mind that 
this is not a suit for specific performance of a contract to 
convey land, but it is an action of “ trespass to try title,” and 
for damages, as well as to remove clouds, and for possession, 
in which the plaintiff asks the court to determine which of 
the titles is the better, Xe. 

It is not necessary that a contract to locate a land certifi- 
‘ate for a part of the land should be in writing, to take it out 
of the operation of the statute of frauds. (See Stuart »v. 
Baker, 17 Tex., 417; Miller v. Roberts, 18 Tex., 16-19; 
Evans v. Hardeman, 15 Tex., 480-485; Watkins ». Gilker- 
son, 10 Tex., 343.) 

This was a contract to acquire land jointly—one of the par- 
ties furnishing the certificate and the other performing the 
labor and paying the expenses—and is not, therefore, obnox- 
ious to the provisions of our statute, because not a contract 
for the sale of land. It is not every contract concerning 
lands that is void, unless reduced to writing, but only con- 
tracts for the sale of lands. In support of this proposition 
reference is made to the able elaborate opinion of Chief Jus- 
tice Hemphill, in James v. Fulerod, 5 Tex., 515, et seq. (See 
also Stuart v. Baker, 17 Tex., 418; Miller v. Roberts, 18 
Tex., 19.) 

When the patent issued to Carson, he held this ten hun- 
dred and forty-three acres (undivided) in trust for Williams, 
not oceupying the relations of vendor and vendee, but rather 
that of trustee and cestui que trust, joint owners or joint ten- 
ants; and if a legal and valid partition was made subse- 
quently between them, then the legal and equitable title of 
each to his part, vested and became complete. It is said that 
a verbal partition is not valid. Without referring to more 
of the numerous cazes in answer to this proposition, we will 
cite Smock v. Tandy, 28 Tex., 130, and Stuart v. Baker, 
above referred to. 

This verbal partition, followed by possession, of Williams 
and those to whom he sold part of the land, and part being 
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severed from the balance of the tract by actual survey, giving 
a plat and the metes and bounds, acquiesced in by Carson 
during his life and by his heirs after his death, certainly 
binds parties and privies, and is such a title as will in equity 
prevent the running of the statute of limitation. 

Appellee, Bell, only purchased the interest of the sole heir 
of Carson in this tract of land, and no claim was ever set up 
to this land by Carson, or his heirs, or any other person, until 
appellee, Bell, undertakes to extend his deed over Williams’s 
locative interest, and, in pursuance of his fraudulent designs, 
forcibly takes possession, &c., whereupon plaintiff at once 
sues, not to get a title from him, but to expel him and recover 
damages, &c. 

Equity will take a verbal partition of land out of the 
operation of the statute of frauds (even the statute of Eng- 
land) to prevent fraud, notwithstanding the statute. (Brown 
on Statute of Frauds, secs. 74, 75, 76.) 

Hemming v. Zimmerschitte, 4 Tex., 159, and De Cordova 
v. Smith, 9 Tex., 129, are authorities relied upon by counsel 
for the appellee to establish that this is a stale demand, 
barred by the statute of limitation, and that the parties are 
presumed to have waived their rights, &. We cannot see 
how those cases can have any application in this case. The 
cases referred to were each a suit to enforce the “ specific 
performance” of a title bond, in which the obligee claimed a 
right to the land through the obligor by virtue thereof; 
whereas, in the case now before the court, the plaintiff claims 
for his testator a good and valid title to the land in contro- 
versy, by virtue of his original acquisition from the State, and 
by virtue of the verbal partition, and not through Carson, 
the original grantee, or any person claiming under him. 

He held the legal title in trust for Williams until the par- 
tition, when’ it fully and completely vested in Williams, and 
but for the recent and wrongful conduct of appellee, Bell, no 
suit would ever have been necessary; and no cause of action 
ever arose in favor of plaintiff against any person, until ap- 
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pellee wrongfully took possession of the land in controversy 
a very short time prior to the institution of this suit. 

It has been argued that appellant’s testator ought to have 
caused an administration on Carson’s estate and obtained a 
title through the Probate Court. This proposition is com- 
pletely refuted by Paschal’s Dig., art. 1318; Peters v. Phillips, 
19 Tex., 73, and Norris v. Duncan, 21 Tex., 595; besides, this 
is not a suit for specific performance on an executory contract 
to convey land. Williams did not buy the land from Carson ; 
he was an original joint owner of an undivided interest, which 
became vested, fixed, certain, and complete to one thousand 
and forty-three acres, known and described by metes and 
bounds, by virtue of the agreed parol partition, and Williams 
had no right to incumber his estate with the useless expense 
of such a proceeding. 


E. L. Dahoney and Throckmorton & Brown, also for appel- 
lants. 


Maxey § Lightfoot, for appellees. No brief for appellees 
reached the reporters. 


Moorg, Associate Justice.—The appellants, as the admin- 
istrator and heirs of William W. Williams, deceased, brought 
suit, November 17, 1870, against the appellees, for the recov- 
ery of a tract of land described in their petition, and alleged 
to be a part of two thirds of a league and labor patented to 
Charles Carson. 

The facts upon which appellants rely to maintain their 
title, and to recover the land for which they sue, are fully 
disclosed in their petition. They are in effect that, in the 
year 1844, said Williams made a parol contract to locate and 
procure a patent on said Carvon’s headright certificate for 
one third of the land to be thus acquired; that in pursuance 
of this agreement he located said certificate on the land in 
controversy, and procured a patent for the same, in the name 
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of said Carson, about the 17th of November, 1845; that 
some time thereafter, by the mutual consent and agreement 
of said Carson and Williams, said land was partitioned and 
divided in accordance with the stipulations of the said con- 
tract, whereby two thirds thereof was set apart to the former 
and one third, including the land claimed by plaintiffs, was 
set apart and allotted to the latter; that said partition was 
mutually acquiesced in and acted upon by said parties, and 
always recognized and respected by said Carson from the 
time it was made until his death, who, however, died, with- 
out having executed to said Williams a deed for the land so 
partitioned to him; that said partition had also been aequi- 
esced in and respected by the heirs and representatives of 
said Carson from his death, prior to September 15, 1869, 
when they executed a deed to the defendant, Jesse W. Bell, 
for all their interest in said two thirds of a league and labor 
of land; that said Bell, since that time, has committed acts 
of trespass, &e. Upon the facts alleged in their petition, of 
which we have attempted merely a brief summary, the plain- 
titis pray for judgment, divesting all legal title remaining in 
the heirs and assigns of said Carson to the land set apart by 
said partition to said Williams, and vesting the same in the 
plaintiffs; that the deed to said Bell and the other defend- 
ants, so far as they affect said land claimed by the plaintiffs, 
be declared nullities, set aside, and held for naught, and that 
all clouds upon their title be removed, and that they have 
judgment for said land and for damages as alleged. 

The defendants demurred to the petition, and assigned a 
number of different grounds of special exceptions, only one 
of which, however, seems to have been regarded by the court 
as well taken. As it distinctly appears from the record that 
the judgment on the demurrer was based entirely on the ex- 
ception that “plaintiff’s claim is a stale demand, more than 
ten years having elapsed from the time the same accrued,” 
-a brief consideration of the rights of the parties under the 
contract between Williams and Carson, and the relation in 
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which they stood to each other after the issuance of the 
patent under which the land is held, will show, we think, 
that the ruling of the court on this exception is erroneous. 

A contract by which parties agree to acquire land together, 
one furnishing the certificate, and the other the labor and 
expense of surveying and patenting it, is not a contract for 
the purchase and sale of land by one to the other, but, as 
has been frequently held by this court, it is an agreement by 
which they are to acquire the land jointly. (Smock v. Tandy, 
28 Tex., 132; Miller v. Roberts, 18 Tex., 19; Evans v. Harde- 
man, 15 Tex., 480; Watkins v. Gilkerson, 10 Tex., 340.) And 
when land has been thus jointly acquired, that it may, if the 
owners see fit, be partitioned by parol, cannot be questioned. . 
(Stuart v. Baker, 17 Tex., 417; Houston v. Sneed, 15 Tex., —~ re 
307.) When the patent is obtained, the contract is consum- 
mated and completed. The party in whom the title is vested 
holds it in trust for his co-tenant to the extent of his interest. 

The obligations imposed by their contract having been per- 
formed by the party locating the certificate, the legal title is 
a bare, naked trust in the patentee, held in subordination to 
the superior equitable rights of the locator to the extent of 
his undivided interest before partition, and for the specific 
part allotted to him afterwards. (Hemming v. Zimmerschitte, 
4 Tex., 159; De Cordova v. Smith, 9 Tex., 129.) The fact 
that the contract vests in parol may occasion difficulty and 
embarrassment in establishing it, if it should be controverted 
or denied, but will in no way change or vary its nature or 
effect, if fully and satisfactorily established. The equitable 
title of the locator, who has fulfilled all stipulations on his 
part, is similar to that of a vendee under a bond for title 
when the entire purchase-money has been paid. The vendor 
in such case is a trustee, without interest, for the vendee, and 
the trust relation continues unless plainly repudiated, or there 
is some intention shown by the vendor to claim or hold the 
land adversely to the vendee. (Id.) And even when a court 
of equity might refuse to entertain a bill to divest the legal 
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title out of the trustee, it would not permit it to be used as a 
sword to destroy the superior equitable title to which it was 
previously held in subordination. From the petition, it ap- 
pears that nothing occurred tending in any way toward a 
repudiation or denial of the trust until the sale to Bell by the 
heirs of Carson of their interest in the tract of land patented 
to their father, if their deed justly admits of this construc- 
tion, which was only a little more than a year before suit was 
brought. Under these circumstances, if plaintiffs’ right to a 
judgment for the land and damages for the trespasses upon 
it can be denied, it is not because they are concluded by the 
allegation of their petition, but by reason of their inability to 
establish their rights in accordance with the principles and 
rules of law applicable to such a case on a trial before the 
jury. . 

The other exceptions to the petition have not been dis- 
cussed by counsel, and as none of them seem to go to the 
merits of the action, we do not feel called upon to give them 
a critical examination. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





WIitAM SuHrenps et AL. v. R. B. Hunt. 


1. TRESPASS TO TRY TITLE—Notr Guitry.—A defendant, pleading 


specially his defenses in addition to the plea of “not guilty,’ will 
be held to the defenses so pleaded, the plea of “not guilty”? in 


such case being considered as only requiring plaintiff to make out 
his case. 

2. SAME—PRACTICE.—It is not error to refuse permission to the de- 
fendant. after the trial has begun, to withdraw special defenses 
pleaded. Such action, if permitted, would change the effect of the 
plea of * not guilty.”’ 

3. VARIANCE.—'*Coonrod Furnash”’ is not idem sonans with ** Con- 

rad Furinash,”’ 
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4, OUTSTANDING TITLE—EQUITY.—An outstanding equity in the 
land sued for in trespass to try title cannot be pleaded in defense, 
unless a connection by the defendant with such outstanding equity 
be shown. 


AppEaAL from Cooke. Tried below before the Hon. J. A. 
Carroll, special judge. 

R. B. Hunt brought an action of trespass to try title against 
William Shields et a/. for one third of a league of land, pat- 
ented to Conrad Furinash, and sold by the heirs of the 
patentee to plaintiff. 

The defendant pleaded “not guilty,” and by amendment 
pleaded as an outstanding title a bond executed by Conrad 
Furinash to Aaron Colvin for title so soon as a patent should 
be obtained for land upon certificate in his name, the bond 
bearing date February 26, 1840. 

On the trial plaintiff read the patent to Conrad Furinash 
for the land, and a deed, from parties proved to be heirs of 
the grantee, to plaintiff. 

The defendants offered a bond for title from Coonrod 
Fernash to Aaron Colvin for one third league of land, which 
he was entitled to under certificate granted him by Board of 
Land Commissioners of Washington county, to which plaintiff 
objected, Ist, because it did not appear that the land was 
granted under the certificate named in the title bond; 2d, 
because of the variance—“ Coonrod Fernash” is not the 
same as “ Conrad Furinash; 3d, because of the insufficiency 
of the defense, the defendants not showing that they claimed 
under the title bond; which objections were sustained. 

The defendants then asked leave to withdraw their plea of 
outstanding title, which was refused. 

A verdict was rendered for plaintiff, upon which judgment 
was rendered. 

A motion for new trial was overruled. By an amended 
motion for new trial, facts were alleged showing an interest 
in defendants under the title bond to Colvin. The motions 

for new trial were overruled, and Shields appealed. 
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C. C. Potter, for appellants, cited and discussed Styles v. 
Gray, 10 Tex., 503; Portis v. Hill, 14 Tex., 75; Burleson ¢. 
Burleson, 28 Tex., 383; King v. Elson, 30 Tex., 246; Wright 
v. Thompson, 14 Tex., 561; Kinny v. Vinson, 32 Tex., 127; 
Hooper v. Hall, 35 Tex., 83; Hemming v. Zimmerschitte, 4 
Tex., 167; Linthicum v. March, 37 Tex., 350. 


Saunders § Boyd, also for appellants. 
W. O. Davis, and Walton, Green § Hill, for appellees. 


Moorg, Assoctats Justice.—It has, at least ever since the 
decision of this court in the case of Rivers v. Foote, 11 Tex., 
662, been, we believe, the recognized rule of pleading and 
practice in actions of trespass to try title, that when the detend- 
ant pleads “not guilty,” and also pleads specially, the effect 
of the plea of “not guilty” is merely to impose on the plain- 
tiff the necessity of establishing his title; and, as a conse- 
quence, the defendant is limited in his defense to his special 
defenses, upon which, by his pleas, he has notified the plain- 
tiff he intends to rely. The precise point determined by the 
court in that case, it is true, was that when the defendant 
had pleaded his defense specially, the plaintiff could not give 
in evidence matter in avoidance of such special defense, 
either by an amendment of his petition or by his replication 
to the special plea of the defendant. But the ground upon 
which the court rests its decision, as will be seen from its 
opinion, is, that “by pleading specially the defendant gives 
notice of his defenses, and the plaintiff has the right to sup- 
pose he will rely on none other, and ought not to be required 
to come prepared with evidence to meet other defenses than 
those which the defendant, by his pleadings, has asserted as 
the matters of defense on which he will rely.” 

If the rule here announced is correct and whatever may 
be said of it as an original proposition, we think it has been 
too long recognized and acted on to be now questioned. 
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The plaintiff in the court below, it must be conceded, had a 
right to suppose defendants rested their defense upon either 
(1) the plaintiff’s inability to prove such a title as would war- 
rant a judgment in his favor, or (2) on an outstanding title in 
Calvin by virtue of a bond for title to the land or a bond 
for title to the certificate from Conrad Fernash. If so, we 
cannot perceive upon what principle it can be said that the 
court erred in refusing to permit the defendants to withdraw 
their special pleas after the trial of the case had commenced, 
and thereby change the issues, by giving altogether a different 
effect to the plea of not guilty from that which it had when 
the trial began and when the plaintiff announced himself 
ready and opened his case, 

The court did not err in excluding the bond offered in 
evidence by appellants in support of their special pleas. 
Either the second or third objections to it justifies the ruling 
of the court. Certainly it cannot be said that the contract 
with “Coonrod Fernash” is admissible, without explanation 
to establish a contract alleged to have been made with “ Con- 
rad Furinash.” Unquestionably, the name of the obligee in 
the instrument offered is not idem sonans with that of the 
bond relied on in the pleas. If the party referred to was in 
fact the same, it was necessary for appellants to have shown 
it by testimony tending to support such a conclusion. With- 
out the proffer of evidence for this purpose they have no right 
to complain of the exclusion of the bond by the court. The 
affidavit of the subscribing witness, upon which it was ad- 
mitted to probate, in which the name of the obligor is other- 
wise spelled from what it is in the bond, cannot be regarded 
as evidence before the jury to prove that the discrepancy is a 
mere difference in the spelling and pronunciation of the same 
name. 

It was said in the case of Wright v. Thompson, 14 Tex., 
558, that a mere trespasser, intruding upon land regardless 
of the rights of either vendor or vendee, cannot defend him- 
self against an action by the vendor, under the bond of the 
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vendee, as a superior outstanding title, although it shows the 
payment of the entire purchase-money. The vendor, not- 
withstanding the execution of such bond, and that as between 
themselves the vendee has the superior title, still has title in 
the land, which will authorize a recovery against a mere in- 
truder in no way connected with or holding under the title 
of the vendee. The same principle is recognized in the case 
of Burleson v. Burleson, 28 Tex., 383. And though general 
expressions are to be found in other cases discussing the right 
of defendants to shelter themselves under a valid outstand- 
ing title in a third party, which are sufficiently broad to in- 
elude equitable titles, an examination of the cases will show 
that it was outstanding legal titles, and not mere equitable 
rights against the plaintiffs, with which the defendant was in 
no way connected, to which the court refers. ly such cases 
the rights of the holders of the legal and equitable titles must 
be adjusted and settled between the parties connected with 
and interested in them. A mere intruder upon the land can- 
not call upon the plaintiff to show that a recovery will inure 
to his own benefit instead of some one else who may be equi- 
tably entitled to claim the land from him. A trespasser and 
wrongdoer cannot set up equitable rights of third parties, who 
do not themselves assert such equities to shield him from the 
consequence of his wrongful acts. 

It follows that although all the facts alleged in appellant’s 
special plea had been fully established, they would have been 
ineffectual as a defense. And when this is the case, as has been 
frequently held by this court, the exclusion of evidence to 
prove the plea, is not error for which the judgment can be 
reversed. (Powell v. Davis, 19 Tex., 383; Ford v. Taggart, 
4 Tex., 492.) 

It appears probable, from the affidavit accompanying the 
amended application for a new trial, that the result attained 
by judgment may operate hardly upon appellants. But if 
such is the case, it must be attributed to their misfortune in 
going into the trial without due preparation; for, no doubt, 
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if their counsel had been furnished with the evidence referred 
to in his affidavit, to connect their possession with the bond 
to Colvin, the necessary facts would have been alleged in the 
special plea to have authorized their admission; or if, through 
inadvertance or oversight, there had been a failure to make 
the proper averments to warrant it, on this being made to 
appear, the court, no doubt, would have granted a new trial. 
As it was, if there had been no defect in the special pleas, or 
had appellant been allowed to withdraw them, there is no 
reason to suppose, without the testimony referred to in the 
affidavit to the amended motion for new trial, that the result 
of the case would have been different from what it was. The 
judgment is affirmed. 
AFFIRMED. 





Joun F. Cocx, Apm’r, v. CaRsoN AND LEwIs. 


1. CLAIMS AGAINST AN ESTATE—PARTNERSHIP.—A surviving part- 
ner running a steam-mill which belonged to the partnership, under 
authority of the Probate Court, bought new boilers for the mill: 
Held, That the estate was not bound, except upon the survivor 
accounting for the profits of the mill and showing that the estate 
had been benefited by such purchase. An assignee holding the 
claim could only charge the estate by making the same proof. 

2. SURVIVING PARTNER.—A surviving partner cannot bind the estate 
of a deceased member of the firm for debts incurred by him subse- 
quent to its dissolution by the death of a member of the firm. 


Apprat from Parker. Tried below before the Hon. Charles 
Seward, 

The facts are substantially given in the former appeal in 
this case, 38 Tex., 285, 286, 287. 


A. J. Hood, for appellant. 


Terrell & Walker, for appellees, cited Paschal’s Dig., 1328, 
1329; Price v. McIver, 25 Tex., 770; Holliman r. Rogers, 6 
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Tex., 97; 4 Kent, 270, 371; Campbell v. Mesier, 4 Johns. 
Ch., 338. 





Moorz, Assoctate Justice.—There is an error in this 
case apparent on the face of the petition, and manifesting 
itself in every stage of its progress to the final judgment, for 
which it must be reversed. 

The appellees brought suit to establish the notes and ac- 
counts described in their petition, as valid claims against the 
estate of which appellant is the legal representative. One of 
these claims, at least, purports to be the individual debt of 
the surviving partner of the firm of which appellant’s intes- 
tate was a member. That a partnership is ordinarily dis- 
solved by the death of one of its members, and that the 
surviving partner has no authority as such to create new 
obligations against the firm, or by his subsequent contracts 
and obligations to bind the estate of the deceased partner, is 
too well established to admit of discussion. And it isnot insisted 
by appellees that the surviving partner was authorized merely 
by reason of his survivorship to charge the estate with the 
debts and liabilities contracted by him subsequently to the 
dissolution of the firm. But it is claimed that by reason of 
the fact that the mills belonging to the firm were, by an order 
of the Probate Court, made at the instance of the adminis- 
trator, placed in the exclusive control of the surviving part- 
ner, “untrammeled by any person, to repair and keep said 
mills running and pay running expenses, and to apply the 
net proceeds to the liquidation of the just claims against the 
said firm, conducting the business at his own discretion for 
the use and benefit of said firm,” that the debt to which 
reference is had, contracted by the survivor for boilers which, 
it is alleged, were necessary to keep said mills running, stands 
upon a different footing from ordinary contracts made by the 
surviving partner, or liabilities incurred without the sanction 
and authority of the court. The debt, it is said, was con- 
tracted by authority of the court for the benefit of the estate 
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as well as the survivor, and therefore the estate should, in 
equity and justice, bare one half the burthen of it. We do 
not controvert the rule of equity invoked, if the facts 
alleged in the plaintiff’s petition, or developed in the pro- 
gress of the case, were sufficient to authorize its application 
to the demand in question. 

The record shows that the boilers were purchased on the 
individual eredit and responsibility of the surviving partner. 
He did not assume to contract for or bind the estate; no 
reference to the estate, nor supposed liability on its part, was 
made in the contract creating the debt or the security given 
for its payment. The vendor did not sell the boilers on the 
faith and credit of the estate, nor look to it for payment for 
them. Ifthe surviving partner had paid for them, as he un- 
dertook and bound himself to do, unquestionably he could 
have only called upon the estate to contribute for their pay- 
ment on accounting with it for the use and profits made from 
the mills, while in his exclusive possession and control. And 
if the creditor or his assignees can hold the estate liable for 
the debt or any part of it, it is only through the equity of the 
surviving partner, if he had paid it, and they must assert it 
subject substantially to the same equitable conditions and 
restrictions resting upon him. 

Debts contracted by the firm, although the surviving part- 
ner is entitled to the use and control of the partnership assets, 
and it is primarily his duty to settle the partnership liabilities, 
may unquestionably be established as valid claims against 
the estate, and payment of them enforced against it, without 
regard to the rights and liability of the estate and survivor, 
as between each other. But debts contracted and liabilities 
incurred by the survivor subsequent to his partner’s death, 
stand upon an altogether different footing. The estate is 
neither in law nor in equity bound by such contracts merely, 
but if liable on them, it is so only where it is made to appear, 
by all the facts and circumstances surrounding the transac- 
tion, that the estate has been benefited therefrom, without any 
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corresponding outlay or loss to it, and therefore, in equity 
and good conscience, should bear its proportion of the corres- 
ponding burthen. In a suit to enforce such a demand the 
surviving partner would seem to be a necessary party; if not, 
certainly the creditors, whose claim against the estate must 
ordinarily grow out of his equities, must take upon themselves 
the burthen of proving the facts which would have been 
necessary for him to establish if he had paid such debts and 
was seeking to charge the estate with the half of them. The 
theory of appellees’ action, and the grounds of their recovery 
on the claim to which we are here referring, is that the mere 
fact that the debt was contracted for the repair and improve- 
ment of the partnership property, rendered the estate in equity 
responsible for its pro rata part of it, irrespective of the power 
or authority of the survivor to bind the estate or create debts 
against it, and irrespective of the further fact that the profits 
realized by the survivor from the use of the mills may have 
greatly exceeded the outlay for such improvements, as well 
as for all expenses otherwise incurred. Equity sanctions no 
such rule or principle. The result of doing so, disguise it as 
we may, would be that the surviving partner could, in many 
instances, contract for and bind the firm, notwithstanding its 
dissolution. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





8. J. anp J. W. Wetts v. M. A. ann J. L. Dygr. 


TRESPASS TO TRY TITLE—PLEADING.—The plaintiff brought trespass 
to try title, alleging title to the property, derived by descent from 
her father. Defendant, after the plea of not guilty, pleaded specially 
that the said plaintiff, at a time stated, sold all the right, title, and 
interest that she had in and to the lands belonging to the estate of 
her said father; ‘*that one A B, then a citizen of Lamar county, 
became the purchaser of her said interest for the sum of two thou- 
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sand dollars, and since said sale in said year (1853) the said plaintiff 
had no legal or equitable interest or claim to any real estate owned 
by her said father (naming him) in his lifetime.’’ On the trial the 
defendant offered te prove by a notary that he took, in 1853, the 
acknowledgment of the plaintiff to a deed conveying all her interest 
in her father’s estate to A B: Held, 1. That the testimony should 
have been admitted; 2. That the plea, in the absence of a special 
exception to its sufficiency, was good as an averment of outstanding 
title; 3. The record failing to disclose that the evidence was ob- 
jected to as secondary in the court below, that objection is not 
noticed when presented first in the Supreme Court. 


AppEAL from Lamar. ‘Tried below before the Hon. John 
C. Easton. 


Bennett, Ballinger & Bennett, for appellants, cited Hughes 
rv. Lane, 6 Tex., 291; Hooper v. Hall, 35 Tex., 82; Paschal 
vr. Acklin, 27 Tex., 173; King v. Elson, 30 Tex., 252; Hud- 
son v. Wheeler, 34 Tex., 366; Rivers v. Foote, 11 Tex., 662; 
Paschal’s Dig., art. 1441; Fowler v. Davenport, 21 Tex., 632; 
Paul v. Perez, 7 Tex., 338; Paschal’s Dig., 5307; Ragsdale 
vr. Gholke, 36 Tex., 286; Smith v. McGaughey, 13 Tex., 467; 
Powers v. Caldwell, 25 Tex., 352: James v. Fulerod, 5 Tex.. 
512; Dawson v. Miller, 20 Tex., 174; Clayton, Administra- 
tor, v. Frazier, 33 Tex., 91. 


Hale & Scott, also for appellants, cited Rivers v. Foote, 11 
Tex., 662-670; Pillow v. Roberts, 13 How., 477; Hudson v. 
Wheeler, 34 Tex., 366. 


Johnson & Minor, also for appellants. 

W. B. Wright, for appellees. 

Maxey, Lightfoot ¢ Gill, also for appellees, cited Hardy 
v. Broaddus, 35 Tex., 686; Wood v. Steele, 6 Wall, 80; 1 


Smith’s Leading Cases, 952, and authorities cited; Rivers r. 
Foote, 11 Tex., 662; Paschal’s Dig., art. 1003. 


Goutp, Assoctate Justice.—Mrs. Dyer, jomed by her hus- 
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band, brought this suit of trespass to try title for an undivided 
half interest in lot No. 1, block No. 3, in the city of Paris, 
alleging ownership and possession thereof by her father, John 
Johnson, deceased, and its regular allotment to her in the 
partition of his estate in the year 1853. The defendants, in 
addition to the plea of not guilty and other special pleas, 
which it is not material to notice, also answered as follows: 
“But these defendants further charge and allege that long 
before the institution of this suit, to wit on the —— day of 
——., A. D. 1853, the said Martha A. Dyer, then Martha 
A. Taylor, sold all the right, title, and interest that the said 
Martha A. had in the lands belonging to the estate of her 
father, John Johnson; that one John D. Thomas, then a cit- 
izen of Lamar county, became the purchaser of her said in- 
terest for the sum of two thousand dollars; and since said 
sale in said year, A. D. 1853, the said Martha A. has had no 
legal or equitable interest in or claim to any real estate owned 
by the said John Johnson in his lifetime.” 

On the trial the defendant offered in evidence the deposi- 
tions of N. G. Wyott, to the effect that in the spring of 1853 
he was a notary public, and as such took the acknowledgment 
of Granville Taylor, as well as the separate acknowledgment 
of his wife, Martha A., (now Mrs. Dyer,) to an instrument, 
signed by each of them, conveying the whole interest of said 
Martha in her father’s estate to John D. Thomas. This, as 
well as other evidence to establish the alleged sale to Thomas, 
was excluded by the court, because, as recited in the bill of 
exceptions, “said special plea as to the alleged sale by Martha 
Dyer was not sufficient to admit such proof, nor was it ad- 
missible under the plea of ‘not guilty.” Whilst the plea, 
which the court held insufficient to admit of proof, may have 
been defective on special exception, we think, in the absence 
of such exception, it was sufficient, as an averment of an 
outstanding legal title in Thomas or his estate to whatever 
interest Mrs. Taylor received from her father’s estate. It 
requires no great liberality of construction to hold it as aver- 
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ring such a sale as conveyed the legal and equitable interest 
of Mrs. Taylor in the lot in controversy. The evidence of 
Wyott was for the purpose of establishing the execution and 
acknowledgment in due form of such a legal conveyance. 
The record does not disclose any objection to this evidence 
as secondary, and we must assume that no such objection was 
made. The depositions of Wyott, and other testimony 
offered to prove the sale to Thomas, were erroneously ex- 
cluded, and this error will require a reversal of the cause. 
There are other questions discussed, but it is probable that 
on another trial the pleadings will be so amended that some 
of them at least will scarcely again arise, and it is deemed 
proper to dispose of, the case without passing on any other 
point, referring to the opinion this day delivered in the case 
of Shields v. Hunt. 
REVERSED AND REMANDED. 





Isaac D. Lyon v. Mary D. Pascnat, Apm’x. 
SERVICE OF CITATION BY PUBLICATION.—This court has often 
held that a sheriff’s return showing only that service of citation was 
made ‘* by causing publication of the writ’? in a newspaper pub- 
lished in the county, is insufficient and will not sustain a judgment 
by default. 


Error from Bexar, Tried below before the Hon. George 
H. Noonan. 

August 31, 1869, W. D. Mayo, administrator of the estate 
of I. A. Paschal, sued Isaac L. Lyons, a non-resident, on an 
account for money advanced for pay for legal services, Xe. 

In the record appears a citation and brief statement of the 
allegations in the petition, with the sheriff’s return, “came to 
hand October 27, 1869, and executed same day, by causing 
the publication of the within writ of citation in ‘The San 
Antonio Weekly Star,’ a weekly newspaper published in 
San Antonio, Bexar county, Texas,” signed by the sheriff. 
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The clerk, in his certificate to the transcript, states that the 
copy of citation and return were taken from a printed copy 
on file in the papers of the case, and that no original citation 
is on file. 

Mrs. Mary C. Paschal, administratrix de bonis non, made 
herself a party plaintiff; on November 20, 1870, judgment by 
default was rendered, and on execution of a writ of inquiry 
a verdict was rendered for plaintiff against Lyons for $4,422.87 
on which judgment was rendered. 

Petition for writ of error and error bond were filed May 
26, 1873, by Lyons. 


Chandler, Carleton & Robertson, for plaintiff in error, cited 
Goodlove v. Gray, 7 Tex., 483; Blossman v. Letchford, 17 
Tex., 647; Allen rv. Wyser, 29 Tex., 150. 


Waelder & Upson, for defendant in error. 


Moore, AssocraTe Justice.—Where suit is brought against 
@ non-resident, the statute directs that the defendant shall be 
summoned by making publication of the citation (which shall 
contain a brief statement of the cause of action) in some 
newspaper published in the county where the writ is issued, 
if there be a newspaper published in said county, but if not, 
then in the nearest county where a newspaper is published, 
for four weeks previous to the return day of such process. 
The record in this case, if we can regard the copy of the 
citation and the return of the sheriff copied in the transcript 
as any part of it, shows that the sheriff did no more than to 
make, on the day on which the citation issued, a mere order 
for its publication. It has been repeatedly decided by this 
court that such a return does not show proper service of the 
a -citation, and will not warrant a judgment by default. (Bloss- 
man v. Letchford, 17 Tex., 649.) And if, in consideration 
of the fact stated in the certificate of the clerk, we discard 
from our consideration this part of the transcript as properly 
forming no part of it, then it contains nothing whatever to 
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show that the defendant had any notice of the suit against 
him, by publication or otherwise. The judgment entry does 
not even recite that there was any such service, if, indeed, 
any intendment or presumption of service could arise from 
such recital, when the judgment is under review on appeal or 
by writ of error. 

Unquestionably, then, the judgment was unauthorized. It 
is therefore reversed, and the cause is remanded. 


REVERSED AND REMANDED. 





J. & J. Bripees vy. WiiiiAM H. CunpDIFF AND OTHERS. 


1. WRIT OF ERROR BOND.—Upon a writ of error bond, ** conditioned 
that the said James Bridges and Samuel Harrison, administrator of 
Jackson Bridges, shall pay all costs which have been adjudged 
against them in the District Court, and which may be adjudged 
against them in the Supreme Court on said writ,’’ though not ex- 
actly in the terms of the statute, (Paschal’s Dig., art. 1517,) is a suffi- 
cient compliance with the law. 

2. SAME—SURETY.—A writ of error bond for costs, signed by two 
sureties, is not vitiated by reason of the fact that the judgment below 
against the plaintiffs, for all the costs in the suit in the District 
Court, was also against one of the sureties, who was a surety ona 
bond for costs in that court, buf who did not join in the petition for 
writ of error, the statute (Paschal’s Dig., art. 1517) uot requiring 
any particular number of sureties on such bond. 

3. SAME—SURETIES.—The bond is good, though signed only by the 
sureties, 

4. WRIT OF ERROR BOND—APPROVAL BY CLERK.—Where it appeared, 
from the transcript of a cause tried in Denton county, that. the 
bond was executed on the 21st day of August, 1873, and the sureties 
signing the bond were certified on the same day by the district 
clerk of Houston county to be well worth the amount of the bond, 
but the same was not indorsed *‘approved”’ by the district clerk of 
Deuton county, but was by him filed in the cause and certified up 

as a part of the proceedings: Held, As sufficiently recognizing the 

approval of the bond asa bond given for the costs in the writ of 
error. 
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5. WRIT OF ERROR BOND—ADMINISTRATOR.—An administrator can- 
not be required to give a bond for a writ of error. (Paschal’s Dig., 
art. 1503.) 

§. STATUTES.—1 Paschal’s Dig., arts. 1503 and 1517, considered. 


Error from Denton county. In this case the defendants 
in error moved the court to dismiss the writ of error because 
there was no such bond for costs as is required by law, and 
because the paper presented in the record as a bond was not 
approved by the court. 


Trockmorton & Brown, and Walton, Green & Hill, for de- 
fendants in error. 


Roserts, Cuter J ustice.—The motion to dismiss is founded 
on two grounds, to wit: 

“Ist. In this case appellees move the court to dismiss the 
writ of error, because there is no such bond for costs in said 
writ of error as is required by law. 

«2d. Because the paper in the record presented as a bond 
in this case, was not approved by the clerk of the District 
Court as required by law.” 

This is a bond for costs only, as prescribed in the statute, 
which provides that “no writ of error to remove a cause 
from the District to the Supreme Court shall in any case issue, 
unless the plaintiff in error give bond with sufficient security 
for all the costs which may accrue in the Supreme Court and 
which may have accrued inthe District Court.” (Paschal’s 
Dig., art. 1517, p. 376.) 

Tlie bond given in this case is “ conditioned that the said 
James Bridges and Samuel Harrison, administrator of Jack- 
son Bridges, shall pay all costs which have been adjudged 
against them in the District Court and which may be ad- 
judged against them in the Supreme Court on said writ.” 

The judgment of the District Court adjudged the plaintitis 
in the writ of error, who were plaintiffs below, to pay all the 
costs of the suit in the District Court, and included in said 
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judgment for costs, also J. C. Wooters, who was surety for 
the costs in that court, but who does not join in the petition 
for the writ of error. 

Said J. C. Wooters, with Daniel Daily, signed the writ of 
error bond, as sureties thereon, without its be'ng signed by 
the plaintiffs in error. They are certified by the district 
clerk of Houston county to be well worth the amount of the 
bond on the 21st day of August, 1873. The bond is shown 
in the record to have been executed 21st day of August, 
1873, and filed 24th day of September, 1873, but it is not 
indorsed “approved” by the clerk. 

Under the facts here presented in the transcript of the 
record, we are of opinion that the motion to dismiss should 
not be sustained. 

The bond for costs, though not exactly in the terms of the 
statute, binds the obligors to pay all that could be adjudged 
against them, upon an affirmance of the judgment below by 
this court, which is all that the defendants in error could ask 
or require. 

The bond, though not indorsed “approved” by the clerk, 
appears from the transcript to have been filed in the cause, 
and sent up with the other papers, all of which are certified 
by the clerk to be a true copy of the proceedings, which suffi- 
ciently recognizes the approval of the clerk of the bond as a 
bond given for the costs in the writ of error. (McLane ». 
Russell, 29 Tex., 128; Evans v. Pigg, 28 Tex., 590.) 

The bond is good, though signed only by the sureties. 
(Shelton v. Wade, 4 Tex., 150.) 

The bond signed by J. C. Wooters, against whom the judg- 
ment as to the costs was rendered below, as a surety for costs, 
does not vitiate the bond, there being another surety, and 
this statute not requiring any particular number of sureties 
on the bond for costs. (Paschal’s Dig., art. 1517; Hollis v. 
Border, 10 Tex., 278; MeGarrah v. Burney, 4 Tex., 288.) 

As to Samuel Harrison, administrator, the motion could 
not be sustained; the judgment having been rendered against 
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him in matters relating to the estate of which he was admin- 
istrator, and not relating to him individually as to his own 
interest, and therefore no bond ior a writ of error could be 
required of him. (Paschal’s Dig., art. 1503, p. 573; Tucker 
v. Anderson, 25 Tex. Supp., 159; Ennis v. Crump, 6 Tex., 34; 
Battle v. Howard, 13 Tex., 347; Daniels v. Gregg, 13 Tex., 
384.) 

It is much to be regretted that the time of investigating 
such questions could not be saved, and devoted to more im- 
portant matters relating to the substantial rights of parties. 
This can only be done by a more careful attention to the 
statutes by those concerned in preparing a cause for revision 
in this court. When presented, however, they must be de- 
cided. Motion to dismiss overruled. 


MOTION OVERRULED, 


J. & J. Bripees v. W. H. CunpiFF ET AL. 


1. TRESPASS TO TRY TITLE—PLEADINGS—PARTITION.—Iii a suit of 
trespass to try title, the petition being endorsed as usual, it is suffi- 
cient to aver that plaintiffs are the legal and rightful owners of an 
equal undivided tract of the land described; that on a certain day, 
giving the date they were seized and possessed of said land; and 
that on said day the defendant set up some claim thereto disturbing 
their possession, and keeping them from that time from the posses- 
sion thereof; the prayer being for judgment for the possession, 
the removal of the cloud cast by defendant’s claim, the partition of 
their interest, quicting of their title, for costs and general relief. 

2. SAME.—The practice of adding to a petition to try title, a prayer in 
appropriate cases for partition, is in harmony with our system of 
pleading and practice. 

3. SAME—EVIDENCE.—In trespass to try title, where plaintiffs in their 
pleadings do not set out the commencement or derivation of their 
title, it is error to exclude evidence of heirship, otherwise admissible, 
on the ground that there was no allegation of heirship in the plead- 
ings. It would be different if plaintiffs had undertaken to specifi- 
cally set out their title and had failed to aver heirship. 
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Error from Denton. Tried below before the Hon. C. C. 
Burkley. 


The facts upon the merits of the case appear in the opinion. 


R. D. Coughanour, for plaintiff in error, cited Walker v. 
Howard, 34 Tex., 478; Burleson v. Burleson, 28 Tex., 383; 
1 Chitty on Pleading, 225; Texas Pleading, p. 92, sec. 
64; Frosh v. Swett, 2 Tex., 485; Dobbin v. Bryan, 5 Tex., 
276; Wells v. Fairbanks, 5 Tex., 582; Warner v. Bailey, 
7 Tex., 517; Williams v. Warnell, 28 Tex., 610; Texas 
Practice, (2d ed., sec. 655; Thurmond v. Trammel, 22 Tex., 
257; Evans v. Pigg, 28 Tex., 286. 

D. E. Thomas and Welch & Piner, for defendants in error, 
cited Paschal’s Dig., art. 54; Matossy v. Frosh, 9 Tex, 612; 
Chapman v. Allen, 15 Tex., 278; Texas Practice, 466; 1 
Daniells’ Ch. Pr., 369; Stephens’ Pleading, 390; Bunbury’s 
Rep. Ex., 195; Chitty’s Pleading, 378. 


Hancock, West & North, also for defendants in error, cited 
2 Daniells’ Ch., (4th ed.,) 1151; Larkin v. Mann, 2 Paige, 
39; Burleson v. Burleson, 28 Tex., 383; Payne v. Benham, 
16 Tex., 368. 


Goutp, Assoctate JusticE.—In May, 1859, Jackson and 
James Bridges filed their petition, alleging themselves to be 
the legal and rightful owners of one equal undivided half of 
a certain league and labor of land, and that on April 9, 1856, 
they were legally seized and possessed of the same; that after- 
wards, on the day last named, Jesse Duren, who is made de- 
fendant, set up some claim thereto, disturbed their peaceful 
possession, and from that time kept petitioners from the pos- 
session thereof. They prayed judgment for possession; that 
the cloud cast on their title by Duren’s claim be removed; 
that their interest in said land be set out to them by parti- 
tion, their title quieted, for costs and general relief. The 
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petition was indorsed that “this action is brought as well to 
try title as for damages.” An amended petition was filed in 
June of the same year, stating that Jacob Masters, A. B. 
Hardin, and C. Q. Hailey were claiming the land as vendees 
of Duren, and that they and Duren had forcibly entered and 
dispossessed petitioners, praying that they be cited as defend- 
ants, and “for judgment for their said lands and premises, 
writs of possession, and their damages and costs, as prayed 
in their original petition.” 

It is not necessary to trace the confused history of this 
vase through a period of over twelve years, further than to 
note that after another amendment, making still other de- 
fendants, in July, 1871, it was, on motion of plaintifis, and 
apparently without objection of any one interested, consoli- 
dated with a suit for partition of the same land brought by 
defendants Masters and F. H. Daniels against defendants 
Hardin and Hailey, Duren’s administrators, Cundiff and Tay- 
lor. In April, 1872, this consolidated ease was tried, result- 
ing in a verdict and judgment for defendants, and imme- 
diately followed by a decree appointing commissioners to 
partition the league and labor amongst the various defend- 
ants, whilst at a subsequent term a decree confirming the 
partition was made. The original plaintiffs have brought the 
case here by writ of error for revision. 

On the trial the plaintiffs produced a patent to James 
Bridges, jr., and then proposed to prove by the written ad- 
mission of Cundiff, administrator of Duren, and also by depo- 
sitions taken for the purpose, that they were the children and 
heirs at law of James Bridges, jr., and his wife Elizabeth. 
This evidence was excluded by the court, on the objection of 
defendants that “there was no allegation of heirship in the 
original or amended petitions of plaintiffs.” In another bill 
of exceptions the objection is stated thus: “That there was 
no allegation in the original or amended petition of plain- 
tifts, that the said plaintifis were such heirs, and that from the 
pleadings the plaintiffs sued and claimed as by deed, and that 
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they could not be allowed to prove that they were heirs and 
claimed as such.” 

The different defendants in error are represented by dif- 
ferent counsel, and justify this action of the court on different 
grounds. It is contended that the suit was substantially a 
bill in equity for partition, and that as such it contained no 
such averments of title in plaintiffs and defendants as showed 
that amongst them they were entitled to the whole estate, and 
from this it seems to be inferred that evidence of title was 
properly excluded. It is a sufficient reply to this that the 
petition and amendments cannot be regarded as simply a bill 
for partition. Enough of the contents of-the original peti- 
tion has been stated to show, that it contained all the essentials 
of an action of trespass to try title, and that, whilst partition 
was sought, it was rather as an incident than as the main 
object of the suit. Even after the consolidation with a suit 
amongst the defendants for partition amongst themselves, we 
think it clear that it remained primarily a suit of trespass to 
try title, and that the settlement of the issue of title in the 
plaintiffs was the first and main object of the plaintiffs. 

The practice of adding to a petition to try title a prayer in 
appropriate cases for partition, is believed to be not infre- 
quent, and is in itself in harmony with our system of pleading 
and practice. 

Counsel for other defendants attempt to support the ruling 
on very different grounds. They claim that the petition does 
not show how plaintitis deraign their title, and that if they 
claimed by inheritance, they should have shown it by their 
pleadings. The plaintifis in their pleadings made no efiort 
to set out the commencement or derivation of their title. 
They aver in general terms their ownership and their legal 
seizen and possession, and under these uverments it was cer- 
tainly competent jor them to prove a grant to their father or 
their father and mother, and that they had, under the laws 
of descent, inherited from their deceased parents or either of 
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them. The authorities cited are applicable to cases where a 
party undertakes in his pleadings to deraign his title. 

It seems to have been erroneously held by the court below 
that the plaintiffs had attempted to set out their title*’and had 
stated that the land had been granted to their father, James 
Bridges, jr., as community property of himself and wife, and 
that they claim under him and their mother. An exam- 
ination of the pleading shows that the land is identified as 
the headright of James Bridges, but that is done simply in 
describing the lands sued for, and not by way of setting out 
or deraigning title. There is no averment of a grant to, or 
seizin in, either of their parents, but the petition did contain 
the averments usual in an action of trespass to try title and 
in established precedents in ejectment, under which plaintifis 
should have been allowed to establish their claim by any 
legal evidence. (Adams on Eject., 483; Stephens’ Plead., 
306.) 

It was error in the court to exclude the admission of Cundiff 
and the depositions, offered to prove the heirship of plaintiffs, 
on the ground stated. As this error requires a reversal of the 
case, it is not deemed material to inquire whether either of 
these papers might have been objected to on other grounds. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Tuomas EF. Hupson v. S. W. WriikInson. 


1. PAROL EVIDENCE OF TRUST.—This court, by decisions from its very 
organization, has held that a trust may be engrafted in a written 
instrument by parol testimony. 

2. MoRTGAGE—CONDITIONAL SALE.—In determining whether an in- 
strument is intended to operate as a sale or a security, the fact that 
it is given on account of a pre-existing debt; that the time of pay- 
ment has been extended; the disparity in the amount of the debt 
and the value of the property; the relative condition and situation 
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of the parties and pressure brought to bear to induce its execution, 
and the identity of consequences of failure in payment of the whole 
or of a small part of the debt, should be considered, in determining 
the real purpose of the parties and the true object intended to be 
accomplished by the contract. 

3. SAME—PRACTICE.—The intent of the parties, when there has been 
evidence of the existence of a trust adduced, is to be ascertained by 
the jury as a question of fact, not by the court, upon the legal effect 
of the written contract. The question is, What was the intent of 
the parties, not what they said. 

4, PLEDGE.—A trust deed to personal property, accompanied by posses- 
sion, may be considered a pledge, which will authorize the recovery 
of the property from the owner, or any one else taking it with no- 
tice, such owner or his assignee having the right to redeem by pay- 
ment of the debt and costs. 3 

5. DAMAGES FOR USE OF WAGON AND TEAM: Held, That to prove the 
value of the use per day, and compute for a long period, is an im- 
proper mode of ascertaining the value of the hire of a wagon and 
team, in a suit for damage for its conversion. 


Appeal from Burleson. Tried below before the Hon. J. 
M. Onins. 

January 2, 1870, Wilkinson sued Hudson for the conver- 
sion of a wagon and two mules, alleged to be worth $200, 
and their hire, worth three dollars per day. 

Hudson pleaded his purchase of the property from one 
Stewart in good faith, and that plaintiff’s claim under the 
same party for the property, was without consideration—was 
based on a mortgage invalid in law, in that the property was 
exempt from forced sale. 

On the trial plaintiff read the following instrument: 


“Srate or TExas, 
County'of Burleson. 

“Know all men by these presents: That I, E. D. Stewart, 
of the State and county aforesaid, for and in consideration of 
five dollars, cash in hand to me paid by 8. W. Wilkinson, of 
the State and county aforesaid, the receipt of which is hereby 
acknowledged, have this day granted, bargained, and sold, 
and by these presents do grant, bargain, sell, and deliver 
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unto the said Wilkinson one two-horse wagon and two dark 
brown mules, * * And TI hereby covenant that all of said 
property is free from any prior liens and fully paid for by 

: me, and that the title I hereby make to Wilkinson is full and 
complete. 

The above and foregoing bill of sale is, however, made in 
trust for the benefit of R. W. Dean, to secure him in the pay- 
ment in full of a promissory note this day executed, and de- 
livered to him by me, for $120 in American gold coin, pay- 
able to said Dean or bearer, due on the first day of January 
next, and bearing interest from maturity at the rate of ten 

per cent. per annum. It is understood and expressly stipulated 
that the said Wilkinson is to retain possession of said pro- 
perty, and use and enjoy the use of the same until I, the said 
FE. D. Stewart, pay off, satisfy, and discharge the above-de- 
scribed note in full. It is further stipulated, that when said 
note is discharged, canceled, and given up, the said Wilkin- 
son is to relinquish and deliver possession of all of said 
property unto me, upon my paying the costs thereof. It is 
further stipulated, that in case the said Stewart fails or refuses 
to pay off and discharge said note at maturity, then and in 
that event the said Wilkinson is to pay off the said note and 
to retain the absolute and indefeasible title to all of said 
‘ above-described property. 
“In testimony whereof I hereunto set my hand, on this 
13th day of October, A. D. 1870. , 
(Signed) «i. D. Stewart. 


i 


«« Witness: 
“ Jno. W. CARROLL. 
“GEORGE ROWLAND.” 


Which was duly authenticated for record 14th October, and 
recorded on the 18th. In connection with the conveyance 
was read the note described. 

J. C. Carroll testified: “I acted for R. W. Dean in clos- 
ing his account with E. D. Stewart, which resulted in his ex- 
ecution of the trust deed and note in evidence. Stewart owed 
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Dean about one hundred dollars gold, for which Dean had 
sued out an attachment, and on 13th October, 1870, I went 
with the deputy sheriff, George Rowland, to Wilkinson’s 
place, where Stewart was living as a tenant, for the purpose 
of making a levy of the attachment, unless the matter should 
be arranged by Stewart. * * Stewart agreed to execute 
the trust deed and note, and the costs of the attachment were 
charged to Stewart, and were included in the note for $120 
to Dean. Up to this time, Wilkinson had no connection 
with the matter. Stewart was unable to pay the debt in cash, 
but was satisfied that he could pay it by the first of January, 
and executed the instrument freely and vqluntarily. I told 
him that if he did not pay the debt to Dean by January 1, 
Wilkinson would have to pay it, and would then own the 
property absolutely, and he signed it with that distinct under- 
standing. He made figures of his assets and liabilities, and 
expressed himself as certain of being able to pay Dean’s debt 
before January 1. I went over the figures with him, and 
told him he could not pay the debt as stipulated, and that the 
result must be that Wilkinson would have to pay the debt 
and retain the property, and he signed it with that distinct 
understanding. He insisted that he was to have the use of 
the wagon and team up to the first of January, and Wilkin- 
son said he would lend him that or another wagon. Tle was 
Wilkinson’s tenant, and Wilkinson had an interest in his 
crop, and the wagon and team were needed to gather the 
crop ‘and get it to market. 

“Stewart was a poor man, and had no other wagon and 
team. I heard that Stewart had another horse, and I had 
intended, if the debt had not been provided for, to levy on 
the horse or one of the mules. I knew the wagon and mules, 
or one mule and the horse, were exempt from execution.. 
The wagon was out of rapair at the time, and was on the 
prairie, not in sight, but the mules were. The wagon was 
worth about $80 or $85; the mules about $70 each. They 
had previously been in Stewart’s possession, and I never heard 
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his title to them questioned. The use and hire of a wagon 
and team is reasonably worth from $2.50 to $3 per day. 
Wilkinson paid for the repairs on the wagon.” 

Wilkinson, plaintiff, stated about the same facts as to what 
transpired when the instrument was executed, and added, “IT 
had no connection with the matter until the instrument was 
about to be executed. Both Stewart and I understood its 
effect to be that if he did not pay the debt to Dean by the 
first day of January, I should do so, and become the owner 
of the property. I accepted the trust deed with this under- 
standing. I told him I would let him have the use of this 
wagon or another of mine, and I did let him have mine until 
this one was repaired. I paid for the repairs. It was dis- 
tinctly understood that I loaned him the property on my own 
responsibility, and I stated to him at the time that if he at- 
tempted to take it out of the county, or to dispose of it, I 
should take it away from him, I was induced to lend him 
the wagon and team from the fact that he was a poor man 
and absolutely needed the property to get out his crop. I 
was also interested in the crop, and this was an additional 
inducement to lend him the wagon. About Christmas, hear- 
ing that Hudson had bought the wagon and team from 
Stewart, I went to him (Hudson) and told him I had a mort- 
gage and lien upon it. He answered that he knew all about 
that, and had seen the instrument. Afterwards, on the same 
day, under the advice of an attorney, I formally demanded 
the property of him in the presence of witnesses, and he re- 
fused to deliver it up, saying at the time that he was not after 
me, but another party, and that I should not lose anything 
by it. I had cotton in Dean’s hands on the Ist day of Janu- 
ary, 1871, and I told him to sell it and apply the proceeds to 
the payment of the debt, and he expressed himself’ satisfied 
with the arrangement. Afterwards, about January 12, I paid 
him the gold and took up the note. Stewart had bought 
another horse from a negro—my father had a lien on him— 
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and in November, 1870, Stewart gave up the horse for the 
debt.” 

R. W. Dean testified for plaintiff: “On 13th October, 1870, 
Stewart owed me about $100 gold. I had sued out an attach- 
ment against him, and sent Mr. Carroll, with an officer, to 
collect the debt and costs of attachment, or get the same se- 
cured, or to press the attachment. Under the arrangement 
made by Mr. Carroll, representing me, and Stewart and 
Wilkinson, I looked to Stewart for the debt up to January 
1, and to Wilkinson after that time. Wilkinson had cotton 
in my hands on Ist January, 1871, and on that day told me 
to sell it and pay myself. I was satisfied with the privilege, 
and considered the debt as paid. Afterwards, however, about 
the 12th January, and before I had sold the cotton, Wilkin- 
son came in and paid me the gold and took up the note. 
The hire of the wagon and team is reasonably worth from 
$2.50 to $3 per day.” , 

Defendant Hudson, for himself, testified: “I had bought 
the wagon and team from Stewart on the 29th December, 
1870, and allowed him what we considered its full value, 
$205 in gold, as a credit on his account with me. I paid him 
no money. I had previously seen the mortgage, and bought 
with a full knowledge of its existence. I would be willing 
to hire out wagons and teams (the hirer furnishing drivers 
and paying for their feed) at $1 per day all the time, and 
would be willing to sell all I had and invest in wagons and 
teams to do it.” 

It was agreed that Stewart was a married man and citizen 
of Burleson county. 

The court, among other charges, gave the following: 

“3. In the absence of proof of the contrary intent of the 
parties to the instrument read by the plaintiff, the court in- 
structs the jury that its legal effect was to bind Wilkinson‘ to 
pay the debt to Dean, if Stewart did not pay it by the 1st of 
January, 1871, and to make Wilkinson, from that time on, 
the absolute owner of the property. 

29 
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“4. There is no evidence before you to show that Stewart 
had any right whatever to the property, unless he had paid 
Dean’s debt by the Ist day of January, 1871.” 

The jury found for Wilkinson, and the wagon, worth $80, 
and the mules $70 each, and the hire at $1 per day from 
January 1, 1871, to the day of trial, December 14, 1872, for 
which judgment was rendered. Hudson appealed. 


Broaddus, Thomas ¢ Hill, for appellant, cited, Stephens v. 
Sherrood, 6 Tex., 294; Stampers v. Johnson, 3 Tex., 1; 
Lucketts v. Townsend, 3 Tex., 119; Ruffier v. Womack, 30 
Tex., 339; 1 Hill on Mort., 101; Young v. Epperson, 14 
Tex., 628; Stewart v. Mackey, 16 Tex., 58; Sampson v. 
Keene, 6 Tex., 110; Brewer v. Wall, 23 Tex., 588; Story 
on Sales, sees., 246, 248, 296, 313, 329, 332; 1 Parsons on 
Con., 440, 449,450; 2 Greenl., 276; Carter v. Carter, 5 Tex., 
100; 2 Kent, 381. 


J. D. Thomas, also for appellant. 
Hancock, West & North, also for appellant. 


DeWitt C. Booth, Davis § Beall, and Sayles § Bassett, tor 
appellee, cited, 1 Bouv. Ins., sec. 550; Bouv. Dic., MorrGace; 
Coote on Mort., 14, 15; Perry v. Meadowcraft, 4 Beav., 187; 
Conway v. ‘Dioae ander, 7 Cranch, 218; 2 Hill on Mort., 594, 
598; Strider v. Reed, 2 Gratt., 38; Hickman v. Cantrell, 9 
Yerg., 172; Forkner. v. Stuart, 6 Gratt., 197; Chritcher ¢. 
Walker, 1 Mur., 488; Harrison v. Lee, 1 Litt., 191; Moss v. 
Green, 10 Leigh., 251; Murphy v. Barefield 27 Ala., 634; 
Grant v. Skinner, 21 Barb., 581; Quirk v. Rodman, 5 Duer., 
285; Hill on Trustees, 274, 503; ern v. Johnson, 2 
Fla., 520; Gasshill v. Isbell, 8 Rich. 8. C., 463; Poag v. 
Bell, 8 Leigh, 606; Thompson v. Ford, 7 aia. ag Schley 
v. Lyon, 6 Ga., 530; Story on Bail., sees. 93, 94,95; 1 Wash. 
on Real Property, 2d ed., 531; Sargent v. Howe, . Til, 149; 
Woodruff v. Robb, 19 Ohio, 212; Hannah v. Carrington, 18 
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Ark., 85; Ashhurst v. Montour Iron Co., 35 Pa. St., 30; 
Pettit v. Johnson, 15 Ark.,55; McIntyre v. Agricultural 
Bank, 1 Freem., ch. 105; Morris v. Way, 19 Ohio, 469; 
Koch v. Briggs, 14 Cal., 256; Bradley v. Chester Valley R. 
R. Co., 36 Pa., 141; Sampson v. Patterson, 1 Hare., 533; 
Reece v. Allen, 5 Gilen, 236; Newman v. Jackson, 12 
Wheat., 572; Brisbane v. Stoughton, 17 Ohio, 482; Brown 
v. Bartee, 10 S. and M., 275; Marvin v. Titsworth, 10 
Miss., 320; Wilson v. Russell, 13 Md., 494; Leffler v. Arm- 
strong, 4 Iowa, 492. 


Moorg, Assocrate Justice.—It is apparent from the record 
that the point, upon which this case was supposed to turn by 
the court, as well as by the counsel for both parties, was 
whether the conveyance from Stewart so Wilkinson operated 
as a mortgage or a conditional sale; and evidently, from the 
instructions given the jury, the court regarded its determina- 
tion as depending altogether upon the legal construction of 
ihe instrument itself, and was therefore to be decided by it 
and not by the jury. 

The plain effect of the instructions given by the court, 
taken as a whole, is, that the instrument in question was a 
conditional sale, and that the jury should so regard and treat 
it, thereby discarding from their consideration in determin- 
ing upon their verdict the facts and circumstances under 


-which it was made, and tending to develop the object and 


purpose of its execution, and holding that its character and 
effect depended altogether upon its mere form and words, 
instead of the design, which the parties understood and in- 
tended it to subserve. This is, unquestionably, in conflict 
with the long train of decisions of this court from its very 
organization, holding that a trust may be engrafted on a writ- 
ten instrument by parol testimony, unless it could be said, 
as clearly it cannot, that there was no testimony of this char- 
acter before the jury to which they should have given any 
consideration whatever. 


— 
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We make no comment upon the facts or the weight which 
they might have had with the jury. But certainly, in de- 
termining whether an instrument is intended to operate as a 
sale or a security, the fact that it is given on account of a 
pre-existing debt, that time of payment is extended, the 
disparity in the amount of the debt and the value of the 
property, the relative condition and situation of the par- 
ties, and pressure brought to bear to induce its execution, 
and although the debtor might have succeeded in paying off 
almost the entire debt before the time fixed for the default, 
yet the consequences would be the same as if he had paid no 
part of it, should be considered in determining the real pur- 
pose of the parties and the true object intended to be accom- 
plished by it. 

As was said in the case of Ruffier v. Womack, 30 Tex., 
$32, “the circumstances from which such contracts have their 
origin and the object generally intended to be obtained by 
at least one of the parties being frequently so nearly similar, 
it is often a matter of considerable embarrassment to say to 
which of these different classes of contracts a particular trans- 
action properly belongs. Nor is it material what the papers 
themselves may say on the subject. The question is, what 
in fact was the contract and agreement of the parties? If 
by it there was a continuing obligation against the appellees 
for the debt, the transaction must be declared a mortgage, 
although it was expressly stated in the deeds that the debt 
was fully satisfied, and that it was expressly understood and 
agreed that the contract was intended as a conditional sale, 
and not a mortgage ; for, whether it is the one or the other, 
depends upon the construction placed by the law upon the 
real agreement between the parties, and not on what they 
have said about it.” 

As the case must be reversed, it is proper for us to say, in 
view of another trial, that we do not concur in the conclu- 
sion which, as we have said, seems to have been taken for 
granted by the parties, as well as the court, on the former 
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trial, that, unless the conveyance from Stewart was a condi- 
tional sale of the property to Wilkinson, he could not main- 
tain an action for its recovery; for, although this may not 
have been its legal effect, we think, it may be held to be a 
pledge, accompanied with possession, vesting a qualified 
property in the wagon and mules in Wilkinson, by virtue of 
which he could maintain an action for their recovery against 
the real owner wrongfully detaining them, against his con- 
sent or against any one coming into possession from the 
owner with notice. But, in that case, the party making such 
pledge, or any one he might authorize to do so, could redeem 
the pledge at any time by tendering the debt and cost and 
damages incurred by his previous wrongful detention of the 
property. 

We may also remark that if Wilkinson had become the 
absolute owner of the wagon and mules by payment of Stew- 


art’s note to Dean, although he would have been entitled to 
recover for their hire, it was not proper to estimate the hire 
by proof of the value of their hire by the day. Such proof 
furnishes no reasonable criterion for an estimate for the 
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length of time the jury were called upon to assess him. The 


= 


result attained from such evidence glaringly exhibits its 
impropriety. It would have been only an exaggeration in 
degree, but not more objectionable in principle, if the hire 
by the hour had been proved, and the aggregate amount 
fixed, multiplying this amount by the number of hours the 
wagon and mules had been detained. 
Appellant, however, made no objection to the character of 
evidence, and the verdict is even more moderate than. it 
might have been on his own testimony; therefore, although 
it is evidently erroneous, and was clearly calculated to induce 
an excessive verdict, it can hardly be said to be an error for 
which he could ask a reversal of the judgment, if in all other 
respects it was free from objection. 
The judgment is reversed and the cause remanded. 
REVERSED AND REMANDED. 
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Connecticut Mutvat Lire Insurance Company v. Mary E. 


RUDOLPH ET AL. 


LIFE INSURANCE—WHEN APPLICATION ACCEPTED—ESTOPPEL.—On 








November 11, 1870, an applicant for life insurance in a Connecticut 
company paid the amount agreed with the local agent on account 
of premium, and received from him the following receipt, viz: 

**Received the sum of one hundred and nineteen dollars and 
eighty-five cents, on account of premium on an insurance of five 
thousand dollars on the life of White M. Richards, of Whitesboro, 
county of Grayson, State of Texas, for which an application, dated 
the 11th day of November, 1870, has been made to the Connecticut 
Mutual Life Insurance Company of Hartford; said insurance takes 
effect from the date hereof, provided the application therefor be ac- 
cepted by said company. ‘The policy issued to be delivered by me, 
when received, to the applicant, on the return of this receipt to me. 
It is expressly understood that if the application for the above insur- 
ance be declined by said company, it shall be held that no insurance 
has ever been created under this receipt, and the amount paid hereon 
shall be repaid to the applicant on the return of this receipt to me. 

(Signed) “J. Q. A. CARTER, 
** Gen. Agent, Sherman, Tex., for North Texas and 
‘** Indian Territory.” 

** Whitesboro, Tex., Nov. 11, 1870.’’ 

The application was forwarded and received at the principal office 
November 22, 1870, and on the 28th November it was remailed, with 
a memoranda stating that the name of the applicant, as written by 
himself, was spelled in two different ways, and requiring au expla- 
nation from the applicant himself. The applicant died November 
23, before the application was received on its return. On Decem- 
ber 28 the secretary of the company informed the local agent that 
the policy, though prepared, was rejected. No repayment or tender 
to repay, by the agent, the amount paid, was shown, but the prin- 
cipal office instructed its local agent, on the 19th January, 1871, to 
return the premium money. In a suit against the company for 
$5,000 by the representatives of the applicant: Held, 1. That it 
devolved on the plaintiff to prove that the contract of insurance had 
been completed by the acceptance on the part of the company of 
the application. 2. Though the failure of the company to take defi- 
nite action on the application might afford ground for the applicant 
to withdraw his application and demand repayment of his money, 
there is no rule which would make a postponement of action in 
accepting, pending further inquiry, tantamount to an acceptance 
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3. Though the premium be not returned, yet when its return has 
been directed by the company in instructions to its agent, the fact 
that it has not been returned will not estop the company from 
denying an acceptance of the application. 


ApprreaL from Grayson. Tried below before the Hon. J. 
M. Lindsay. 


Brown & Cowles, for appellant.—The case presented by 
the evidence is totally defective, because the company never 
issued a policy, and never, in any way, accepted the risk on 
the life of the applicant. An acceptance is the distinct act of 
one party as much as the offer is of the other. (May on Ins., 
55.) Before the company can be held liable for the insur- 
ance applied for, the negotiations must have reached such a 
point that nothing remains to be done by either party but to 
execute what has been agreed upon. (Id., 41,42.) In ad- 
dition to this, some act must be done by the company indi- 
cating to the applicant an acceptance of the risk. (Id., 43- 
46; Bliss on Life Ins., secs. 137, 143.) In this case the com- 
pany had not only refused to issue the policy, but returned 
the application for explanation. It is a uniform rule that the 
minds of the parties must meet on the same proposition, and 
that some act must be done, or something said, indicating an 
acceptance by the party to whom the proposition is addressed. 
It cannot be contended, with any show of reason, that filling the 
blanks, by the application clerk, was an acceptance of the risk. 

If Carter has overpaid the company, he has his remedy, 
but certainly no right of action accrues to appellees as against 
the company. If the contract of insurance had been con- 
summated, such payment as this would not have protected 
the applicant in a suit brought against him for the premium, 
which is alleged to have been paid. No inference unfavor- 
able to the company can be drawn from not paying the 
amount mentioned in the receipt under the circumstances. 


Hare & Bledsoe, for appellees.—The very nature of the 
application, the numerous questions and the manner of 
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conducting the business, shows every disposition on the 
part of such companies to defraud whenever an opportu- 
nity offers; and for this reason courts have always con- 
strued this character of cases strictly as to the insurers, 
and given them a liberal construction in favor of the insured. 
For without this there would not be one policy in a thousand 
collected. In all cases where the home office is in one State 
and the business is transacted in other States by agents, these 
agents are regarded as general agents, clothed with all the 
powers of the company, and their acts and declarations, dum 
fervit opus, are binding upon the company. The acts of Car- 
ter and Bristol were then the acts of the company. Carter had 
received the premium from Richards and forwarded it to the 
company, and from the testimony of several witnesses, it had 
ample time to reach them; yet the only effort we see on the 
part of the company to return the money, was a letter to Car- 
ter from Secretary Olmstead, of Jaruary 19, 1871, instructing 
Carter to return the premium-money, which the company had 
in their possession. ‘This was no more than resolving them- 
selves to return it and not doing it. The verdict of the jury, 
we believe, settles the question of the acceptance of the risk 
by the company, and it cannot be said that there was no evi- 
dence to sustain it, for they have never returned the premium- 
money, nor in their answer otiered to do so. The fact that 
Richards put his middle name in the application in ditferent 
ways can be a matter of no importance, as the beneficiaries 
would only be put to some additional trouble in order to 
identify him. If it was of any importance, the company 
should have rejected the application on that account. But 
the note of the secretary, asking for an explanation “why he 
wrote his name in different ways,” was, if it showed anything 
at all, proof that they had taken the risk, and wanted simply 
to know how to place the name properly in the policy. It is 
clear that sending back for an explanation was not a rejection. 
As has been before stated, the company could not, under a 
pretext of this kind, play the game of “fast and loose;” for 
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after the receipt of the premium and the presentation of the 
application, there was but one of two things left them to do: 
either accept the risk, or reject the application and return 
the money. According to their own rules the applicant was 
to be notified of the rejection, which, in this case, was never 


done. 


Goutp, Associate Justice.—This suit was brought on an 
alleged contract of defendants to insure the life of White M. 
Richards, for the benefit of plaintiffs, his wife and children. 
The petition; as amended, alleges and exhibits the application 
of Richards of date November 11, 1870, the payment of the 
premium to the company’s agent, setting out the receipt 
therefor, in which it is provided that the “insurance takes 
effect from the date thereof, provided the application therefor 
be approved and accepted by said company ;” that the con- 
tract was completed by tke acceptance of the application by 
the company, but that afterwards, hearing of the death of 
Richards, they refused to deliver the policy. 

The petition was excepted to on the ground that the gen- 
eral averment of the acceptance of the application, without 
specifying the particular acts or facts relied on as constituting 
such acceptance, is insufficient. Counsel have adduced no 
authority in support of the excention; and, on principle, we 
think the averment sufficient. 

The defense relied on, consisted in the denial of the accept- 
ance of the application and in the alleged false statement of 
Richards in his application, and in response to a question 
which he was required to answer, that he was not and had 
not been addicted to the use of stimulants to excess, but was 
temperate. The jury found a verdict for plaintiffs, and the 
principal question in the case is the sufficiency of the evidence 
of the acceptance of the application. 

The application was made by Richards at the solicitation of 
Carter and Bristol, agents of the company, acting under Hop- 
kins and Graham, general agents at Leavenworth, Kansas. 
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The answers to the usual questions were written by Bristol, 
and the question, Has any company ever declined to grant 
insurance on your life? was answered in the negative. The 
signature of the applicant was not written uniformly in places 
where his full signature was required, being in one place 
White McLennan Richards, in another White McLelland 
Richards. On the 11th of November, 1870, the application 
was completed and the following receipt executed, the pre- 
mium having been arranged to the satisfaction of the agent: 


“GENERAL AGENCY OF Connecticut Mutua Lire Ins. Co., 
SHERMAN, Texas, 1870. 

“Received the sum of one hundred and nineteen dollars 
and eighty-five cents on account of premium on an insurance 
of five thousand dollars on the life of White M. Richards, 
of Whitesboro, county of Grayson, and State of Texas, for 
which an application, dated the 11th day of November, 1870, 
has been made to the Connecticut Mutual Life Insurance 
Company of Hartford. Said insurance takes effect from the 
date hereof, provided the application therefor be approved and 
accepted by said company. The policy, if issued, to be de- 
livered by me, when received, to the applicant on the return 
of the receipt to me. It is expressly understood that if the 
application for the above insurance be declined by said 
company, it shall then be held that no insurance has ever 
been created under this receipt, and the amount paid hereon 
shall be repaid to the applicant on the return of his receipt 
tome. Dated at Whitesboro, Texas, this 11th day of Novem- 
ber, A. D. 1870. 

« (Signed) J. Q. A. CARTER, 
General Agent, Sherman, Texas, 
for North Texas and Indian Territory.” 


The application was forwarded first to Hopkins & Graham, 
and by thern to the office of the company, at Hartiord, Con- 
necticut, where it was received on November 22, 1870. On 
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November 28 the application was returned, through Hopkins 
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& Graham, with this memorandum attached: “This man 
spells his middle name in two very distinct ways, making two 
different names in signature to application and medical ex- 
aminer’s certificate. What does he give as areason? Let 
him give his own statement.” 

When thus returned, certain blanks in the application, 
which agents were prohibited from filling, and which in the 
regular course of business would only be filled at the home 
office, were filled as follows: “No. 108,501; age, 30 years; 
amount, $5,000 ; annual prem., $119 
1870.” 

Before the application with these indorsements and the 


&5,; policy date, Nov. 22, 


attached memorandum reached Carter, indeed, before it was 
started back, Richards was dead. The evidence is that he 
was wounded in a personal rencontre, and whilst in a 
state of intoxication on or about November 23, and died of 
his wounds in two or three days thereafter, The papers ap- 
pear to have been returned by Carter with information of the 
death of Richards, and he appears, from the following answer 
returned to him, to have made some claim that the company 
was bound: 


“ HartrorD, December 28, 1870. 
“Mr. J. Q. A. Carter, Sherman, Texas: 

“Dear Sir: In returning the application of White M. Rich- 
ards, you assume that policy was issued. In this you are 
mistaken. No policy was written. The final decision in this 
vase Was reserved for after consideration. The application 
was rejected, Yours, respectfully, 

“W. J. OtmsteaD, Secretary.” 


In a subsequent letter, after stating that the application 
had been returned for amendment as to the different names 
of the applicant, and explaining that the numbering of the 
poliey was a common practice, the agent is directed to tender 
Mrs. Richards the premium, “ which we understand was paid 
in advance.” The agent Carter testifies that this premium 
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was included in a remittance made by him to Hopkins and 
Graham. There is no evidence that he ever proffered back 
the premium, though it appears that he had funds of the 
company in his hands when this suit was brought, nor is there 
any evidence that any one in behalf of plaintiffs ever prof- 
fered to give up the receipt on return of the premium. The 
instructions of the company to its agents were put in evidence 
by plaintiffs, and amongst other things contain the following: 

“2d. Issue of policy. Ifthe application when received at 
the home office be recommended by the company’s medical 
examiner, and be otherwise acceptable to the officers, a policy 
will be forthwith issued and sent to the agent for delivery, 
upon payment of the advance premium, a receipt for which 
will accompany the policy. * * * Applications which, 
when received at the home office, are found imperfect or 
requiring addition or correction in any respect, will be re- 
turned for completion to the agents transmitting them. No 
policy will in any case be issued before the application shall 
have been received at the home office fully completed. 

“3d. In case of any application being declined the fact will 
be communicated to the agent from whom it was received. 

“8th. Advance premium receipt. If an applicant desires 
to make a payment on account of premium at the time of 
making an application, the agent may give a receipt therefor 
in the following form, and no other, (except that forms al- 
ready in use, approved by the company, may be used until 
the printed supply is exhausted,) and the fact and amount of 
such payment are to be stated in the letter of transmittal 
accompanying the application.” (Here follows a form of 
receipt, being the same given by Carter to Richards.) 

“On the part of the defense, Jacob L. Green, secretary of 
the company, (assistant secretary at the time the application 
was made,) testified, that he received from the post office and 
opened the application, and indorsed thereon the date of its 
receipt, according to the usual custom in such cases. That 
without any examination he handed the application to the 























1876.] Lire Ins. Co. v. Ruponpn. 461 





Opinion of the court. 





application clerk, who proceeded to enter in the proper 
blanks in the margin memoranda for the guidance of the 
policy clerks in case a policy should be written, which mem- 
oranda consisted of the entry of the age, amount of insurance 
asked for, the amount of premium, manner of payment of 
same as proposed by the applicant, the form of policy asked 
for, the manner of application of surplus, the date which the 
policy would bear if issued, and the number. That the cus- 
tom was, to make such entries on all applications before the 
same are examined, considered, accepted, or rejected.” 

After these entries were made, the application of Richards 
was in due course of business handed to witness for examina- 
tion. That by such examination, before the application was 
accepted, he discovered that the signatures to the application 
and the medical examination differed from each other, viz: 
«White McLillen Richards,” « White McLellan Richards,” 
“White McLennan Richards,’ whereupon the company 
declined to issue a policy upon said application, and it was 
returned to Hopkins and Graham with the written memor- 
anda attached, being mailed about November 28, without 
any information of Richards’ death, and was ultimately 
received back without correction. The witness states that the 
application was never accepted, but was found incomplete, 
incorrect, and unsatisfactory, and was declined. 

It devolved on the plaintiffs to prove, according to their 
averment, that the contract of insurance had been completed 
by the acceptance on the part of the company of the applica- 
tion. By the terms of the receipt no insurance was at- 
tempted to be created until the application was accepted. 
Mr. Parsons, in treating of the subject, says: “It would seem 
that a policy may take. effect if the bargain be completely 
made, although, before any delivery of it, the one insured 
has died, and delivery was withheld in consequence. It need 
not be added that the evidence must be very clear and the 
circumstances very strong to give effect to such a policy.” 
(2 Parsons on Cont., 483.) Without deeming it necessary to 
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adopt fully this remark, it is certainly true that in this, as in 
every other case, the plaintiff must establish ‘his case by 
proof. Weare unable to find in the evidence, the substance 
of which it has been attempted to state, any sufficient founda- 
tion for the conclusion that as a matter of-fact the application of 
Richards was accepted. The evidence that the filling of the 
blanks had no significance is positive and uncontradicted; and 
so is the evidence that as a matter of fact the application was 
not accepted. The return of the application was in itself a fact 
strongly indicating that it had not been accepted, and the 
memorandum asking explanation is of the same tendency. 
It is contended that the company was bound either to accept 
or reject, and had no right to postpone definite action. This 
might be a good reason for holding that under such circum- 
stances the applicant was no longer bound, and might with- 
draw his proffered contract and demand back his premium ; 
but where it is evident that the company postpones definite 
action for the purpose of explanation, we are aware of no rule 
of law which would make such action tantamount to ac- 
ceptance. Under the circumstances it does not appear that 
the failure of the company to direct a return of the premium 
at the time the application was returned could have misled 
the applicant, had he been still alive. Certainly the repre- 
sentatives of Richards are entitled to the premium paid, and 
the company are not discharged from their obligation to 
return it by simply directing an agent to proffer it back. It 
appears, however, that a considerable amount of their funds 
had been, when this suit was brought, retained by Carter 
because of this claim. The petition sought to subject those 
funds to the plaintiffs’ demand, and it seems uncertain from 
the evidence whether they are not still in Carter’s hands for 
that reason. 

It certainly does not appear that the company have re- 
tained, or are now retathing, the premium under such circum- 
stances as estop them from denying the acceptance of the 
application. 
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Looking at the entire case, we think that plaintifis failed to 
establish the acceptance of the application, or that the con- 
tract on which they sue was in fact ever agreed to by defend- 
ants, either expressly or by implication. 

If the question might be made as to the right of the 
company to reject the application, merely because of the un- 
certainty or discrepancy in the applicant’s name, it should be 
stated that the evidence shows a former application by 
Richards to this same company, made through Carter and 
Hopkins & Graham, in June preceding, which was rejected. 
It appears that this was overlooked by Hopkins & Graham 
in forwarding the application of November 11, that at the 
time the last application was returned for amendment the 
officers of the company had not noticed the fact. Aside from 
the name it would seem that as a matter of fact there were 
sufficient grounds for declining the application. 

Our views of this part of the case being such, it has not 
been regarded necessary.to discuss the other branch of the 
defense. 

The court should have granted a new trial, and for its fail- 
ure to do so, the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


Henry JOHNSON ET AL. V. JAS. B. Morris, ADMINISTRATOR, Ke. 


1, SuIT BY ADMINISTRATOR DE BONIS NON.—It has been repeatedly 
decided by this court that an administrator de bonis non may sue the 
former administrator and his sureties for the property in his hands 
unadministered,. 

2. SAME—INVENTORY.—The inventory returned by the administrator 
being, by statute, prima facie evidence of the property of the estate 
in his hands, cannot be impeached or contradicted by mere loose and 
indefinite opinions of witnesses as to its correctness. 


Apprat from Travis. Tried below before the Hon. J. P. 
Richardson. 
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Morris, administrator de bonis non of the estate of J. L. 
Hobley, brought suit against Johnson, his predecessor, and 
his sureties, for the value of the unadministered assets shown 
in the inventory. 

Defendants demurred, and pleaded a general denial. 
Plaintiff by amendment, alleging the non-residence and in- 
solvency of the principal, dismissed as to him, and one of the 
sureties not served with process. 

The demurrer was overruled and a verdict rendered, find- 
ing Johnson, the principal, to be insolvent, and for the plain- 
tiff $654, for which, judgment was rendered less $90 remitted 
by plaintiff. On the trial plaintiff gave in evidence the in- 
ventory of Johnson and his administration bond. Some 
credits were established, and there was some testimony to 
credits not allowed, and an attempt to attack the correctness 
of the inventory. 

The defendants appealed, assigning as error, the action of 
the court in overruling the demurrer, and insisting that such 
suit could not be maintained by an administrator de bonis 
non. 


Callen & Denton, for appellants, cited Murphey v. Menard, 
11 Tex., 673; 5 Sm. and Marsh, 141; 6 Sm. and Marsh, 
323; Johnson v. Hogan, 37 Tex.,.77; Albright v. Corley, 40 
Tex., 105. 


James B. Morris, for himself, cited Martel v. Martel, 17 
Tex., 396; Baldwin v. Dearborn, 21 Tex., 446; Boulware v. 
Hendricks, 23 Tex., 667; McDonald v. Alford, 32 Tex., 35; 
Grant v. McKinney, 36 Tex., 62; Probate Act of 1870, sees. 
271, 272, 273. 





Moorr, Assoctate Justice.—The court did not err in 
overruling the demurrer to the plaintiff’s petition. It has 
been repeatedly decided by this court that an administrator 
de bonis non may sue the former administrator and his sureties 
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for the property of the estate in his hands unadministered. 
(Martel v. Martel, 17 Tex., 396; Baldwin v. Dearborn, 21 
Tex., 446; Boulware v. Hendricks, 23 Tex., 667; Grant vr. 
McKinney, 36 Tex., 62.) If a contrary doctrine has ever 
been announced, it has been through inadvertently giving a 
construction to what is said in the cases of Murphey v. Men- 
ard, 11 Tex., 673, and Johnson v. Hogan, 37 Tex., 77, with- 
out a due observance of the facts in these cases and the 
questions they involved. In neither of these cases was the 
court called upon to decide whether a suit might be main- 
tained by the administrator de bonis non against his predeces- 
sor and his surety on his bond for property of the estate 
which came into his possession and upon which he had not 
administered. But they in effect involved the right of the 
administrator de bonis non, by suit on his predecessor’s bond 
in the District Court, to correct and revise the action of the 
Probate Court on his accounts. 

The distinction between the two classes of decisions which 
we have cited above is plainly pointed out in the case of 
Martel v. Martel, in which the court held that an action just 
such as the present could be maintained. Judge Lipscomb 
says: “There is nothing in the case of Murphey v. Menard, 
11 Tex., 673, repugnant to this conclusion. The only point 
settled in that case is, that an administrator de bonis non can- 
not sustain an action under the 121st section of the act of 
March 20, 1848, to regulate proceedings in the County Court, 
pertaining to the estates of deceased persons, (Hart. Dig., art. 
1230,) nor under any other section of that act, nor on general 
principles, in the District Court, to revise the settlement of 
a former administrator; such proceeding lies at the suit of a 
creditor, legatee, or distributee only.” 

The statute makes the inventory of the estate returned by 
the administrator prima facie evidence of the property of the 
estate in his hands. Certainly the mere loose and indefinite 
opinion of a witness, such as that excluded by the court, can- 
not be admitted in evidence to impeach or contradict the 
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written admission of the administrator by his inventory, show- 
ing that a larger number of cattle than the witness thought 
the intestate owned at the time of his death had come into 
his possession as such administrator; nor was there any error 
in permitting the discontinuance of the suit a3 to Johnson, 
who, from the testimony, the jury found to be wholly insolv- 
ent, or Mrs. Pratt, upon whom service had not been obtained. 
The judgment is affirmed. 


AFFIRMED. 





M. C. & W. B. Burprirt v. Mary A. Howrn. 


1. RECITALS—PRACTICE IN SUPREME COURT.—On appeal, where the 
record does not show service on, or appearance by the defendants, a 
recital in the judgment by default that the defendants were duly 
served with process, will not be considered evidence of service so as 
to sustain the judgment; otherwise, when the judgment is collat- 
erally attacked. 

2. PRACTICE—WAIVER OF CITATION.—An agreement in writing be- 
tween parties to a suit, by which defendants provide for payment 
of notes sued on, is not of itself a waiver of citation such as to 
authorize judgment by default against parties not served with cita- 
tion, nor parties to the contract. 


Error from Washington. Tried below before the Hon. I. 
B. McFarland. 

April 8, 1865, Mary A. Howth sued J. A. & M. C. Burditt, 
and alleged that the “defendants are justly indebted to the 
petitioner upon two promissory notes, executed by defendants 
and delivered to your petitioner, both dated the 30th day of 
November, 1863, and due January 1, 1865; one for the sum 
of $850, and the other for the sum of $550, with interest at 
ten per cent. from January 1,1865;” * * * “that defend- 
ants neglect and refuse to pay the same.” 

Attachment was sued out and levied. No service of cita- 
tion appears to have been had. 
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August 2, 1872, amended petition was filed, making W. 
B. Burditt a party defendant. The amendment set up the 
following agreement: 


“Mary A. Howrn 
v. Attachment against J. A. Burditt. 
“J. A.& M. OC. Buroirt. 

“The following agreement is this day made in the above 
ease: The said J. A. & W. B. Burditt have drawn a draft on 
James A. Thompson & Co., for the sum of six hundred dol- 
lars, payable out of freights of the present loading of the 
teams of W. L. & J. A. Burditt, and it is agreed that the at- 
tachment shall be discharged, and it is further agreed that 
upon the return of said J. A. & W. B. Burditt’s train, the bal- 
ance upon the two notes described in the above case shall be 
paid, and if any disagreement arises in relation to the same, 
it shall be referred to three men disinterested, and the bal- 
ance due paid on their return. And W. B. Burditt agrees 
and obligates himself to pay the balance due on the return 
of said train; and upon the payment of the balance, plaintifi 
agrees to dismiss the said suit. April 3, 1865. 

« (Signed) J. A. Burprrr. 
“W. B. Burotrt. 
«J.D. Grppines, Plaintiff’s Attorney.” 


Citation was served on W. B. Burditt. 

October 11, 1872, judgment final by default was rendered 
for plaintiff and against all the defendants, (the judgment re- 
citing “that all of the defendants have been duly served with 
process ”’) for $2,283.88. 

M. C. & W. B. Burditt, by writ of error, brought the case 
to this court. 

There was no statement of facts. Copies of two notes are 
i the transcript, payable “in good marketable cotton, well 
baled, at ten cents per pound, delivered at the Howth planta- 
tion, four miles above Hempstead.” 
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Sayles ¢ Bassett, for appellants. 
I. The petition shows no cause of action. 
yould’s PL, 75, sec. 44; Bledsoe v. Willis, 22 Tex., 650; 

Jennings v. Moss, 4: Tex., 452: Frazier v. Todd, 4 Tex., 461; 
Ross v. Breeding, 13 Tex., 16; Malone v. Craig, 22 Tex., 609; 
Sneed v. Moodie, 24 Tex., 159; Thigpen v. Mundine, 24 
Tex., 282; Moody v. Benge, 28 Tex., 545; Parr v. Nolen, 28 
Tex., 798; Colbertson v. Beeson, 30 Tex., 76. 

If. The judgment is rendered against parties upon whom the 
pleadings have not been served. 

The amended petition modifies the original cause of action, 
and judgment against all of the defendants, including M. C. 
Burditt, who was not a party to the agreement, was based 
on this amendment. 

The amendment should have been served upon J, A. & M. 
C. Burditt, not only for the purpose of informing them of the 
action then sought, but also of advising them that a third 
party was brought into the suit. (Morrison v. Walker, 22 
Tex.,18; Weatherford v. Van Alstyne, 22 Tex., 22; De Walt 
v. Snow, 25 Tex., 320; Furlow v. Miller, 30 Tex., 28.) 

If. There was a judgment by default, and damages were as- 
sessed by the clerk when the damages were not liquidated. 

The notes sued on were payable in cotton, at ten cents per 
pound, and it has been held that the measure of damages was 
the value of the cotton at the time of delivery. (Price v. 
Justrobe, 1 Harper, 111; Wilson v. George, 10 N. H., 445; 
Hixon v. Hixon, 7 Humph.) And it was so decided in Ran- 
ger v. Hearn, by the Supreme Court of this State. 

At all events, the contract of J. A. & W. B. Burditt clearly 
shows their undertaking not to pay the amount of the two 
notes, but to pay the balance upon the two notes; and that 
balance was not to be ascertained by deducting the sum of 
$600, for which a draft was then given, but was to be ascer- 
tained by the parties, who stipulated: “That if any agree- 
ment arises in relation to the same, it shall be referred to 
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three men disinterested, and the balance due paid on their 
a >.) OF 

IV. The notes upon which the damages were assessed are not 
the notes described in plaintiff’ s petition. 

In Trabue v. Stonum, 22 Tex., 453, it is said, “ The statute 
contemplates in the assessment of damages by the clerk (when 
the defendant makes default, and the cause of action is liqui- 
dated and evideneed by writing) an ex parte proceeding, in 
which the writing sued on is produced by the plaintiff before 
the court. If the writing produced be clearly not the instru- 
ment set out in the petition, it would be the duty of the court 
not to permit it to be the foundation of any assessment by 
the clerk. And to the same effect are Holland rv. Cook, 10 
Tex., 244, and Harland rv. Hendricks, 19 Tex., 292. 

The petition alleges that the defendants are justly indebted 
to petitioner upon two promissory notes, executed by said 
defendants and delivered to petitioner, both dated the 30th 
of November, 1863, and due January 1, 1865; one for the 
sum of $850 and the other for the sum of $550, with interest 
at 10 per cent., &c. The notes filed with the clerk, upon 
which damages are assessed, are for the sums of $850 and 
$550, payable in good marketable cotton, well baled, at ten 
cents per pound, &e. 

Whatever may be the rule as to the measure of damages 
on the notes in suit, the legal effect of the contract is not 
atfected by it. The notes did not bind the parties absolutely 
to the payment of money, because, on the day of their matu- 
rity, the obligation could have been discharged by the delivery 
of cotton. The allegation of plaintiff’s petition is, that de- 
fendants promised plaintiff to pay her $550 and $850 on the 
Ist of January, 1865. The notes produced to the clerk show 
a promise to pay these sums in cotton. If the defendants 
had relied as a defense upon performance or tender, in order 
to make their plea intelligible they would have been com- 
pelled to describe the instrument again, and to have set out 
the fact that does not appear in the petition, that the 
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notes were payable in cotton, in order to show the pertinency 
of their plea of having paid or offered, to pay in cotton. The 
sume instrument cannot have two different legal effects. One 
or the other of these descriptions of the instrument sued is 
variant from the truth. 

The rule in regard to the statement of the contract is ele- 
mentary. “The plaintiff being bound to state his contract 
correctly, it follows that a misstatement of the quality or 
nature of the defendant’s promise and his consequent liability 
will be a fatal error, and will, if the defendant’s pleas put the 
fact in issue, subject the plaintiff to a nonsuit. ‘Thus, when a 
contract is made in the alternative, as to deliver one or other 
of two specified quantities of goods at a particular time, it 
must be stated in the declaration according to the original 
terms, and if stated as an absolute contract, it will be a fatal 
variance, notwithstanding the party, who, under the agree- 
ment, was to have the option of deciding on the particular 
quantity, may have determined his option; for the mode of 
executing the contract could not change the original contract 
itself. (1 Chit. PL, 308.) It will not be questioned that on 
the day of the maturity of the notes defendants might have 
paid them in money or cotton; and although this option was 
determined, and their liability for the money might have 
been fixed by their failure to deliver the cotton on the day 
named, the mode of executing the contract could not change 
the contract itself. Thus, a conditional contract must not be 
set forth as an absolute one, although the condition has been 
performed. (Stanwood v. Scovel, 4 Pick., 422; Sewer v. 
Winters, 7 Cowen, 261; Couch v. Hooper, 2 Leigh, 557; 
Whitaker v. Smith, 4 Pick., 83; Wait v. Morris, 6 Wend., 
394.) 


Shepard & Searcy, for defendant in error. 


Moorz, Assocrate Justice.—The record does not show 
that any citation was ever issued to or served upon either of 
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the original defendants. It is, however, insisted by appellee 
that, as the judgment recited that all the defendants were 
duly served with process, the fact of service cannot be con- 
troverted, but must be presumed. In support of this propos- 
ition we are cited to the case of Curry v. York, 3 Tex., 357. 
But this case has no application to a question such as is here 
presented. It merely holds that, in the absence of a state- 
ment of facts, it will be presumed that the evidence was suf- 
ficient to support the verdict. , 

It is a generally-recognized rule that, when a domestic 
judgment is brought collaterally in question, the recital of 
service of process cannot be inquired into or impeached. 
But if such a doctrine has ever been recognized or held ap- 
plicable by this court when the case itself is brought up by 
error or appeal for correction, we are not aware of it. That 
the court has assumed jurisdiction of the parties, when in fact 
it had not acquired it, may be the very error sought to be 
corrected. In the case of Blossman v. Letchford, 17 Tex., 649, 
ITemphill, C. J., says: “ True, there is a recital in the judg- 
ment that it appeared to the court that service by publication 
had been perfected, as required by law; but this is insufhi- 
cient, at least on error or appeal.” 

It is also claimed, although no service may have been had 
upon the original defendants, yet, by the agreement brought 
into the case by the amended petition, they, in effect, waived 
service, and made a voluntary appearance. But this was a 
mere private agreement; and, though it had reference to the 
suit, it was not a paper in it until made so by the amended 
petition, filed by the plaintiff almost five years after its exe- 
cution. But if this agreement had the effect claimed for it 
by appellee, it would not remove the objection to the judg- 
ment; for the defendant, M. C. Burditt, is not a party to it, and 
as to this one of the defendants it cannot be claimed that the 
record shows either service of process or a voluntary appear- 
ance. 

The same reply may be made to appellee’s answer to the 
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objection, that the facts alleged in the petition are not suffi- 
cient to authorize the judgment; that although the original 
petition will not support the judgment, it is warranted by this 
agreement and the averments in the amended petition. 

That the original petition is defective, seems to be ad- 
mitted by appellee, and certainly it cannot be held otherwise 
without overturning many of the former decisions of this 
court. But as the various objections to it, as well as amended 
petition, will in all probability be obviated upon another trial 
of the case, we need not consume time in commenting upon 
them. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


Tuomas D. Watson Ev AL. Vv. WitirAM Hewitt. 


1. TRESPASS TO TRY TITLE—PLEADING.—When the petition disclosed 
that the main object and purpose of the suit was to try title to the 
undivided half of a tract of land as to which there was a controversy 
and of which plaintiff alleged that he had been wrougfully dispos- 
sessed by the defendant: Held, That although there was a prayer 
for partition, the suit was an action of trespass to try title ; and that 
under a plea of not guilty, defendant could set up any matter of 
defense denying the title of plaintiff, or showing that defendant had 
acquired title to the land in controversy. 

2. ESTOPPEL—INVENTORY OF ADMINISTRATOR.—A purchaser of land 
from the husband, as administrator of his deceased wife’s estate, sold 
by him under proceedings in the Probate Court, insisted on as in- 
sufficient to bind the estate, is not estopped from denying that the 
property was community property by the inventory of the husband 
as administrator. 

. SAME.—Only such parties as have acted on the faith of admissions, 
or against whom the subseqnent assertion of the truth of the case 
would operate as a fraud, can insist upon the estoppel. 


nw 


Error from Washington. Tried below before the Hon. 
I, B. McFarland. The facts are given in the opinion. 
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Shepard & Shepard, for plaintiffs in error, cited Mims v. 
Mitchell, 1 Tex., 448; Carter v. Wallace, 2 Tex., 206; Smith 
v. Sherwood, 2 Tex., 460; Hall v. Jackson, 3 Tex., 305; Guess 
v. Lubbock, 5 Tex., 535; Paul v. Perez, 7 Tex., 338; McGreal 
v. Wilson, 9 Tex., 426; Rivers v. Foote, 11 Tex., 662; Thomp- 
son v. Thompson, 12 Tex., 327; Denison v. League, 16 Tex., 
400; Marley v. McAnnelly, 17 Tex., 660; Lemmon vr. Han- 
ley, 28 Tex., 220; Watts v. Johnson, 4 Tex., 318; Towner v 
Sayre, 4 Tex., 30; Little v. Birdwell, 21 Tex., 597; Portis v. 
Hill, 14 Tex., 79; Portis v. Mill, 30 Tex., 563; Ayers v. Du- 
pree, 27 Tex., 604; Walker v. Howard, 34 Tex., 478; With- 

ers v. Patterson, 27 Tex., 491; Thompson v. Cragg, 24 Tex., 
597; Maxwell v. Guyton, 20 Tex., 202; Wilkinson v. Wilk- 
inson, 20 Tex., 237. 


Giddings & Morris, for defendant in error, cited Punder- 
son v. Love, 3 Tex., 60; Ellis v. Mills, 28 Tex., 584; Mann »v. 
Falcon, 25 Tex., 272; Houston v. Perry, 5 Tex., 462; Ste- 
phens v. Bowerman, 27 Tex., 18; Burdett v. Silsbee, 15 Tex., 
617; Poor v. Boyce, 12 Tex., 450; Dancy v. Stricklinge, 15 
Tex., 557; Townsend v. Munger, 9 Tex., 300; Love v. Rob- 
ertson, 7 Tex., 6; McIntyre v. Chappell, 4 Tex., 187; Hus- 
ton v. Curl, 8 Tex., 239; Stramler v. Coe, 15 Tex., 214. 


Moore, Assocrate Justice.—This suit was brought by the 
plaintiffs in error to try title to an undivided half of the tract 
of land described in their petition, of which they allege they 
have been wrongfully dispossessed by the defendant, who is, 
they admit, the owner of the other half of it. In addition to 
their prayer for judgment for title and possession of the un- 
divided half of the land, they also ask that a partition be 
made by the court between themselves and defendant, and 
their respective portions of it be set apart to them in sever- 
alty. For answer to plaintiffs’ petition, the defendant pleaded 
“not guilty.” 

From the statement of facts it appears that the plaintiffs 
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claimed the half of the land for which they sue as heirs of 
their deceased mother; and in support of their title they 
proved that the land had been conveyed to their father, by 
deed of bargain and sale, during the lifetime of their said 
mother, and subsequent to the marriage of their father and 
mother, and their immigration to Texas. It was also shown 
that after their mother’s death their father had administered 
on her estate, and inventoried the land in controversy as 
community property of himself and wife, and that he had 
applied to and obtained from the Probate Court orders for 
the sale of the land as property of her estate; that he had 
sold it under theze orders, and that the defendant derived 
title through and under said sales, 

The defendant attempted to maintain by his evidence two 
distinct and independent grounds of defense, either of which, 
if valid and admissible under his plea, was 2 complete answer 
to the plaintiffs’ action. These defenses were: First, that 
he had acquired a valid title to whatever interest plaintiffs’ 
mother had in the land, under and by virtue of the sales 
thereof by their father as administrator, and the confirmation 
of said sales by the Probate Court; second, even though said 
administration sales were null and void, still he got a good 
title to the land under said deeds from plaintifis’ father, be- 
cause their mother in fact never had any interest whatever 
in said land, but it was the exclusive and separate property 
of their father. 

The plaintiffs objected to the evidence offered by defendant 
to maintain his second ground of defense, that their petition 
shows that their action was brought for partition, and there- 
fore the plea of “not guilty” does not authorize the introduc- 
tion of such evidence. But it will be observed in reading 
the petition that the main object and purpose of the suit was 
to try title to the undivided half of the land as to which there 
was a controversy, and of which they allege they had wrong- 
fully been dispossessed by the defendant. While the prayer 
for partition is merely incidental and subsidiary to this main 
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purpose, if the defendant could prove title in himself to this 
half of the land claimed by the plaintifis, or could show that 
they had no right to it, of course their claim to have it parti- 
tioned and set apart from the other half, which they admit 
belonged to the defendant, must fall. The plea of “not 
guilty,” we think, authorized the introduction of any testi- 
mony legitimately tending to show that plaintiffs had no title, 
or that defendant was the owner of it. 

It is also insisted that defendant was estppped from deny- 
ing that the land was community property by having bought 
under the administration sales, and by the recognition of it 
as such by their father in the inventory and other proceedings 
had in the course of his administration on his wife’s estate. 
Unquestionably their father would have been estopped as 
against any one claiming under such sales from denying the 
title which he thereby admitted in his wife; but it is only 
such parties a3 have acted on the faith of admission, or against 
whom the subsequent assertion of the truth of the case would 
operate as a fraud, who may plead or rely upon the estoppel. 
The rights of the plaintiffs have been in no way affected or 
changed for the worse by the admissions of their father that 
the land was community property. (Page v. Arnim, 29 
Tex., 53.) 

The evidence seems conclusively to establish the fact, that 
the land was entirely paid for with the separate funds of the 
father, If so, plaintifis acquired no interest in it by their 
mother’s death. It is therefore unnecessary for us to con- 
sider whether the alleged de‘ects in the administration on 
the estate of Mrs. Watson were mere irregularities, for which 
the title of defendant could not be impeached in a collateral 
proceeding, or were such as to render the order of sale, the 
sales by the administrator, and confirmation of them by the 
court, absolutely void. The judgment is affirmed. 


AFFIRMED. 
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GrorGeE Hixp v. Ernst Linne anv F. G. Scumrpr. 


1, SPECIFIC PERFORMANCE—LIMITATION.—A bond was executed 
December, 1856, for title, to be made on the payment of the balance 
of the purchase-money; suit was brought by the holder of the bond 
September 1, 1870, against the vendor and a purchaser with notice, 
to enforce specific performance, the plaintiff offering to pay the 
balance of the purchase-money and interest due: Held, That such 
demand was not stale nor barred by limitation. 

2. SAME.—Where time is not of the essence of a contract for the sale of 
land, mere delay in the payment of the purehase-money will not 
annul the contract, and the vendor, without demand and _ notice, 
cannot repudiate the contract or dispossess the vendee. 


Apprat from Guadalupe. Tried below before the Hon. 
J. P. Richardson. 


L. J. Storey, for appellant. 


John Ireland, for appellees, cited 20 How., 235; 17 How., 
340; 13 Tex., 490; 9 Tex., 144; Lead. Cases in Eq., 87. 


Moore, AssocratE Justice.—On the 1st of September, 
1870, the appellant brought suit against appellees to recover 
possession of six and a half acres of land, and to enforce the 
specific performance of a contract entered into in December, 
1856, by appellee Schmidt, with Fredrick Newman, for the 
sale of said land to said Newman, at the price of thirteen 
dollars, four dollars of which was paid in cash, and the re- 
mainder to be paid at a subsequent day. 

To the petition and amended petitions the appellees inter- 
posed a general demurrer, which was sustained by the court, 
and appellant declining to amend, his suit was dismissed. 

From the argument of counsel, we suppose the demurrer 
must have been sustained upon the ground that appellant’s 
action was a stale demand and barred by limitation, or that 
no cause of action was shown by the petition, because it was 
not alleged that appellant had performed his part of the con- 
tract, and had demanded the title before bringing suit. Upon 
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neither of these propositions can the judgment of the District 
Court, in our opinion, be sustained. 

Schmidt stipulates in his bond to put the title to himself 
on record as soon as it could conveniently be done, and then 
to make title to Newman, on payment of the balance of the 
purchase-money, but no definite time is designated in the 
bond for its payment. The inference is, that Newman was 
placed in possession of the land, and held it until his sale and 
assignment of the bond to appellant, September 24, 1859, 
who, as we must infer from the petition, remained in undis- 
turbed possession of it until 1869, after the sale by Schmidt 
to Linne. Conceding that the unpaid purchase-money was 
due on demand, it cannot certainly be insisted that the 
vendor could repudiate the contract, or enter and dispossess 
the vendee, when time is not of its essence, without a demand 
for payment, and without giving the vendee notice of his in- 
tention to annul the contract unless the purchase-money still 
due was promptly paid. (Scarborough v. Arrant, 25 Tex., 
135.) The vendor and vendee, under an executory contract 
for the sale of land, so long as they manifest no intention to 
refuse to perform the contract, occupy a trust relation to each 
other. (4 Tex., 167.) And had the vendor brought suit for 
the land, instead of selling it to another, the vendee, not 
having repudiated the contract otherwise than by delay in 
payment of purchase-money, could, it seems, bring the money 
into court and claim a specific performance of the contract. 
(Walker v. Emerson, 20 Tex., 706.) Although there may 
have been much greater delay than there was in this case, if 
we leave out of consideration the time during which, as has 
been decided by this court, the statute did not run, the failure 
to pay the purchase-money does not of itself annul the con- 
tract, but merely gives to the vendor the right, subject to 
certain equitable contingencies, to annul it. Surely, then, if 
the vendee may have specific performance on paying the 
purchase-money, when the vendor is attempting to annul the 
contract by suit for recovery of the land, he is in no worse 
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condition on being forcibly ejected by the vendor, or a pur- 
chaser from him, without a demand for its payment being 
made. If the vendee has been guilty of gross laches or 
inexcusable negligence, or if the righis of the parties have 
undergone any material change by his delay, the court will 
unquestionably refuse a decree for performance. But where 
nothing of this sort appears, and the vendee has been placed 
in possession, has paid nearly half of the purchase-money, 
recognizing at all times his liability for the remainder on 
demand, and the vendor, without notice of his intention, 
sells the land to one who is fully cognizant of the facts, and 
only sought to acquire it by purchase from the vendor after 
the vendee had absolutely declined to sell or part with it, 
unquestionably it cannot be said that the lapse of less than 
four years, during which the statute of limitations was in 
force, warrants the court in sustaining a general demurrer to 
an action for specific performance, on the ground of limit- 
ation or staleness of the demand. 

As a general rule, no doubt, a party who brings an action 
for specific performance should aver a performance of all the 
stipulations of the contract on his part, and also allege a 
demand of performance by the other party. But when it 
plainly appears, as in this case, that the contract has been 
repudiated, it cannot be said that such averments are abso- 
lutely essential. Under such circumstances, if the plaintiff 
brings into court and tenders the balance of principal and 
interest due on the contract, and it appears that this is the 
only particular in which he is in default, it is sufficient. (17 
How., 340.) 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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Lovtsa Hancock er AL. v. TRAvis HENDERSON, GUARDIAN. 


1, LEVY OF ATTACHMENT ON REAL ESTATE.—The rule in this State, 
in the absence of statute, in executing attachments on real estate, 
is, that it is not necessary for the officer to go upon the land, or 
ito its vicinity, or to see it, or to do any other act than to make his 
return upon the back of the writ. It has been the general practice 
here to levy executions and attachments on real property without 
going upon the land. 

2. AMENDMENT TO THE STATUTE SUGGESTED, £0 as to give more noto- 
riety to the act of levying attachments on land, or, as in some States, 
to provide for notice by registration after the levy, in order to pre- 
serve the lien, 

3. ATTACHMENT LIEN.—Where IL. H. purchased, for value and with- 
out actual notice, from H. and H., who were in possession, lands 
which had been attached as the property of their vendor, in a suit 
upon a note against him and another, the deed to H. and H. being 
recorded at the time of the levy: Held, That L. H. (who, as well 
as H. and H. had been made a party to the suit in which the convey- 
ance to H. and H. had been found to be fraudulent) took subject to 
the attachment lien. 

4. LIMITATION.—L. H. pleaded the three and five years’ statute of 
limitations: Held, That was no defense, as against the attachment 
lien. 

5. JURISDICTION—DISCHARGE IN BANKRUPTCY.—It is now regarded 
as settled, that although a discharge in bankruptey would prevent 
a personal judgment against the bankrupt, the State courts would 
still have jurisdiction to enforce a lien acquired by attachment or 
otherwise. (Elliott v. Booth, 44 Tex., 180, approved.) 


AppgaL from Lamar. Tried below before the Hon. John 
C. Easton. 

This suit was instituted on the 11th of December, 1865, by 
Richard O. Thomas, as guardian of several minors, upon a 
note, the property of said minors, and against Wood H. 
Shearon and Samuel Hancock. Thomas was succeeded as 
guardian by appellee Henderson. Both Shearon and Han- 
cock answered formally on the 10th of October, 1866, and 
on the same day Hancock plead specially that he was merely 
a surety on the note, and also that it was given for a Confed- 
erate-money transaction. 
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On the 9th of April, 1867, an attachment, based upon a 
bond and affidavit charging Hancock with haying transferred 
his property fraudulently as to his creditors, was issued against 

‘the property of Hancock. The return upon this by the 
sheriff was, “Came to hand April 11, 1867, and same day 
executed by seizing and levying upon the following-described 
land, as the property of Samuel Hancock, (here the two tracts 
levied upon are described.) W. A. Cox, Sheriff L. C.” 

On the 6th of April, 1869, an amended petition was filed, 
alleging that authority had been granted by the bankrupt 
court for plaintiff to prosecute his suit to final judgment 
against the defendant Hancock, and asking that his assignee 
be made a defendant. To this petition was attached, as an 
exhibit, the application of the plaintiff in the bankrupt court 
with the accompanying order thereon. This application 
recited the nature of the demand, that it was in dispute, that 
it had been defended up to the October Term, 1868, of the 
court, when proceedings were stayed at the instance of the 
attorneys of the bankrupt, subject to the action of the bank- 
rupt court, and asking that the plaintiff be allowed to prose- 
cute his suit to final judgment. The bankrupt court granted 
the relief asked for, providing, however, that execution 
should not issue until the question of Hancock’s discharge 
should be determined. 

On the 3d of April, 1871, John M. and Martin H. Han- 
cock, sons of Samuel Hancock, were made parties defend- 
ants. The petition charged that sometime before the attach- 


ment was issued, Samuel Hancock, with the intention of 


defrauding his creditors, had transferred to his sons the two 
tracts of land levied upon by virtue of the attachment, and 
that the deed was without consideration, and void as to the 
creditors. 

Finally, on July 21, 1875, an amended petition was filed, 
making Louisa Hancock a defendant. This petition stated 
that the land attached had been transferred to her by the 
Hancock boys, and asked that all clouds to the title to the land 
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be removed, and that defendant’s (Louisa Hancock’s) title be 

declared subservient to the attachment lien created by the 

levy of plaintiff’s attachment. : 

In 1873 Samuel Hancock plead, as a perpetual bar to any 
recovery against him, his discharge in bankruptcy of Novem- 
ber 1, 1869, upon his voluntary petition filed the 16th of 
March, 1868. 

In 1872 John M. Hancotk and Martin H. Hancock an- 
swered, denying all knowledge that the conveyance to them 
was fraudulent, and setting up as a fact that Samuel Han- 
cock was indebted to them, and that Samuel Hancock con- 
veyed to them the lands attached in settlement of said in- 
debtedness, they 
the value of land over the indebtedness. They also alleged 
that they had conveyed the lands to Mrs. Hancock. 

Mrs. Hancock answered that she had purchased the land 
in good faith from John M. and Martin H. Hancock, who 


paying to Samuel Hancock the exces; of 


were at the time of the purchase and a long time previous 
thereto had been in possession of the land, paying full value 
for the same, and that she had neither actual nor constructive 
notice of the levy of the attachment. She claimed that ! 

fore the purchase she examined the records, but not that she 
had examined the pleadings and papers in this suit, She 
further plead the three and five year’s statutes of limitation. 

The first reference in the pleadings to the attachment and 
the lands levied upon, is in the amended petition filed the 3d 
of April, 1871. The fact of the levy is not referred to in the 
application of the plaintiff in the bankrupt court; but there 
was the writ of attachment against Samuel Hancock with 
the sheriff’s return of the 11th of April, 1867, describing the 
land indorsed thereon. 

The sheriff did not go upon the land. He did not take 
possession of it. The only act he did was to make the en- 
dorsement (heretofore set forth) upon the writ. 

The date of the deed from Samuel Hancock to John M. and 
Martin H. Hancock is the 25th of March, 1837; recorded 
31 
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the 28th of March, 1867. Deed from John M. Hancock and 
Martin I. Hancock to Louisa Hancock for the lands in ques- 
tion, dated 6th of February, 1868, recorded 7th of January, 
1867.. Both deeds are general warranty deeds. 

John M. and Martin H. Hancock went into possession of 
the lands about the date of their deed, and they remained in 
possession up to the time of the sale to Mrs. Hancock, when 
they put her in possession of the lands. She continued in 
possession, and in all things complied with the three years’ 
statute of limitations, up to the time when she was a defend- 
ant in this suit. Mrs. Hancock exchanged land in Missouri 
of equal, if not greater, value than the land conveyed to her. 
The records were examined before the trade was made. She 
had no actual notice of the issuance of the attachment and 
the levy, but it does not appear that she ever made any ex- 
amination of the papers in this suit before she purchased. 

The verdict was for the plaintiff, and also finding that the 
transfer from Samuel Hancock to his sons was fraudulent. 
Upon this verdict a personal judgment was rendered against 
Shearon for the amount of the debt, and further decreeing a 
sale of the land attached to satisfy this judgment and costs, 
and that any excess should be turned over to Mrs. Hancock. 

From this judgment John M. Hancock, Martin H. Han- 
‘cock, and Mrs. Louisa Hancock appeal. 


Maxey & Lightfoot, for appellant, argued: 

1. That the indorsement by a sheriff, in his office, of a levy 
on the back of an attachment, is net notice to a party in pos- 
session or to his innocent vendee, and that it created no lien, 
citing Drake on Attach., sec. 255; Leland v. Wilson, 34 Tex., 
94; Paschal’s Dig., art. 3764; Tiffany v. Glover, 3 Iowa, 387; 
Drake on Attach., sec. 238; Meuley v. Zeigler, 23 Tex., 91; 
Stoddart v. McMahan, 35 Tex., 294; Clay v. Nelson, 5 Ran- 
dolph, 596; Irons v. Allen, Hardin’s Ky. R., 44; Anderson v. 
Scott, 2 Mo. R., 15; Bradford v. Gillespie, 8 Dana, Ky. R., 67; 
Paschal’s Dig., art. 149; 15 Tex., 568. 
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2. That in order to charge Mrs. Hancock with notice as a 
purchaser pendente lite, this land must have been in contro- 
versy at the time of her purchase, and must have been 
described in the pleadings, citing Edwards v. Crenshaw, 1 
McCord’s Ch. R., 264; 2 Johns. Ch. R., 158. 

3. That though the transfer from Samuel Hancock to his 
sons might have been fraudulent, yet, unless Mrs. Hancock 
knew and participated in it; she as an innocent purchaser 
should be protected. 

4. That she was protected by the three-years’ statute of 
limitations. 

5. That after the adjudication of Samuel Hancock in bank- 
ruptey the court below had no further jurisdiction of him, (or 
his vendees,) except that conferred by the order of the bank- 
rupt court, which was only to the effect of ascertaining the 
amount of the liability of the bankrupt upon the note. 

6. That more than two years having elapsed since the final 
discharge of Samuel Hancock in bankruptcy, no judgment 
could be rendered against him or against his innocent ven- 
dees ; these matters having been cognizable only in the bank- 
rupt court. (Bankrupt Act, secs. 14, 20, 21, 22; Bump’s 
Law and Prac. of Bank., 36, 37; Williams v. Atkinson, 
and Chappell, 36 Tex., 18; Cole v. Roach, 37 Tex., 413.) 


V. W. Hale and W. B. Wright for appellee, cited Drake on 
Attach., secs. 224, 236, 237, 239, 249, 255; Leland v. Wilson, 
54 Tex., 94; Peck v. Jenness, 7 How.,621; Freeman v. Howe, 
24 How.,450; Taylor v. Carryl, 20 How., 583 ; Hagan v. Lucas, 
10 Pet., 400; Buck v. Calbath, 3 Wall., 340; 10 American 
Rep., 150; Mollison v. Eaton, 16 Minn., 426; Moltbie ». 
Hotchkiss, 38 Conn., 80; Norton’s Assignee v. Boyd, 3 How., 
426; Janes v. Langham, 29 Tex., 416; Doss v. Griswold, 1 
Tex., 100; Chambers v. Miller and Wite, 7 Tex., 75; Burle- 
son v. Henderson, 4 Tex., 57; Bates v. Toppson, 99 Mass., 
376; Leighton v. Kelsey, 57 Maine, 85; Perry v. Somerby, 
57 Maine, 552 ; Stoddard v. Lock, 45 Vermont, 574; Doggett 
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v. Cook, 37 Conn., 341; May v. Courtney, 47 Ala., 183; 
Bump on Bank., (5th ed.,) 331; Truitt v. Truitt, 38 Ind., 
16; Cole v. Duncan, 58 IIl., 176; Elliott v. Booth, 44 Tex. 
180. 


GouLtp, Associate Justice.—The statute prescribes the 
manner of executing an attachment on personal property, 
but fails to direct in what manner lands may be attached. 
(Paschal’s Dig., art. 149.) Mr. Drake, in his work on Attach- 
ments, says: “The requisites of an attachment on real estate 
are generally determined by statute; where, however, that is 
not the case, the rule which has obtained in Maine and Mas- 
sachusetts would probably be received and applied—that it is 
not necessary for the officer to go upon the land, or into its 
vicinity, or to see it, or to do any other act than make return 
upon the writ that he had attached it.” (Drake on Attach., 
sec. 236, and ref; Perrin v. Leverett, 13 Mass., 128; 
Taylor v. Mixter. 11 Pick., 341; Burkhart v. McCellan, 15 
Abbott’s Prac., 243, note; Crosby v. Allyn, 5 Me., 453.) It 
is believed to have been the general practice in this State to 
levy both executions and attachments on real estate without 
going upon the land. In a matter so largely affecting titles, 
it would require considerations other than the hardship of a 
particular case to justify a ruling at variance with that prac- 
tice, especially when, as we have just seen, it is supported by 
authority. The case may serve to show that the statute needs 
amendment, so as either to give more notoriety to the act of 
levying attachments on lands, or to provide for notice by 
registration after the levy, as is required in some States, in 
order to preserve the lien. (See 4 Kent, 435, note d.) In 
this case the return of the sheriff shows a levy of the writ of 
attachment, otherwise valid, and the fact that the officer did 
not go upon the land, does not affect it. 

That a valid levy created a lien on the land attached, 
and, when properly returned on the writ into the court from 
which it issued, is notice to third parties, are propositions 
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which it is not deemed necessary to discuss. (See Drake on 
Attach., sec. 239; Tuttle’s Adm’r, v. Turner, Wilson & Co., 
28 Tex., 773.) 

It follows, that Mrs. Louisa Hancock, having bought the 
land under these circumstances, took it subject to the plain- 
tiff’s lien. The plaintiff made her a party, and whilst that 
may have been unnecessary, she cannot complain. 

In order to settle in advance the question of the validity 
of the conveyance by Samuel Hancock to his sons, they were 
properly made parties. The verdict of two juries declaring 
the conveyance to them fraudulent will not, under the evi- 
dence, be disturbed. The questions of the authority of the 
District Court to enforce the attachment lien, notwithstand- 
ing the discharge in bankruptcy of Samuel Hancock, is one 
which we regard as now settled. In the case of Elliott v. 
Booth, 44 Tex., 180, the authorities were, in an opinion 
by Justice Reeves, collated with care, and the conclusion 
reached that, although a discharge in bankruptcy would pre- 
vent a personal judgment against the bankrupt, the State 
courts would still have jurisdiction to enforce a lien acquired 
by attachment or otherwise. The decisions of our prede- 
cessors on this subject were not uniform, but the question is 
now believed to be settled in harmony with the ruling of the 
Supreme Court of the United States. (Doe v. Childress, 21 
Wall., 642.) 

The court did not err in disregarding the defense of limit- 
ation. which was inapplicable to the case. The effect of the 
decree is to subject Mrs. Hancock’s interest in the land to the 
attachment lien, but her right to the land, after discharging 
the lien, was not in question. 

It has been deemed necessary to notice only the questions 
discussed in appellant’s brief, without passing in detail on the 
various errors assigned, 

AFFIRMED. 
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F. M. Hammonp & Wire v. Crotitpa E. Mays. 


1. PRACTICE.—Where there is no issue joined and the facts are admitted 
by the defendants, it is not error in the District Court to render 
judgment without a jury. 

2. FINAL JUDGMENT—TRUSTEE.—An order, made in an application to 
direct a trustee in the administration of a trust fund, may be appealed 
from. In such case the trustee is a necessary party to the appeal or 
writ of error. 

3. WRIT OF ERROR.—The petition for writ of error and error bond 
manifestly describing an order not appealed from, and not making 
the trustee a party when necessary: Held, Insufficient to warrant 
the issuance of the writ of error. 


Error from Dallas. Tried below before the Hon. H. 
Barksdale. 

Clotilda E. Mays filed a petition in the District Court of 
Dallas county against Mary E. Hammond (formerly Mays) 
and her husband, F. M. Hammond, Samuel R., William, and 
Enoch Mays, adults, and D. B., Ida L., and Lula J. Mays, 
minors, alleging that plaintiff was widow and the defendants 
children of E. G. Mays, deceased; that deceased died intes- 
tate, and had at his death in his possession certain trust funds, 
as trustee, for the benefit of plaintiff and her children. The 
court was asked to divest the trust fund out of the heirs of 
the deceased, and that a trustee be appointed to administer 
the trust estate under the deed creating and declaring the 
uses of the trust. 

The facts alleged were admitted by the defendants. June 
22, 1875, the court appointed J. H. Gaston trustee, as asked. 
He executed bond on 24th June, and bis bond was ap- 
proved. 

October 13, 1875, the trustee asked that the court declare 
by decree what estate and what interests he should adminis- 
ter. Whereupon the court, by more explicit order, directed 
the trustee to take charge of and administer the trust estate 
declared by the trust deed, (describing the deed,) and for the 
benefit of Clotilda Mays and her children as beneficiaries. 
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October 11, 1875, Mrs. Clotilda Mays filed her petition, 
asking that the trustee be directed to pay over to her funds 
necessary for the support of herself and the minors residing 
with her, and for education of the minor Lula. At the same 
time Mrs. Mary Hammond and her husband filed a com- 
plaint that funds were used for the widow and minor chil- 
dren while complainant received no benefit from the fund 
of which Mrs. Hammond was one of the beneficiaries. 

Upon these petitions the court, November 3, 1875, “ordered 
that the trustee do pay to Mrs. Clotilda E. Mays a reasonable 
and sufficient amount of money out of the trust estate in his 
hands for her support and the maintenance and education of 
such children of said Clotilda E. Mays as reside with her 
and form part of her family,” * * * refusing the appli- 
cation of Mrs. Hammond and husband, on the ground that 
she formed no part of the family of her mother, Mrs. Mays. 

Mrs. Mary Hammond and husband filed a petition for 
writ of error and filed an error bond, describing the judg- 
ment sought to be revised as rendered on the first Monday 
in October, 1875, and on November 3 of said term, in favor 
of the said Clotilda E. Mays and against the defendants, 
(naming them,) “for the maintenance of plaintiff and such of 
her children as remained with her and constituted part of her 
family out of a certain trust estate created,” &c., (de*cribing 
the deed.) 

The transcript contained a copy of a trust deed, and other 
papers not referred to in any way as used in forming part of 
the proceedings. The trustee was not made party to the 
writ. 


John M. Stemmons, for plaintiffs in error. 


John J. Goode, for defendant in error. 


Moore, Associate Justice.—The petition for the writ of 


error and the writ of error bond not only fails to properly de- 
scribe, but unquestionably misdescribes the judgment which 
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plaintiffs in error seek to have reviewed by this court. The 
motion of defendant to dismiss must therefore be sustained. 
To avoid misconception of our views in the matter in any 
proceeding which may hereafter be instituted by any of the 
parties interested in the trust estate to which the proceeding 
disclosed in the record refers, we deem it proper to say thet 
we do not concur in views expressed by counsel for the de- 
fendant in error, as to the character of the judgment rendered 
bv the court on the petition of Mrs. Mays against the heirs of 
her deceased husband, praying for the appointment of a 
trustee, and vesting in him the title of the property of which 
her said husband, Enoch G. Mays, was seized and possessed 
at the time of his death. It is not alleged, and it does not 
otherwise appear, that letters of administration had been 
granted to any one upon his estate, or that there were c:ther 
devisees, legatee:, or creditors having any right to or interest 
in it. The defendants, who were alleged to be his cole heirs, 
were the only persons interested in its proper disposition, 
and they admitted in their answers the facts alleged in the 
plaintiff’s petition. There was consequently no issue be- 
tween the parties upon which a jury should have been called 
to pass, and no facts to be ascertained by a verdict to enable 
the court to pronounce its judgment. Nor does the judgment 
rendered by the court purport to be of an interlocutory char- 
acter: although it is not, even after it was amended, as full 
and comprehensive as the prayer of the plaintiiis’ petition, 
or as it might and probably should have been, still it was 
evidently intended by the court, and was understood by the 
parties, to fully decide and dispose of all the matters brought 
before the court by the petition. The plaintiff did not seek 
to settle or definitely define the respective interest of the 
beneiiciaries in the trust property, or to have the court pre- 
scribe the precise manner in which the property was to be 
administered by the trustee for the use and benefit of the 
beneficiaries, Perhaps it might have been better if this had 
been done. And as the decree, as amended, seems; still to 
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be defective in failing to make a direct and specific declara- 
tion, as:asked by the parties and warranted by the pleading, 
that all the property of which said Enoch G. May was pos- 
sessed at his death belongs to the trust estate, and divesting 
the title thereto out of his heirs, and vesting the same in 
the trustee, it may perhaps prevent future difficulty and em- 
barrassment if both of these defects should be cured by a 
supplemental petition bringing all the parties interested be- 
fore the court, if the matter is to be further litigated. We 
make this intimation, however, as a mere passing suggestion 
having no particular bearing upon the matter now before 
the court. 

The judgment sought to be reviewed by the writ of error 
is evidently not the judgment appointing the trustee “of the 
estate belonging to said Clotilda E. Mays and the children, 
the offspring of herself and her late husband, Enoch G. Mays, 
now deceased,” &c., and directing him to take charge of, 
hold, manage, and control the same “ for the use and benefit 
of said beneficiaries.” But it is evidently the judgment or 
order made upon the application to compel the trustee in 
thus managing and controlling the trust property to appropri- 
ate a portion of it to the use and benefit of one of the bene- 
ficiaries, and the refusal to make a like order in favor of an- 
other, claiming an equal right thereto, which the plaintiffs in 
error desire this court to review. ‘There can be no doubt, as 
we think, when a trustee appointed by the court is adminis- 
tering the estate under its authority ahd supervision, that the 


judgment or order of the court on a petition or application of 


this kind will warrant-an appeal or writ of error to this court. 
But such applications, although they need not contain all the 
averments which would be requisite in an original bill o1 
petition, should ,show, either by direct allegations or by ref- 
erence to matters of record in the court in the course of its 
proceedings touching the trust estate, sufficient facts to predi- 
cate the order appropriating the trust fund, as asked. And 
to enable this court to review the action of the District Court, 
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these facts must, in some recognized and appropriate manner, 
be brought into and made a part of the transcript of the pro- 
ceedings had in the District Court on such application, so 
that it can look to and consider them as properly a part of 
the record before it. Evidently this is not done by merely 
copying in the transcript papers relating to the trust estate on 
file in the court below, and which, from their contents, we 
might suppose the court would have considered in passing 
upon the application, if presented and relied upon by the par- 
ties. . In these respects the transcript, as brought to this court, 
is palpably defective. And if the motion to dismiss was 
overruled, the transcript shows nothing on which we could 
review the judgment complained of. 

It hardly need be said, that the trustee is not only a proper, 
but also a necessary party to such a petition as that filed by 
the plaintiffs in error in the District Court as well as that 
filed by the defendants, and that this court cannot review 
the judgment of the District Court unless he is also a party 
to the writ of error, and either voluntarily appears in answer 
to the writ or is served with process. In this case, although 
the tfustee is the only defendant to the applications on which 
the judgment was rendered to which exception is taken, he 
is not named in the petition for the writ of error, and no 
citation in error has been issued to or served upon him. 

Because neither the petition nor writ of error bond con- 
tains a proper description of the judgment, and because the 
trustee is not made a party to the writ, the motion to dismiss 


is sustained. 
DISMISSED. 





J. A. Davis v. JANE TOUCHSTONE:ET EL. 


1, ADMINISTRATION—SALE.—The fact that a sale of land belonging to 
an estate was ordered, on the petition of the administrator, to 
enforce a lien thereon, under the probate law of 1848, does not 

affect the title of the purchaser. 
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2. ADMINISTRATOR’S SALE—LAND.—The provision of the statute re- 
quiring the order for the sale of property of an estate, to describe 
the property, like the provision requiring the application of the ad- 
ministrator to be accompanied by an estimate of expenses and 
claims, and to be verified by affidavit, must be regarded as direc- 
tory. 

3. ADMINISTRATION—PURCHASER.—After confirmation of an admin-. 
istrator’s sale to one purchaser, it is competent for the court to 
change the order, and confirm the sale in the name of a different 
purchaser, with the consent of him to whom the sale was first con- 
firmed. In the absence of evidence to the contrary, such consent 
will be presumed. 

4, DESCRIPTION, CERTAINTY OF.—See case of a description of land.in 
a deed by an administrator, held sufficient. 


AppraAL from Milam. Tried below before the Hon. J. M. 
Onins. 

Suit by J. A. Davis, alleging, in. substance, that he sold to 
James Touchstone three hundred and twenty acres of land, 
in Milam county, a part of the headright of Leander Har, 
and on which Touchstone resided at the time of his death; 
that Touchstone failed to pay the purchase-money, and that 
after his death, William C. Easterwood, as his administrator, 
accepted the claim against the estate for the purchase-money, 
which was approved by the county judge of Milam county; 
that on the 27th day of February, 1868, an order was made 
by the Probate Court of Milam county, requiring William 
C. Easterwood, as administrator, to sell the land to satisfy 
the vendor’s lean; that on the first Tuesday in June, 1868, 
Easterwood, in obedience to the order, sold, when W. H. 
Davis, as agent for petitioner, J. A. Davis, purchased the 
land; that on the 31st day of August, 1868, the sale was con- 
firmed, and the administrator ordered by the court to make 
title to J. A. Davis, which was done on the 21st December, 
1868 ; that the heirs of said Touchstone (naming them) with- 
hold the possession of the land, and have so held since the 
purchase, refusing to surrender to plaintitis; damage $10,000. 
Prayer for possession and value of occupation, &c. 

The plaintiff afterwards amended, setting up the proceed- 
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ings in the Probate Court, and alleged that by virtue of 
them and the sale and deed by the administrator, the heirs 
of Touchstone were estopped from claiming the land. 

Defendants answered, setting up the purchase of the land 
and the payment therefor by their ancestor, in a note alleged 
to have been transferred to the vender, which was executed 
by one J. W. Jordan to James Touchstone, for lands sold in 
Arkansas, on which it was a lien; that said note was in- 
dorsed by Touchstone; that due diligence had not been used 
by plaintiff to collect said transferred note. Fraud and com- 
bination were alleged against the plaintiff and Touchstone’s 
administrator, in approving the claim and in procuring the 
order of sale and confirmation thereof; that the sale was 
made and confirmed to H. W. Davis, and at a subsequent 
term of the court, title was ordered by the court to be made 
to J. A. Davis, concerning all which no evidence was offered, 
as appears from statement of facts. 

On the trial the plaintiff read in evidence the deed from 
the administrator of Touchstone’s estate to J. A. Davis, which 
recited the proceedings of court under which the sale was 
made, and that J. A. Davis “was the highest and best bid- 
der,” and conveyed to him “a part of the headright league of 
land granted to Leander Harle, containing three hundred and 
twenty acres, being the tract on which the said James Touch- 
stone lived at the time of his death, adjoining the lands of 
A. H. Davis, James Aikins, and William C. Easterwood.” 
The order appointing the administrator, the approval of his 
bond, and inventory of the estate, were then read. 

On the trial the plaintiff offered in evidence the petition 
of the administrator to the Probate Court for an order to sell 
the land in controversy to satisfy the vendor’s lien. He also 
offered orders in regard to the sale and the order confirming 
the sale, which were excluded by the court; and this was 
assigned as error. 

The appellee offered no evidence, and the court instructed 
the jury to return a verdict for defendant. 
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C. R. Smith, for appellant.—Here is an order for the sale 
of three hundred and twenty acres of land, to foreclose the 
vendor's lien. Jd certum est quod certum reddi potest. (Broone’s 
Leg. Max., 482; Dannagan v. Butler, 25 Tex., 506.) 

If the order was a valid one, (and it was, if the court had 
jurisdiction of the subject-matter,) it was, when executed and 
its execution confirmed by the court, binding upon all, until 
set aside by an appeal or by suit having that object directly 
in view, being a suit in rem. (Herman on Estop., p. 139, 
sec. 132, (note 1;) Lynch v. Baxter, 4 Tex., 443; Rorer on 
Judic. Sales, § 72, (note;) Scott v. Hancock, 13 Mass., 166; 
6 Peters, 729.) 

However irregular or illegal these orders may be, they can- 
not be attacked in this, a collateral proceeding. (Wyman vr. 
Campbell, 6 Porter, 219; Lynch v. Baxter, 4 Tex., 448; Grig- 
nan v. Astor, 2 How., 319-338; Poor v. Boyce, 12 Tex., 440; 
Alexander v. Maverick, 18 Ib., 194; Withers v. Patterson, 
27 Ib., 491; Burdett v. Silsbee, 15 Ib., 604; Flanagan r. 
Pierce, 27 Ib., 79; George v. Watson, 19 Ib., 354.) 


N. P. Garrett, for appellees.—The court could grant the 
relief prayed for by defendants. (Blair v. Gay, 33 Tex., 158; 
Story’s Eq. Plead., 389 et seq., cross-bill; Paschal’s Dig., art. 
1405.) 

The matters pleaded are necessarily connected with, and 
are incidental to, the main action, and can be determined in 
the same suit. (Egery v. Power, 5 Tex., 506; 6 Tex., 418; 
Duncan v. Magette, 25 Tex., 257.) 

The jurisdiction of a court is the power or authority con- 
ferred upon it by the Constitution and laws to hear and 
determine causes between parties and to carry its judgments 
into effect. A court has no power to do anything which is 
not authorized by law. The powers of the County Courts in 
respect to the estates of deceased persons are all conferred by 
statute. Whatever a statute authorizes a court to do, it may 
rightfully do. (Withers rv. Patterson, 27 Tex., 495.) The 
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act of 1848 to regulate the proceedings in the County Courts 
pertaining to estates of deceased persons (Paschal’s Dig., art. 
1319, Hart. Dig., 1168) provides that “any creditor of the 
estate of a deceased person holding a claim secured by a 
mortgage or other lien, which claim has been allowed and 
approved or established by suit, may obtain at a regular term 
of the court, from the chief justice of the county where the 
letters testamentary or of administration were granted, an 
order for the sale of the property upon which he has such 
mortgage or other lien, or so much of said property as may be 
required to satisfy such claim, by making his application in 
writing, and having a copy thereof served upon the executor 
or administrator, with a citation requiring him to appear and 
answer. (Jones v. Taylor, 7 Tex., 244.) Without these pre- 
requisites being complied with, the court has no jurisdiction, 
and all the proceedings are nugatory, and confer no right on 
a party claiming under them, the court having no jurisdiction 
to order the sale of the land. This can be set up against any 
party claiming any benefit under the order of sale. (McCoy 
v. Crawford, 9 Tex., 353; Fitzhugh v. Custer, 4 Tex., 391.) 
The court in this case had no authority to order the sale of 
the land in controversy, not having acquired jurisdiction in 
the manner required by law of the proper parties and of the 
subject matter. No presumption can be indulged to sustain 
the decree of the court ordering the sale of the land against 
the plain requirements of the statute. Such presumption can 
only be indulged in the absence of proof, and not against 
proof and against the recitals in the record. (Withers v, Pat- 
terson, 27 Tex., 491.) The jurisdiction of County Courts to 
decree a sale of land, to satisfy a lien by mortgage or other- 
wise, being a court of limited power, should be shown; but 
when the want of power is apparent, the effect would be the 
same, whatever might be the character of the jurisdiction. 
(Horan v. Wahrenberger, 9 Tex., 319; Elliott v. Piersol, 1 
Peters, 328, 340.) 
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Aycock and Hamman, also for appellees. It is well settled 
that the proceedings and pleadings in our Probate Court must 
in themselves be sufficient to inform the opposite party of 
their nature and objects, and to enable a person of ordinary 
understanding to comprehend the subject matter of contro- 
versy with reasonable certainty; or, as the doctrine is techni- 
cally expressed, they must be good on general demurrer. 
(Runnels v. Kownslar, 27 Tex., 532; Danzey v. Swinney, 7 
Tex., 623; Francis v. Williams, 14 Tex., 163; Langley v. 
Harris, 25 Tex., 568, 569.) 

The rule is not new. It is founded on a general principle 
of almost universal application. 

The Supreme Court of the United States and the State 
Courts have applied it to the petition or plaint by which the 
jurisdiction over the subject matter is invoked in Probate 
Courts, and to their proceedings generally. (United States +. 
Arredondo, 6 Peters, 709 ; Grignon’s Lessee v. Astor, 2 How., 
338, 340; Morse vr. Goold, 11 N. Y., 281; Jackson v. Bab- 
cock, 16 N. Y., 246; Gibson v. Bell, 30 Tl, 172; Johnson 
rv. Johnson, 30 Tll., 215; Goudy v. Hall, 30 TiL., 109; Whit- 
ing v. Porter, 33 TIL, 445; Reddick v. The Bank, 27 Tl, 147; 
Mason v. Messenger, 17 Iowa, 268; Alabama Conference v. 
Price, 42 Ala., 49; Smiley v. Sampson, 1 Nebraska, 56, 70.) 

And in the following cases it is expressly declared that the 
jurisdictional facts must appear on the face of probate pro- 
ceedings, (in the petition,) and that the naked decree does 
not import verity. (Thompson v. Tolmie, 2 Peters, 163, 164, 
167, 169; Grignon’s Lessee v. Astor, 2 How., 340, 341; 
Kempe’s Lessee v. Kennedy, 5 Cranch, 185; Burdett ». 
Silsbee, 15 Tex., 618; Finch v. Edmonson, 9 Tex., 513. 
514; Jones v. Taylor, 7 Tex., 243, 244; Miller v. Miller, 10 
Tex., 333.) 

The record shows that the Probate Court did not acquire 
jurisdiction of the subject matter, because there never was a 
petition presented to the court by which its power was in- 
voked over any property, and because there is no land suffi- 
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ciently described in the pretended order to inform any one, 
with reasonable certainty, of the property intended to be 
exposed to sale as the statute (Paschal’s Dig., arts. 1314, 1319) 
requires. 

If the pretended decree affirming the sale to H. W. Davis 
is of any force, “it is a final judgment, and the only further 
proceedings which the Probate Court could take in respect to 
the judgment was to carry it into effect.” The attempt of 
the court to set it aside, and to direct a conveyance to be 
made to J. A. Davis, was a nullity, and he acquired no title 
by the administrator’s deed. 


Goutp, Assocrate Justice.—The leading objections to the 
order of sale to foreclose a vendor’s lien are, that it was 
made on the application of the administrator, and that the 
land ordered to be sold is not sufficiently described. 

In regard to the first point, it may be premised that the 
order recites that it was made on the petition of the adminis- 
trator, and although the petition did not appear in the record, 
it must be assumed that there was a petition. (Alexander vr. 
Maverick, 18 Tex., 192; Withers v. Patterson, 27 Tex, 491.) 

Under the probate law of 1848, the power of the Probate 
Court to order a sale of lands for the payment of debts on the 
application of the administrator, and, indeed, the duty of the 
administrator to apply for such an order, are too plain to be 
doubted. (Paschal’s Dig., art. 1314.) Itwould, perhaps, suffice 
to maintain the validity of the order of sale in the case, that 
it was made on the petition of the administrator and for the 
purpose of paying a debt of the estate. But we are of opinion 
that it was competent and right for the administrator, in ap- 
plying for the sale of lands, subject to a lien for a debt allowed 
and approved, to recognize that fact, and to ask for such an 
order as would authorize him to apply the proceeds of the 
sale to the discharge of the secured debt. The statute directed 
the administrator to pay such debts “out of the proceeds of 
the property, subject to such mortgage or lien,” (Paschal’s 
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Dig., art. 1339;) and it might well happen that the interest of 
the estate would require him to take the initiative in procur- 
ing the sale of incumbered lands, without waiting for the 
application of the second creditor. (Paschal’s Dig., art. 
1319.) 

This construction of the statute is in accord with the reason- 
ing and spirit of the decisions of this court on questions of a 
similar character arising under the probate law of 1843. 
(Alexander v. Maverick, 18 Tex., 192; Allen v. Clark, 21 
Tex., 404.) 

The objection, that the order of sale does not sufficiently 
describe the land to be sold, might be disposed of by a refer- 
ence to former decisions. In the case of Weils v. Polk, 36 
Tex., 121, which arose under the same statute, an order of 
sale was held valid when there was no attempt to identify the 
land to be sold in either the application or the order. (See 
also Wells v. Mills, 22 Tex., 302.) 

The provisions of the statute requiring the order to describe 
the property to be sold, like the provision requiring the ap- 
plication of the administrator to be accompanied by an 
estimate of expenses, claims, and to be verified by affidavit, 
must be regarded as directory. (Kleinecke v. Woodward, 
42 Tex., 310; Paschal’s Dig., arts. 1314, 1321.) 

In this case, however, if the different orders which pre- 
ceded and authorized the sale be taken together, it does not 
appear that the description is insufficient to enable a party to 
identify the land. The sale was to be of three hundred and 
twenty acres “ bought from J. A, Davis,” or so much thereof 
as would satisfy the vendor’s lien. The inventory of the 
estate was in evidence, and contained but one tract of land, 
described simply as “372 acres.” The description in the 
orders is not such as should have been given, but it cannot 
be said to give no data for identification. 

As to the order allowing the substitution of the name of 
J. A. Davis as the real purchaser, after a confirmation of the 
sale to H. W. Davis, we do not regard it as beyond the power 
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of the court, if, as must be presumed, it was made with the 
assent of H. W. Davis. Even. without such an order, it 
would have been competent for H. W. Davis, his bid having 
been paid, to have the deed made to such person as he might 
direct. The purchase-money appears to have been paid, 
under the authority of the court, by a credit on the claim of 
J. A. Davis, and it is a fair presumption that H. W. Davis 
directed or assented to the substitution. 

Without discussing other minor objections taken, we hold 
that, though the orders of the Probate Court are open to 
criticism and are quite defective, enough appears to show 
that the court had jurisdiction to make them, and that they 
are not on their face nullities. 

For the error in excluding these orders, the judgment is 
reversed and the cause remanded. 


REVERSED AND REMANDED. 


H. D. Forp anp G. W. Brown vy. D. McBrype. 


1. CHARGE OF COURT—ERROR IN TRANSCRIPT.-—-Where, in the charge 
of the court,as copied in the transcript, the word ‘than *’ is used 
where ‘that’? is required by the context, this court will not regard 
the error as material. 

2. SAME—EXCEPTIONS.—-It is the duty of parties to ask additional in- 
structions to sepply any deficiency in the instructions as given by 
the court ; and a party failing to do so has no right to complain of the 
action of the court, unless there was positive error in the instrue- 
tions given, or it appeared that he had suffered injury from them. 

3. PARTNERSHIP.—As between the parties forming a partnership, the 
executive or managing partner may bina himself, on a dissolution 
of the firm and settlement of ifs affair, te repay the capital advanced 
by the other partner, whether profits are made or not. 

4. SAME—OBLIGATIONS OF FIRM.—That one member vf a firm raised 

money for use of the business upon a contract for a share of profits 

instead of interest, the party advancing the money not knowing 
that any other persons were iaterested in the business, does not re- 
lease the other from liability ; such contract being within the scope 
of the authority of the member of the firm making the loan. 
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Appral from Karnes. Tried below before the Hon. Daniel 
D. Claiborne. 

Duncan McBryde sued Ti. D. Ford and G. W. Brown, al- 
leging that in March, 1871, plaintiff, at Ford’s request, loaned 
him $2,500 coin, upon the verbal agreement that plaintiff 
was to advance said sum to Ford as a loan, to be used by 
Ford in purchasing a drove of beef cattle for the Kansas 
markets, the drove to consist of six hundred head, Ford, upon 
the sale, to return the money advanced, and, in lien of inter- 
est, to pay the one half of the net profits upon half of the drove, 
Ford, however, to receive no wages for his own services; 
that at the time the money was advanced the defendant 
Brown was an equal partner with Ford, though plaintiff did 
not know of such partnership; that the money:had been 
invested in cattle and in the business of Ford & Brown; 
that Ford had sold the cattle in the latter part of 1871, and 
had paid to plaintiff $1,000. Judgment was asked for $1,500, 
and for an account of the business, Xe. 

Defendants pleaded a general demurrer and general denial, 
denied the existence of partnership between themselves. 
Ford denied borrowing any money of plaintiff, and alleged 
that he and plaintitf were partners in the cattle business, and 
that the $2,500 received by him from plaintiff was received 
as the plaintiff’s portion of the capital invested; that the 
partuership sustained heavy loss. A statement of the part- 
nership transactions vas set up, and Ford in reconvention 
claimed $700, as due from plaintiff as his part of the’ losses ; 
Ford also notified plaintiff to produce certain articles of 
partnership, signed by them, and in the plaintifi’s possession. 

These articles were produced, and are as follows: 


“Tue Stare or Texas, 2 
County of Karnes. 5 
“This agreement made by and between D. McBryde and 
H. D. Ford, of the said county and State, as follows: 
“Whereas the above-named parties entered into a part 
































































500 Forp v. McBryde. {Austin Term, 





Statement of the case. 
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nership for the purpose of purchasing and driving a drove of 
beef cattle to Kansas, agree, to wit: 

“They, the said parties, do purchase a lot of beeves, some 
five or six hundred head in number, upon which D. McBryde 
advances $2,500 gold, and that he have nothing more to do 
with said cattle so far as gathering, managing, or selling the 
same is concerned; but that said Ford do superintend the 
gathering, managing, or selling the same, and all else per- 
taining to the interest of the said parties, and that after the 
cattle are sold and all expenses of driving and the purchase- 
money paid, and the $2,500 advanced by McBryde, then the 
profits, if any, to be equally divided between the said parties. 
They are to be equal in the purchase, equal in the losses, and 
in all profits arising or accruing from said drove of cattle. 
And the said Ford further agrees not to charge anything for 
his time or trouble while attending to said business. 

« (Signed,) H. D. Forp, 
D. McBrype.” 
* Attest: 
«“G. W. Brown. 
“ April 29, 1871.” 

Plaintiff declared under oath that he signed the instrument 
without knowing its contents; that the last seven lines of the 
paper were not read to him, plaintiff not being able to read ; 
and that his signature was obtained to it by the false impres- 
sion produced upon his mind by the way it was read, and by 
the fraudulent acts and representations of Brown, who at the 
time pretended to be disinterested, and that the instrument 
would secure plaintiff in his money, &e. 

The testimony was conflicting. There are no exceptions 
to the charge of the court—all instructions asked by defend- 
ants were given. The jury returned a verdict for the plaintiff 
for $1,500, upon which verdict judgment was rendered. 

Motion for new trial was made, and, among other reasons, 
for newly-discovered evidence, conversations in which plain- 
tiff spoke of “ being equally interested with Ford in the cattle 
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business,” &c. The motion was overruled, and defendants 
appealed. 


Jackson § Jackson, for appellants. 
Lackay ¢ Stayton, for appellee. 


Moore, Associate Justice.—The instructions of the court 
to the jury, as well as the charge given at the request of the 


appellee, are, to some extent, subject to criticism for want of 


clearness in expressing the legal proposition they were un- 
doubtedly intended to embody. This, probably, arises in a 


great degree, especially in the charge given at the request of 


appellee, from a slight inaccuracy in the copy of it in the 


transcript, or through mistake in the hurry and confusion of 


the trial in the court below, in writing the word “than” in- 
stead of “that,” which was evidently the word intended to be 
used by the counsel who drew it. Construing the instruc- 
tions in accordance with their fair and reasonable import in 
the light of the evidence, and as they must have been under- 
stood by the jury, it cannot be said that they were calculated 
to mislead the jury or to do appellants any injustice. If the 
instructions which were given were not so full as appellants 
thought they should have been, it was their duty to have sup- 
plied the deficiency by asking of the court additional charges. 
All those which they requested were given; and we must 
conclude that no further instructions were believed by them 
to be necessary to enable the jury to reach a proper conclusion 
on the issues before them. Under thee circumstances, they 
have no right to complain of the action of the court, unless 
there was positive error in the instructions as given, or it ap- 
peared that some injury to appellants had resulted from them, 
This there is no reason to suppose is the fact. 

The only debatable questions in the case were: What were 
the terms of the contract between appellee and the appellant 
Ford under which the drove of beeves in question was driven 


RE 
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by the latter to Kansas, and whether the insirument relied 
upon by appellants, signed by Ford and appellee, and wit- 
nessed by Brown, properly set forth this contract and was 
binding upon appellee? The evidence upon these questions 
was conilicting and contradictory. And in the absence of 
any error in the charge of the court, we must regard the ver- 
dict of the jury as conclusive. 

The alleged newly-discovered evidence is not of a char- 
acter calculated to change the verdict, if it had been before 
the jury. The appellee’s right to recover does not depend 
upon the abstract proposition whether he and Ford, as to 
third parties, or even between themselves, were partners in 
the drove of beeves purchased with the money advanced by 
him. But conceding that they were partners, the question 
still remains, what were the terms, stipulations, and condi- 
tions of the partnership as between themselves? For it cer- 
tainly cannot be doubted that, as between the parties them- 
selves, the active and managing partner may bind himself, on 
a dissolution of the firm and settlement of the partnership 
business, to repay the capital advanced by the other partner, 
whether profits are made or not, and even although the cap- 
ital so advanced may be entirely lost in the prosecution of the 
partnership enterprise. 

The objection by appellant Brown, that he did not borrow 
the money from appellee, and was not a party to the contract 
between him and Ford, is not worthy of serious considera- 
tion. The proof shows, and both he and Ford swear, that 
they were general partners at the time in the catile business, 
which, it appears from the record, was under the manage- 
ment and control of Ford; and Brown himself testifies that 
he was jointly interested with Ford in his (Ford’s) half of this 
very drove. Unquestionably, then, he was bound by and re- 
sponsible on whatever contract Ford may have made within 
the fair and legitimate scope of his authority. It also clearly 
appears that he was not only cognizant of the contract’ be- 
tween Ford and appellant, but, as has been just said, claimed 
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to be imterested in the beeves purchased under it by Ford 
with appellee’s money. 


2 seers sana 


The facts stated in the petition, if sustained by the evi- 
dence, entitled appellee to a judgment against both of the de- 
fendants. The general verdict of the jury affirmed their | 
truth, and a judgmeut therefore was properly rendered upon iy 
the verdict against them both. 


There being no error in the judgment, it is affirmed. 


AFFIRMED. 
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Rospert McREE Et AL. v. G. B. Brown. 


a 


1. VARIANCE—IDEM SONANS.—A citation by publication of ** McKee”’ 
will uot support a judgment against ‘*‘ McRee.”’ 
. SAME—NEW CAUSE OF ACTION—PRACTICE.—The original petition 
Was a suit to recover money paid out, at the instance and request of 
) defendant, to discharge a judgment against him in favor of Ireland. 
Upon this citation was had by publication. The amended petition 
sought to recover money, alleged to have been collected from plain- 
tiff by suit in the United States Court, wrongfully recovered by 
defendant after the payment to Ireland: Held, To be a new cause 
of action, and that judgment by default could not be taken by reason 
of service of the original petition. 


2 


3. GARNISHEE.—A garnishee served with process from a State court, 
subsequent to suit against him in the United States Court, cannot 
plead payment under the proceedings in garnishment in bar of the 
suit. 


i; 
} 
{ 
! 
4 
; 
i 
H 
| 
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4. SAME.—It is error to render judgment against a garnishee over his 
answer which has not been controverted. 


ED FO I oT 


Error from Karnes. Tried below before the Hon. Daniel 
D. Claiborne. 

December 12, 1871, G. W. Brown brought suit by attach- 
ment against Robert McKee, alleging that McKee was sur- 
viving partner of A. B. James & Co., of New Orleans; that 
said firm was indebted to John Ireland, of Guadalupe county, 
$779.39, by a judgment rendered in the County Court of 
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Guadalupe county; that at the request of Ireland and McKee 
plaintiff, on March 29, 1871, paid off said indebtedness to 
Ireland for the use and benefit of McKee. 

Writs of garnishment were also sued out against W. P. 
Ballinger, T. M. Jack, and M. F. Mott, of Galveston, exe- 
euted March 5, 1872. 

Service of citation was made by publication. 

Ballingey, Jack, and Mott answered, April 30, 1872, «that 
“they were not indebted to Robert McKee, surviving partner 
of A. B. James & Co., on the 5th day of March, 1872, the 
time of the service of the writ of garnishment upon them, 
nor have they been indebted to them since, and they are not 
now indebted to him; that they had no effects of the said 
Robert McKee in their possession on the 5th of March, 1872, 
and that they have no effects of his at this time; * * that 
they do not know of any such party as Robert McKee.” 

That the law firm of Ballinger, Jack, & Mott composed of 
said garnishees, had in their possession on March 5, 1872, the 
sum of $760.10 belonging to Robert McRee, surviving part- 
ner of A. B. James & Co., but it has been paid over by them 
to Chandler & Carleton, attorneys at Austin, from whom they 
received the claim upon which said money was collected and 
to whom they were responsible for the same.” 

November 15, 1872, after service of citation, plaintiff 
amended his petition, alleging that the name of defendant 
was McRee, and making the correction in the petition and 
in the garnishee process, and alias commissions were ob- 
tained to ascertain the indebtedness, &c., of Ballinger, Jack 
& Mott to McRee. 

In answer to interrogatories the garnishees stated they 
“did not know that McRee was surviving partner of A. B. 
James & Co., or that he was defendant in this suit,” and had 
no reason to presume that there was any mistake in spelling; 
that they did not know that McRee, surviving partner of A. 
B. James & Co., was defendant, and that the name McKee 
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was used in the writ by mistake; that they had never heard 
of the suit until the service of the writ of garnishment. 

March 15, 1873, plaintiff, by amendment, alleged that John 
Ireland, under a judgment against McRee, surviving part- 
ner of A. B. James & Co., had caused plaintiff to be served 
with a writ of garnishment; that he answered, admitting an 
indebtedness to A. B. James & Co.; that at the same time 
suit was pending in the United States Court at Galveston by tH] 
McRee, surviving partner, &c., against plaintiff and E. A. 
Mayfield and C. C. Cotton, for the same debt admitted by 
plaintiff in the garnishment proceedings under the Ireland 
judgment; that plaintiff, by an arrangement with Mayfield 
and Cotton, had assumed the payment of the entire debt; 
that Mayfield had employed counsel in the suit at Galves- 
ton in the United States Court, and said counsel put in an 
answer for plaintiff, who had not been served with pro- 
cess; that plaintiff, in ignorance of the suit in the United 
States Court, answered admitting the indebtedness; that on 
his answer Ireland obtained judgment and plaintiff paid the 
same; that soon after such payment he learned of judgment 
in the United States Court against himself, Mayfield, and 
Cotton upon the same indebtedness; that he paid said judg- 
ment in the United States Court, which payment was wrong- 
fully enforced, and was a second payment by him of his debt 
to A. B. James & Co. It was also alleged that upon their 
answers Ballinger, Jack & Mott were responsible, insisting 
that the misdemeanor was immaterial, Xe. 

November 14, 1873, judgment by default was taken against 
Robert McRee, and on writ of inquiry being executed, judg- 
ment was rendered, $769.13, against Brown. 

The testimony sustained the allegations in the amended 
petition. Judgment was rendered also against Ballinger, 
Jack & Mott for the sum acknowledged to have been in their 
hands. 

McRee brought the case by writ of error to this court. 
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Opinion of the court. 


Carleton & Robertson, for plaintiff in error, but their brief 
did not come to the hands of the reporters. 


Jackson & Jackson, for defendants in error, cited Mickie v. 
McGehee, 27 Tex., 134; Butterworth v. Kinsey, 14 Tex., 495; 
M’Clelland v. Smith, 3 Tex., 210; Hart v. The State, 38 Tex., 
382; Callison v. Autry, 4 Tex., 371; Lawler v. White, 27 
Tex., 250; 1 Am. Lead. Cases, 738. 


Moors, Assocrate Justice.— While it 1s undoubtedly true, 
as was said by Justice Lipscomb in the case of M’Clelland rv. 
Smith, 3 Tex., 210, that the stringency with which the rule 
as to a variance between the cause of action declared on and 
the evidence offered to support it has been greatly relaxed by 
the more recent decisions, in the English as well as American 
courts, from the rigidity with which it was formerly adhered 
to and enforced, yet we have been cited by the defendant in 
error to no case, and we think none can be found, which will 
sustain a judgment by default agairist Robert McRee, on cita- 
tion by publication to Robert McKee. There is, indeed, in 
our opinion, a palpable distinction and marked difference in 
the question presented by the objection of variance between 
the instruments offered in evidence and described in the 
pleading and that which has to be determined, when it is 
claimed that the party against whom judgment has been ren- 
dered by default is not the same person to whom citation was 
issued and upon whom constructive service has been made 
by publication. 

If there is a mere immaterial discrepancy in the manner 
of writing or spelling the name of the defendant in the citz- 
tion and the judgment, the doctrine of idem sonans may be 
invoked to sustain the judgment, because, in such case, it is 
manifest to the court that the party against whom the judg- 
ment is rendered is in fact the same person upon whom the 
citation was served. And when personal service is had on 
the proper party, though he has failed to appear, there may 
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be more reason in holding him bound, notwithstanding an 
error in the citation, than when notice is given merely by 
publication. In support of a judgment against a non-resi- 
dent on constructive service, evidently the court should in- 
dulge in no presumption not strictly and clearly warranted 
by the record. Certainly the names MeKee and McRee, 
neither to the eye nor ear, convey the idea that they refer or 


apply to the same person. There may be some sort of 


euphony in their pronunciation; but there is no more simi- 
larity of sound between them than there is between “ Doe” 
and “Roe;” and from reading them it would not be sup- 
posed that the same person was referred to more readily than 
would we come to a like conclusion from reading the names 
of these celebrated legal entities. 

There is also another ground upon which the objection to 
the judgment for want of sufficient service upon McRee must 
be held fatal. The original petition is brought to recover 
money alleged to have been paid out at the special instance 
and request of the defendant to discharge a judgment against 
him recovered by Ireland, while the cause of action set 
up in the amended petition is not to recover the money paid 
to Ireland, but money alleged to have been collected from 
plaintiff on a judgment against him in the United States Cir- 
cuit Court for the Eastern District of Texas, wrongfully re- 
covered by McRee after the payment as aforesaid to Ireland. 
This is evidently a different cause of action from that set up 
in the original petition; and under such circumstances a 
judgment by detault cannot be taken against the defendant, 
who has made no appearance, merely by reason of the serv- 
ive of the original petition. (Morrison vr. Walker, 22 Tex., 
20; Erskine v. Wilson, 27 Tex., 118.) 

But though Brown, as he alleges, has paid the same debt 
twice, it may be questioned whether he has taken the proper 
course or applied to the proper tribunal for relief. Fron 
the statement of facts incorporated into and forming a part 
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of the judgment, it seems that his debt to James & Co. was 
one for which he was jointly liable with Mayfield and Cot- 
ton. If it was a partnership debt, it is held in many courts 
that he could not be forced to. pay it on a separate writ of 
garnishment; and if he has done so, without a proper effort 
to protect himself, he is not entitled to relief. (Drake on 
Attach., sec. 561 and note 627.) It is not shown whether 
the writ of garnishment by Ireland was served before or 
after the bringing of the suit in the United States Court. If 
it was afterwards, it seems to be held by the Supreme Court 
of the United States (Wallace v. M’Connell, 13 Pet., 136) that 
the garnishment cannot arrest the suit or preclude the plain- 
tiff from recovering judgment in that court; nor can the 
garnishee protect himself by pleading the garnishment puis 
darin continuance. (Drake on Attach., sees. 701, 702, 703.) 
And if Brown was entitled to relief against the last judg- 
ment, it may also be well questioned whether he should 
not have gone to the court rendering the judgment to obtain 
it, instead of, in effect, attempting to correct it by a collat- 
eral proceeding in another tribunal. Apart, however, from 
these suggestions, which are merely presented for proper in- 
Xestigation and consideration, if necessary in the future pro- 
“ gress of the case, we think it quite obvious that the petition 
on which the judgment is rendered fails to present the facts 
and circumstances connected with and under which the al- 
leged payments were made, with sufficient distinctness and 
certainty to entitle Brown to the relief for which he asks. 
The answers of Ballinger, Jack & Mott to the writs of 
garnishment positively deny any indebtedness or possession 
of any property or effects belonging to the defendant McKee. 
And in their answers to the interrogatories propounded to 
them by Brown, they also deny that they knew or believed 
that the name “ McKee” in plaintiff’s petition was a mis- 
take for “ McRee.” Their answers were not controverted ; 
and even if the judgment against McRee could be upheld, 
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the judgment against them, being in direct conflict with their 
answers, cannot-be sustained. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





‘A. Byzer vy. W. R. JoHNson ET AL. 


1. TRESPASS TO TRY TITLE—LIS PENDENS—NOTICE.—When the 
plaintiff in trespass to try title alleges the execution by his vendee 
of a deed to defendant, under which he went into possession, execu- 
ted before the institution of a former snit by plaintiff against said 
veudee, to subject the Jand to the vendor’s lien, and to which suit 
defendant was not a party, the exclusion of all evidence concerning 
the proceedings in said suit is not error. 

2. NoricE—SALE— LAND—PURCHASER.—AsS against a purchaser from 
the vendee of whose claim there is notice. a sale, had under a decree — 
of foreclosure against the original vendee alone, is ineffectual to 
pass title; it would be otherwise if the original vendee had executed 
a mortgage to secure the purchase-money at the time he received a 
deed; in such case, the two instruments together would constitute 
an executory contract, and title would not pass until payment of 
purchase-money. 


AppraL from Caldwell. Tried below before the Hon. 
Henry Maney. 

On the 20th day of November, 1857, appellant sold the 
land in controversy to P. A. and Martha R. Swann, taking 
three promissory notes, for $875 each, for the purchase-money, 
due in one, two, and three years. These notes were set out 
in the deed from appellant to Swann. 

The notes were not paid. About the time the last note 
became due the war began; and on the 10th day of Febru- 
ary, 1866, the appellant brought his suit to foreclose his vend- 
or’s lien in Caldwell county, where the land is situated. The 
venue was changed to Gonzales county, and on the 14th day 
of October, A. D. 1868, a trial was had, and judgment ren- 
dered, foreclosing the vendor's lien. 
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In that case, the defendants, Swanns, plead general demur- 
rer, general denial, and the statute of limitations, but said 
nothing about having sold the land to the defendants in this 
suit. The appellees were not made parties to that suit. 

An order of sale issued, and on the first Tuesday in Janu- 
ury, 1869, the land was sold by the sheriff of Caldwell county, 
at which sale the appellant (plaintiff in the original suit) be- 
came the purchaser, at $710. 

On the 10th day of March, 1869, appellant brought this 
suit, in trespass to try title, against appellees, and, amongst 
other things, alleged the execution by his vendees of a con- 
veyance to appellees, under which they went into possession 
before the suit to foreclose. On the first trial, appellant re- 
covered judgment for the land and about $800 for rents and 
profits. That judgment was reversed by this court at its last 
term on questions not now before this court. 

At the January term of the court in Caldwell county, an- 
other trial was had, and under instructions from the court to 
do so, the jury returned a verdict for appellees. 

A motion was then made for a new trial, which the court 
refused, and from the judgment the appellant prosecutes this 
appeal. 

The statement of facts shows that— 

1. It was agreed between the parties that the title, both 
legal and equitable, was in appellant Byler on the 20th day 
of November, 1875, the date of his sale to the Swanns. 

2. That appellant sold the land in controversy to P. A. and 
Martha R. Swann on that day, taking for the purchase- 
money three promissory notes, payable in one, two, and three 
years, for $875 each, which were set out in the deed of con- 
veyance made to Swanns. No mortgage or deed of trust to 
secure purchase-money was shown. 

3. Appellants then offered in evidence the transcript of the 
papers and proceedings in the case of Byler v. Swanns, from 
Gonzales county District Court, showing foreclosure of the 
vendor’s lien on the land, order of sale, sale, and sheriii’s re 
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turn, showing Byler to be the purchaser. With this tran- 
script the sherifi’s deed was also offered in evidence, all of 
which was excluded on objections by defendants, for the re:- 
son that defendants, Johnstons, were not parties to the orig- 
inal suit. 

4. Appellant then offered to prove the value of the rents 
and profits, as claimed in the petition, which, being objected 
to, was excluded by the court. 

5. Appellees were then permitted, over the objections of 
plaintiff, to read a deed to them from the Swanns, dated in 
1862, and filed for record in 1863. 

6. Appellant offered to prove by the defendant, W. R. 
Johnston, on cross-examination, that defendants knew, at and 
before their purchase of the land in controversy, that the pur- 
chase-money due Byler from Swann, for the payment of 
which the land was bound, had never been paid; and also 
that defendants knew of the pendency of the suit of Byler r. 
Swann, to foreclose his vendor’s lien, long before judgment 
was rendered therein, and took no steps to make themselves 
parties to that suit. This evidence being objected to by de- 
fendants, the court excluded it. 

7. The court charged the jury to find for defendants; 
which they did, and judgment was rendered accordingly. 
This charge is assigned as error; but no exception was taken 
for that cause. 

8. The plaintiffs applied for a new trial on account of the 
several rulings of the court in the introduction and exclu 
sion of evidence, and on account of this charge the refusal of 
this application for a new trial is also assigned as error. 


L. G. Storey, for appellant.—We think the fee in this case 
remained in the vendor Byler, notwithstanding his deed to 
Swann, as he set out his three promissory notes given for 
the purchase-money in the deed, and retained his vendor’s 
lien to secure their payment. This doctrine has been univet- 
sally held by this court, and is discussed at length by Judge 
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Hemphill in the case of Dunlap v. Wright, 11 Tex., 602-604; 
Howard v. Davis, 6 Tex., 174. 

There seems to be quite a distinction between vendors’ 
liens and mortgages—to secure the payment of borrowed 
money, for instance. 

In the latter case the mortgagor retains the fee. In the 
former case the vendor stands in the attitude of a mortgagee, 
und yet he has and holds the fee until the purchase-money is 
paid, and the moment this is done the seizin will then, and 
not until then, be regarded as having been in the vendee 
from the date of his purchase. (See Dunlap v. Wright, 11 
Tex., 603.) 

Again, in this same case, Judge Hemphill says: « What- 
ever may be the effect of an ordinary mortgage to secure the 

| loan of money or the right of parties thereto, yet where it is 
T to secure the payment of the purchase-money and is executed 
simultaneously with the conveyance, the vendor has, until the 
money is paid or the mortgage foreclosed, the superior right 
to the land.” (Ib., 604.) 

It will not be contended by counsel that appellees did not 
have notice, both actual and constructive, of the outstanding 
notes due Byler for the purchase-money when they bought 
the land of Swann. They are bound to take notice of that 
fact as recited in the deed from Byler to Swann. They also 
had actual notice. 

Appellees are, in no sense of the word, innocent purchasers. 
To be such they must have had no notice of Byler’s claim; 
they must have bought in good faith; they must have paid a 
valuable consideration. They had ample notice of our lien. 
They have not shown good faith by offering to pay off the 
lien, or in any other way. They are expecting equity of this 
court, without a plea upon which to grant it, and without 
offering to do equity by paying the purchase-money. If 
Byler had known that Johnston was a purchaser of the land 
from Swann when he brought his suit against the Swanns to 
foreclose his lien in 1866, Johnston would perhaps have been 
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a proper party, but we contend they are not necessary parties, 
The only object in making them parties is to allow them to 
redeem the land, or to show some good cause why Byler’s lien 
should not be enforced; and if so, under proper pleas, they 
would be allowed the same privilege in this suit; and having 
failed to avail themselves of this right, we think it an evidence 
of a want of good faith. (Hall v. Hall, 11 Tex., 548.) 

3y reference to the petitions in both suits, it will be seen | 
that Byler was, on the 10th day of February, 1866, and is 
now, a resident of Fayette county, Texas, and never was a 
resident of Caldwell county. Having sold to the Swanns in 
1857, and finding them occupying the land exclusively up to 
the date he brings his suit to foreclose, he is not chargeable 





with any notice whatever of Johnston’s purchase, and the 
record discloses no such knowledge until Byler finds it neces- 
sary to bring this suit for trespass, on the 10th day of March, 
1869; and in his petition alleges that he was in quiet and 





peaceable possession on the 5th day of January, 1869, when 
the defendants forcibly ejected him and took possession. 
Under such a state of facts, we think the law would require 
the defendants to tender the amount due Byler into court, 
under a plea claiming the right to redeem. 

We understand this court to hold the doctrine that before 
one can demand equity of the court he must do equity; and 
as there could be no necessity in making the Johnstons de- 
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fendants in the case of Byler v. Swanns, except to give them 
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the right to redeem, we contend that under proper pleading by 
them they could have had the same equitable right enforced 
in this case. This right, however, could only be secured by 
a proper plea; it cannot be done under the plea of “not 
guilty,” or any other plea contained in this record. The 
right to redeem should be an “independent equitable right,” 
and “should be presented by proper averments.” (See Ayres 
v. Duprey, 27 Tex., 593.) And without such a plea on their 
part we could not be required to anticipate their desires and 


to ask a foreclosure as to them. 
oo 
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The strongest case in the Texas Reports in favor of the 
appellees, we think, is the case of Hall v. Hall, 11 Tex., 548, 
and we ask a careful consideration of that case by the court. 

Tn that case the property was personal property, and known 
by the plaintiff to be in the hands of a subsequent purchaser, 
and the question of parties was raised in the same suit and 
not in a subsequent suit, a3 in this case. 

But there is another case almost exactly like the one at 
bar, in which the question was raised, as here, in a subse- 
quent suit, in which Judge Lipscomb delivered the opinion 
of the court, and we understand him to lay down this rule: 
That if C purchased land of B, knowing that the land was 
still liable for the purchase-money due A from B, and 
afterwards A brings suit against Bb to foreclose his vendor’s 
lien, and fails to make C a party, yet if C knows the suit is 
pending, and fails to make himself a party and assert his 
right in that suit to redeem, he is thereby estopped, and can- 
not in a subsequent suit assert his right to redeem. (See 
Webb v. Maxan, 11 Tex., 678.) 

Now let us apply this rule to the facts of this case. 

1. Johnston bought of the Swanns with full notice that 
Byler’s vendor’s lien was retained and had never been dis- 
charged. 

2. Johnstons knew of the pendency of the suit by Byler 
against Swann to foreclose his lien, and failed to make them- 
selves parties. 

But we have a better case than Webb v. Maxan. In that 
ease the mortgagor knew of the subsequent incumbrancer, 
and in his petition proposed to make him, Maxar, a party, 
but never served him with process or took judgment against 
him; not so here. 

There is nothing in this record to justify the conclusion 
that Byler knew anything about the subsequent incumbrakce. 
On the contrary, the Swanns, having continued in exclusive 
possession of the land and premises, would rebut any other 
presumption that might arise from the constructive notice 
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given us by the record of the deed from Swann to.Johnston 
in 1863. Had the Swanns been off of the land, and John- 
ston in actual personal possession, then we might have been 
required to take notice of what the record contained, and 
thereby to have ascertained by what authority Johnston held 
possession. (See Watkins vr. Edwards, 23 Tex., 448; Weth- 
ered v. Boon, 17 Tex., 147-150.) 

We take it the record would. only be constructive notice, 
while the possession was actual notice. The Swanns were 
put in possession in 1857; they held in trust for Byler. 

In the case of Webb v. Maxan, this court attached much 
importance to the fact “that there was nothing in the record 
to show that the mortagee, at the time of the commencement 
of his suit to foreclose his mortgage, knew of the subsequent 
incumbrance, and that there was no evidence that the mort- 
gagor had left the possession of the mortgaged premises.” 

11 Tex., 678.) 

We refer to this language to sustain our view that the 
record of Swann’s deed to Johnston was not sufficient to put 
Byler on notice of the sale while Swann was still in posses- 
sion. By reference to the transcript in the case above cited, 
it will be seen that the deed from Kingsberry to Maxan was 
dated on the 28th day of July, 1849, and recorded the same 
day, just one month before the suit was filed to foreclose the 
mortgage lien. In that case the ‘court also uses this language: 
“The presumption is fair that he (the mortgagor) was in pos- 
session when the suit was begun.” 

The fee in this case remained in the vendor Byler, notwith- 
standing his deed to Swann, as he set out his three promissory 
notes given for the purchase-money in the deed, and retained 
his vendor’s lien to secure the payment of the notes. 


Jackson § Jackson, for appellees.—In appellant’s brief it is 
contended that “the fee in this case remained in the vendor 
Byier, notwithstanding his deed to the Swanns,” and in sup- 
port of this assumption the cases of Dunlap v. Wright, 11 Tex., 
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602, and Howard v. Davis, 6 Tex., 174, are cited. But these 
eases teach a very different doctrine. 

The effect of this is to make the sale a conditional one, 
and of course an executory one. Both of the cases cited 
turned expressly on the fact that a mortgage was taken con- 
temporaneously with the conveyance. Neither of those cases 
has the slightest relevancy to a sale by absolute deed when 
no mortgage or other defeasance was taken from the vendee. 
It was of this last species of sale that Judge Hemphill spoke 
when he said: “If the contract was executed, he (the vendor) 
would have a lien for the purchase-money without a mort- 
gage.” (6 Tex., 182.) And this of course and of necessity 
implies, that the fee and title passed to the vendee by the 
absolute conveyance. 

In the case at bar the deed from Byler to the Swanns was 
absolute upon its face, and no mortgage or other defeasance 
was executed by the Swanns. The legal result is that the 
title did pass from Byler to the Swanns, and the utmost that 
could have remained in Byler was a vendor’s lien. 

In Buchanan v. Monroe, 22 Tex., 541, this court said that 
“the equity of redemption is the real and beneficial estate, 
tantamount to the fee at law,” and in Floyd v. Borland, 33 
Tex., 782, the deduction was correctly drawn that “a decree 
which did not foreclose it (i. e., the equity of redemption) is 
not a decree on which it could be sold;” and therefore it was 
held, that a decree of foreclosure against Fenner, who stood 
precisely in the attitude of the Swanns, could not foreclose 
an equity of redemption vested in his vendee, who stood 
exactly in the attitude of the present appellees. 

A suit to enforce a vendor’s lien is not a proceeding in rem, 
unless it be brought by attachment. Like all other actions 
in personam, all parties to be atiected by it must be cited by 
legal process. There is nothing in suits on vendor’s lien to 
exonerate them from the law governing the jurisdiction of 
courts, or from the principles controlling the effect of their 
judgments and decrees, 
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The following Texas cases sufficiently establish the positions 
we have taken: [all v. Hall, 11 Tex., 547; Duty v. Graham, 
12 Tex., 428; Buchanan v. Monroe, 22 Tex., 542; Laird v. 
Winters, 27 Tex., 442; Mills v. Traylor, 30 Tex., 11; Floyd 
rv. Borland, 33 Tex., 782. 

To avoid the effect of these principles, appellant insists that 
he proposed to prove by Johnston that he bought with notice 
that the Swanns had never paid for the land, and also that 
he knew of the pendency of Byler’s suit against the Swanne. 
But such notice or knowledge could not make the appellees 
parties to the suit, nor make the decree against the Swanns 
res adjudicata against the appellees. 

The appellees were not purchasers pendente lite, nor after 
the decree against the Swanns was rendered. When Byler 
sued the Swanns, the appellees were, and for some four years 
had been, the holders of the legal title, and of the right to 
redeem any lien or incumbrance on the land; and of that 
title and that right they could not be deprived by any decree 
to which they were not parties. (11 Tex., 547.) 


‘the only “notice” 


which could have subjected them or 
their title to the operation of a decree enforcing a lien upon 
the land was legal notice by judicial process. [ven if they 
knew of the suit against their vendors, the Swanns, they 
were not bound to intervene in that suit. They were pur- 
chasers ante litem motam, and citation to their vendors was 
not citation to them. They held adversely to their vendors 
and all the world. 

The case of Webb v. Maxan, 11 Tex., 678, relied on by 
appellant, affords him no support whatever. That was a 
bill to redeem, brought by a party whose own allegations 
showed that there was no equity in his case. 

When the charge was given, the appellant neither excepted 
to it nor asked any other charge, He therefore cannot ob- 
ject to it now. 


GouLp, AssoctatEe Justice.—The plaint-ff, in his amended 
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petition, alleged the execution by his vendees in December, 
1862, several years before the institution of the suit to fore- 
close, of a conveyance to the defendants in this suit, under 
which they entered into possession. Under these cireum- 
stances the defendants cannot be affected by proceedings in 
a suit to which they were not parties, and the court did not 
err in excluding evidence of such proceedings from the 
jury. In more than one case at the late Galveston Term 
the proposition is affirmed that, as against a purchaser of 
whose claim there is notice, a sale had under decree of fore- 
closure against the original vendee alone is ineffectual to 
pass the title. (4 Kent, 186; 1 Dan. Ch, Pr., 277; Watson 
v. Spence, 20 Wendell, 260; Harris v. Beach, 3 Johns. Ch. ; 
Peto v. Hammond, 29 Beavan,91; Mills v. Traylor, 30 Tex., 
11; Buchanan v. Monroe, 22 Tex., 542; Rorer on Jud. Sales, 
secs. 176, 199, 382; 2 Hilliard on Mort., p. 87; Freeman on 
Judg., secs. 162, 201.) 

Counsel contend that the evidence shows that the original 
vendee continued in possession until after the commence- 
ment of the suit to foreclose, and that although the deed to 
the Johnstons was on record, this actual possession would re- 
lieve the plaintiff of the notice which would otherwise arise 
from registration. The evidence, however, is, that after their 
conveyance the original vendees held as tenants, paying 
rent. In Webb v. Maxan, 11 Tex., 678, if the purchaser’s 
deed was on record when the suit for foreclosure was brought, 
it does not so appear in the case as reported, nor does it ap- 
pear that the attention of the court was called to the fact. 
Under'the evidence, as well as the pleadings, the plaintiff was, 
we think, chargeable with notice of the sale to the Johnstons. 

In a suit where the question of title alone is litigated, their 
title is superior to the plainti‘is, and must prevail. The 
pleadings presented no other issues, save that of title, and 
no question is before us as to what may be the equities of 
either plaintiff or defendant: in any other proceeding. (Mann 
r. Faleon, 25 Tex., 272.) 
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It has been contended that, by virtue of his vendor’s lien, 
Byler retained such ownership as would enable him, notwith- 
standing his conveyance, to maintain a suit for possession. 
In the cases cited by counsel, (Dunlap v. Wright 11 Tex., 603, 
and Howard v. Davis, 6 Tex., 174,) the vendee, at the time he 
received his deed, executed a mortgage to secure the pur- 
chase-money ; and it was held that the two instruments taken 
together constituted an executory contract. Those cases are 
no authority for the position contended for. 

AFFIRMED, 





J. Zorn v. JuLIA TARVER AND HusBanp. 

1. COMMUNITY PROPERTY.—Land conveyed by onerous title to the 
wife is subject to execution under a judgment against the husband. 

2. SAME.—The fact that ‘* love and affection’? formed part of the con- 
sideration of a conveyance to a married woman, does not affect the 
character of that part of the property conveyed for some other 
consideration as community property, and an injunction will not 
be allowed to restrain the sale of such community interest under 
execution against the husband. 

3. SAME.—See facts held insufficient to rebut the presumption that land 


es 


conveyed to the wife during coverture was community. 


AppraL from Guadalupe. Tried below before the Hon. 
J. P. Richardson. 

Mrs. Julia Tarver and her husband, E. R. Tarver, brought 
suit against J. Zorn to enjoin the sale of a tract of 1,001 acres 
of land, claimed as her separate property, and levied on as 


the property of her husband under an execution in favor of 


Zorn. 


The land had been sold, April 5, 1870, by the sheriff of 


Guadalupe county, under an order of sale to satisfy a judg- 
ment against E. R. Tarver and others, when Miss C. L. 
Young became the purchaser. 

June 14, 1870, Miss Young, by ordinary title bond, con- 
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veyed the land to Mrs. Tarver, her cousin, for the same sum 
at which it had sold at the sheriff’s sale, to be paid with 
twelve per cent. interest. 

Zorn’s judgment against E. R. Tarver was rendered May 
16, 1870. 

The additional testimony is given in the opinion. 

A decree was rendered perpetuating the injunction, from 
which Zorn appealed. There was no question made on the 
pleadings. 





John Ireland, for appellant, cited Luckett v. Luckett, 11 
La., 246; Dominguez v. Lee, 17 La., 296; Berry v. Wright, 
14 Tex., 274; Ogden v. Giddings, 15 Tex., 485. 


W. E. Goodrich and Jackson & Jackson, for appellees, cited 
Stramler v. Coe, 15 Tex., 217; Gibson v. Fifer, 21 Tex., 263; 
Stiles ». Giddens, 21 Tex., 786; McGehee v. Schafer, 15 Tex., 
204; Story v. Marshall, 24 Tex., 306; Higgins v. Johnson, 
20 Tex., 396; Smith v. Boquet, 27 Tex., 512. 


Moore, Assoctate Justice.—It is unnecessary, if the facts 
were sufficiently developed on the trial of this case in the Dis- 
trict Court to warrant our doing so, for us to say what was the 
actual character of the arrangement between appellees and 
Miss C. L. Young which' led to her purchase of the judg- 
ment of Holloman v. Bee and others, and subsequent pur- 
chase of the land sold under it by the decree of the court. 
For whether we should conclude,, as insisted by appellees, 
that Miss Young acquired by her purchase at said sale an 
absolute and indefeasible title to the land, or, as appellants 
maintain, her title was in fact merely in the nature of a mort- 
gage or as a security for the money loaned to purchase the 
judgment, still there is obviously error in the judgment, for 
which it must be reversed. For, conceding that Miss Young 
acquired by her purchase an absolute and perfect title, coupled 
in no way with any condition or trust whatever, yet as the 













































ZoRN v. TARVER. 521 





Opinion of the court. 








conveyance from her to Mrs. Tarver purports to be on an 
onerous consideration, in the absence of clear and satisfactory 
proof that the land was purchased with Mrs. Tarver’s sepa- 
rate funds, and the conveyance, though in form a sale, was 
in fact a gift, we must regard and treat it as belonging to 
the community estate of appellees. (Huston v. Curl, 8 Tex., 
240, and numerous subsequent decisions.) 

Nor, if we look outside the bond for title to the parol testi- 
mony, upon which appellees rely to show that the land is the 
separate property of Mrs. Tarver, will it warrant or support 
the judgment. The only witness examined on this point was 
I. W. Young, the father of Miss C. L. Young, who testifies 
that his daughter was desirous of assisting Mrs. Tarver, if it 
could be done without injury to herself, and with this object, 
after taking legal advice, purchased the judgment under which 
the land was ordered to be sold. He further says “ That the 
object of witness and his daughter was to make a safe invest- 
ment of Kitty’s (Miss C. L. Young’s) money, and at the 
.same time secure something for the future for Julia C. Tar- 
ver. That after Kittie had bought the land at the sheriff’s 
sale she executed to Julia C. Tarver a bond for title there- 
for, who gave two notes for the purchase-money, bearing 
twelve per cent. interest. Kitty paid for the judgment; that 
Kitty had been paid every dollar, principal and interest, due on 
the notes. The land was worth a great deal more than the con- 
sideration named in the bond for title, but Kitty intended the 
value over that named in the bond for title as a gift to her cousin, 
Julia C. Tarver. There was a money consideration in part, 


’ 


and love and affection in part.” Now, as it was not shown 
that this money consideration was paid with the separate 
funds of Mrs. Traver, or, indeed, that she had any separate 
means from which it could have been paid, it cannot be said 
that as to so much of the land conveyed in consideration of 
the repayment to Miss Young of the amount which it cost 
her, the presumption of community property is rebutted. 
Granting that so much of the land as is in excess in value of 
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this sum of twelve hundred and fifty dollars was a gift to 
Mrs. Tarver, and therefore her separate estate, still, so far as 
anything is shown to the contrary, an undivided interest in 
part of the land was community property, and as such sub- 
ject to appellant’s execution. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





CuARLEs D. Grace v. WADE & MAINs. 


1, LIEN BY JUDGMENT AND LEVY OF EXECUTION.—The lien of the 
judgment creditor who, without notice, has caused a levy to be 
made upon land under his judgment, under an execution directed 
to another county, is superior to the unrecorded deed of a vendee 
of the defendant in execution. 

2. SAME—PURCHASER.—A purchaser under such levy and execution 
with notice is entitled to the rights of the creditor, and his title 
under such purehase is not affected by his notice of the adverse 
claim. 

3. SAME.—At common law the lien acquired By a judgment or levy of 
an execution ¢xtends to and binds only such title or interest as the 
debtor had in the land at the date of the judgment or levy. 

4, SAME.—'The rule as to such liens at common Jaw has been modified 
by our statutes. 

5. REGISTRATION LAWS—CONSTRUCTION OF STATUTES.—Pasclial’s 
Dig., arts. 4988, 4989, construed. The statute, in plain and unmis- 
takable language, says that unrecorded conveyances, whether by 


deed or bond, are void as to two classes of persons, viz: ** All ered- 
itors’? and “subsequent purchasers for valuable consideration 
without notice.” 

SAME.—Pasclial’s Dig., arts. 4988, 4989, 4994, discussed. 

. SAME.—If an unrecorded instrument cannot take effect, but is void 
as to creditors, it is absurd to say that the ereditor’s lien does not 
bind the land to which it applies, or that it cannot be enforced by 
sale of the lau: so bound by it for the payment of the debt, just as 
if no such instrument existed. 

8. SAME.—Nor can the right of the creditor acquired by his lien, not 

merely to purchase himself, but to have the land sold in open market, 

be taken away by the subsequent record of stich instrument. nor 
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can the creditor be precluded from the full benefit of his lien for 
the satisfaction of his demand, except by becoming himself the 
purchaser. 

9. SAME—PURCHASER WITH NOTICE.—Hence a purchaser with notice, 
under an execution sale of land upon which the creditor had estab- 


lished his lien, takes as good title as if the ereditor had himself * 


become the purchaser. 

10. CREDITORS—NOTICE.—Our courts have held these rules only as to 
rights in real estate and in cases where the creditor is unaffected by 
notice at the date his lien is fixed. 

1l. Quere, left undecided whether the creditor, with notice at the time 
of the judgment or levy relied on as fixing the lien, would take any- 
thing against the equity of which he had notice. 

12. OVERRULED.—Price v. Cole, 35 Tex., 461. 

13. CASES DISCUSSED.—Fisk v. Wilson, 15 Tex., 
Donglas, 26 'Tex., 226: Ayres v. Duprey, 27 
Roberts, 33 Tex., 768. 

14, CASES APPROVED.—Blankenship v. Douglas, 26 Tex., 226; Ayres 
v. Duprey. 27 Tex.. 593. 


slankenship v. 


432 ; 
Tex., 593; Orme vt. 


Appeal from Montague. Tried below before the Hon. A. 
2. Wilkinson, 8] ecial judge, 


Ex 


Thomas L. Wade and Lucy A. Mains, surviving widow of 


L. F. Mains, sued Charles D. Grace, J. J. Jones, Martha 
Anderson, and her husband, Aaron Anderson, A. J. Hailey, 
and Ilouston Hailey, claiming 640 acres, interest in a survey 
of a tract of 1,252 acres described in the petition; alleging 
that on February 20, 1869, the defendant, J. J. Jones, for 
valuable consideration, executed his title bond, whereby he 
contracted with plaintifis, Wade and §. F. Mains, to execute 
to them a valid deed by July 1, 1869, for said 640 acres; that 
Wade and Mains had paid the purchase-money, $640, and 
S. F. Mains was dead; that the plaintiff, Lucy A., had 
tiled her bond and inventory under the statute, and that 
Jones reiused to make title to plaintifis for said land. The 
petition admitted an interest in the other defendants in the 
1,252-acres tract, and as to them asked partition. 

C. D. Grace pleaded that on May 1, 1871, Sarah E. and 
William L. Gilcres obtained judgment in the District Court 
of Fannin County against J. J. Jones et al. for $240.83, 
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under which judgment, an alias execution was issued October 
5, 1871, to the sheriff of Montague county; that December 
23, 1871, the sheriff of said county, under said execu- 
tion, levied on two tracts of said 1,252-acres tract, one of 
371 and the other of 147 acres, (describing the tracts;) that 
the execution was returned for want of time to sell; that 
thereafter, on February 7, 1872, a venditioni exponas was issued, 
commanding said sheriff to sell said land so levied on in sat- 
isfaction of said judgment; that sale was made under said 
order on the first Tuesday in March, 1872, when defendant, 
for the sum of thirty dollars, became the purchaser; that the 
sheriff executed a deed to defendant for the lands so pur- 
chased, and “that at the time of the issuance of and levy of 
said execution as aforesaid, the plaintiffs therein had received 
no notice, actual or constructive, of the title bond” set forth in 
the petition from Jones to Wade and Mains, and under 
which they claim; that it had never been registered or filed 
for record in the proper county, and that plaintiffs in said 
execution had no notice of any claim of Wade and Mains to 
said land. 

To the answer of Grace plaintiffs excepted, because it was 
not alleged therein that he (defendant) had no notice of plain- 
tift’s title at or before his purchase at the execution sale. 

The exceptions were sustained and the answer excluded. 

Judgment was rendered for plaintiffs as prayed for, and 
Grace appealed, alleging as error the action of the court in 
sustaining plaintiff’s exceptions to his answer. 


W. O. Davis, and Walton, Green &. Hill, for appellant. 


Potter 4 Dixon, for appellees. 


Moore, Assoctare Justice.—The only question in this 
ease is, whether a vendee of land, who claims title by an 
unrecorded deed, or bond for title, or the purchaser, with 
notice of such deed or bond, at execution vale on a judgment 
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against the vendor, where the creditor has no notice of the 
title or claim of the vendee at the date of the levy of the 
execution, has the better title. The determination of this 
question depends upon the nature and character of the lien 
acquired by a creditor by the judgment and levy of execution, 
and if it is admitted that the lien of the creditor is superior 
to the unrecorded deed of the vendee, whether a purchaser 
under the execution with notice, is entitled to all the rights of 
the creditor. 

Both of these propositions, as we think, are plainly and 
conclusively answered by our statutes. There appears to be, 
however, some uncertainty on the subject in the mind of the 
profession, as well as some contusion in regard to it in the 
later decisions of the court. This seems to us to arise froma 
failure to apprehend the full import and purpose of the stat- 
utes, and from not observing the facts upon which the earlier 
decisions of the court turned and the distinctions adverted to 
by the court in determining those case*. 

It is well settled that the lien acquired by a judgment or 
levy of an execution by the common law, extends to and 
binds only such title or interest as the debtor has im the land 
at the date of the judgment or levy of the execution under 
which the lien is claimed, and that the equitable rights of 
third persons will be upheld against the legal lien of the 
debtor. (Blankenship v. Douglas, 26 Tex., 228.) 

But the rights of the lien creditor, and of third parties 
claiming by unrecorded conveyances, are not to be deter- 


mined with us by the common law, but by the statute changing 


é 


and modifying, and to some extent, at least, entirely abrogat- 
ing the common-law rule in such case. 

Article 4988, Paschal’s Dig., says: “All bargains, sales, 
and conveyances whatsoever, of any lands, tenements, and 
hereditaments, whether they may be made for passing any 
estate of freehold or inheritance, or for a term of years; 
* * * and all deeds of trust and mortgages whatsoever, 
which shall hereafter be made and executed, shall be void as 
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to all creditors, and subsequent purchasers for valuable 
consideration without notice, unless they shall be acknow]l- 
edged or proved, and lodged with the clerk to be recorded 
eecording to the directions of this act, but the same, as be- 
tween the parties and their heirs, and as to all subsequent 
purchasers, with notice thereof, or without consideration, shall 
neverthele:s be valid and binding.” 

And the next sueceeding article expressly shows that title 
bonds, ii, indeed, there could have been otherwise any 
doub; about it, are written contracts in relation to land, 
to which the provisions of the article we have quoted, apply. 

‘the statute, in plain and unmistakable language, says 
that unrecorded conveyances, whether by deed or bond, are 
void as to two classes of persons, viz, “all creditors” and 
“subsequent purchasers for valuable consideration without 
notice.” Now, it will be noted that there is a marked dis- 
tinction between these two classes of persons for whose ' 
benefit the statute was enacted; for while such unrecorded 


“purchasers for a valuable consideration and without notice.” 
And lest there might be any uncertainty in its proper con- 
struction, and to guard against all danger of confounding 
the two classes, as to whom such instrument was declared 
void, without making any qualification or restriction as to 
ereditor:, it enacts, that as to the parties to such instruments, 
and their heirs, and all subsequent purchasers with notice, 
and without valuable consideration, they shall be valid. And 
as still further showing that the came rule was not intended 
to apply to the “ creditors,” as to whom the unrecorded in- 
strument is declared void, as is applicable to “subsequent 


” 


purchasers,” 





the statute again says: “Every conveyance, 
covenant, agreement, deed, deed of trust, or mortgage, in i 
this act mentioned, which shall be acknowledged, proved, or 

certified, according to law, and delivered to the clerk of the 
proper court to be recorded, shall take effect and be valid as 
to all subsequent purchasers for a valuable consideration, 
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without notice, and as to all creditors from the time when 
such instrument shall be so acknowledged, proved, or certi- 
fied and delivered to such clerk, to be recorded, and from 
that time only. (Paschal’s Dig., art. 4994.) 

Now, if the unrecorded instrument cannot take effect, but 
is void as to creditors, it is absurd to say that the creditor’s 
lien does not bind the land to which it applies, or that it can- 
not be enforced by the sale of the land so bour? 5y it for 
the payment of the debt, just as if no such instrun eat ex- 
isted. And it would be equally as absurd to say tht the 
right acquired by the creditor by his lien, not merely t« pur- 
chase himself, but to have the land sold in open market, 
when once secured, can be taken away by the subsequent 
record of such instrument, or that the party holding such lie. 
ean, by subsequent notice, be precluded from the full benefit 
of his lien for the satisfaction and discharge of his demand, 
except by becoming himself the purchaser. 

Tt is searcely necessary to say that our courts, like those of 
other States whose statutes on this subject extend to credit- 
ors, have held that they only apply to and protect creditors 
who have acquired some character of lien upon or interest in 
the land. It may be well to remark that it has also been 
held by our court that the equity of the statute only applies 
to creditors who are not chargeable with notice of the unre- 
corded deed prior to acquiring their lien, differing in this 
respect from the construction given their statute by the courts 
of Virginia, from which ours seems to have been in the main 
copied. But as the creditor in this case had no notice prior 
to the levy of the execution whereby the lien was acquired, 
we are not called upon to choose between these conflicting 
decisions, if this could be now regarded as an open question 
in this court. 

The cases to which we are cited by appellee’s counsel in 
support of the ruling of the court below, are those of Fisk 
ry. Wilson, 15 Tex., 432; Blankenship v. Donglas, 26 Tex., 
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226; Ayres v. Duprey, 27 Tex., 593; Orme v. Roberts, 33 
Tex., 768; Price v. Cole, 35 Tex., 461. 

While i last of these cases unquestionably maintains the 
judgmen .n this case, none of the others can be properly 
said to do so. The leading principles decided in these cases, 
as weil as the essential facts upon which the judgments in 
them rest, are altogether different from those presented by 
the case of Price v. Cole. This manifest difference was not 
adverted to in the opinion in the latter case, but seems to 
have been entirely overlooked by the court. The court evi- 
dently took it for granted the judgments in these several 
cases were absolutely decisive of the case then before it, and 
contented itself, on their supposed authority in its support, 
with the bare announcement of its judgment. 

In Fisk v. Wilson the jury found that the creditor had 
notice of the unrecorded trust prior to the execution of 
his mortgage, and that the injunction was served prior to 
the order of the Probate Court confirming the sale by the 
administrator, under the order of the court, on application of 
the mortgagee. Evidently, neither the creditor nor purchaser, 
under the construction of the statute of this State, was within 
the protection of the statute. The first, because of the notice 
to him before taking his mortgage, and the last, because the 
purchase was not concluded until after the injunction; and 
therefore, if the sale was ever in fact consummated, it was 
done in contempt of the order and process of the court. 

In Blankenship v. Douglas the distinction between the 
common-law lien and that given by our registration statutes, 
or in other words, when a third party asserts against a creditor 
or purchaser under his judgment a title or interest to which 
the registration laws do or do not apply, is fully and clearly 
recognized. Indeed the judgment is rested directly on this 
distinction. The court expressly says that the lien of the 
judgment would have prevailed over an unregistered deed 
from the defendant. But inasmuch as Blankenship claimed 
an equitable estate not within the contemplation of the regis- 
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tration laws, and therefore not affected by them, it held his 
equitable title not within the lien of the judgment. 

In Ayres v. Duprey the distinction between t] _ protection 
given by the registration laws to “creditors” a purchas- 
ers” is pointed out; and the court, after citing authorities 
to show that a purchaser at sherifi’s sale might clai~. the 
protection of the statute as a purchaser without notice, if 
warranted by the facts, and finding that the facts did not 
entitle Ayres, who was both judgment creditor and purchaser 
under the execution, to claim the protection of the statute a: 
a purchaser, it then said he might, nevertheless, be entitled 
to its protection as a creditor. 

In Orme v. Roberts the title set up in opposition to the 
judgment lien sprang from a vendor’s lien, which the court, 
in its opinion, says was not within the registration acts. 
Hence the other party could not claim under them as a 
“creditor,” and as he purchased /is pendens, he was not pro- 
tected as a purchaser without notice. 

If we look at the decisions in other States, by whose regis- 
tration statutes unregistered deeds are declared void as to 
creditors, as well as purchasers for a valuable consideration, 
without notice, it will be found that the decision of Price +. 
Cole is without support elsewhere, as well as in our court. 

In the case of Fish v. Ravesaes, 32 Ala., 45, the Supreme 
Court of Alabama hold that a judgment creditor who not 
having actual notice of a deed of trust not duly recorded 
becomes the purchaser at the sherifi’s sale under his own 
judgment, is entitled to protection as a purchaser without 
notice, although the deed of trust had been recorded before 
the sale. 

It is the settled rule in Tllinois, says its court, that creditors 
are within the protection of the conveyance act, and stand as 
purchasers, and are to be regarded as such. (See McFadden 
v. Worthington, 45 IIL, 362; Guiteau v. Wisely, 47 IIl., 433.) 

The Supreme Court of Virginia, on a thorough analysis of 
its statute, which seems to be almost identical with ours, holds 
34 ° 
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that en unrecorded deed is void as to creditors, whether they 
have notice or not, but good against purchasers with no- 
tice, or those who have not purchased for valuable consid- 
eration; and that a purchaser under a sale in behalf of a 
ereditor holds the right and occupies the place of the cred- 
itor, and therefore is not affected by notice of an unrecorded 
deed. (Guirrant v. Anderson, 4 Rand., 203.) 

In Pollard v. Cocke, 19 Ala., 188, Chilton, J., says: “If 
the deed is not recorded within the six months required by 
law, nor until after a judgment is rendered against the 
vendor, the subsequent registration of the deed does not 
relate back so as to defeat the lien of the judgment, but the 
statute avoids the deed in favor of the judgment creditor, 
who has no notice of such deed, either actual or constructive, 
at or before the rendition of such judgment. <A notice ac- 
quired before the sale, but after the lien attaches, cannot 
operate to divest the lien or affect the title of a purchaser 
under the judgment.” 

And also in Daniels rv. Sorrells, 9 Ala., 436, Collier, Ch. J., 
says “that the title of the purchaser of land at a sale 
under execution, will not be prejudiced, though he have no- 
tice of an unregistered deed, if the plaintiff in execution was 
ignorant of its existence.” To the same effect is the case of 
DeVandell v. Hamilton, 27 Ala., 156. 

In the case of Butler v. Maury, 10 Humph., 420, after quot- 
ing the registration act, the court says: “It follows, therefore, 
that the creditors of the vendor, in the present case, had a 
right to cause the land in question to be levied on and sold 
in satisfaction of their judgment, because, as to them, the 
title bond, not being registered, was null and void. The act 
of the defendant, in causing this sale to be made, was merely 
as their attorney and for their benefit. 

“Tf the creditor of the vendor had right to a sale of the 
Jand, another might purchase. To deny his right to pur- 
chase would be so far to restrict the creditor’s right to sell, 


because his right is that the property shall be sold to the 
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highest bidder to raise a fund for the payment of his debt. 
Nor do we think that the fact that the defendant had been 
attorney for the parties, and had full notice of complainant’s 
equitable right, should affect, in any degree, his title acquired 
by purchase at the sheriff’s sale.” 

So, also, in Pennsylvania, it is held that the holder of an 
unrecorded mortgage, or of a mortgage illegally recorded, 
cannot, by givéng: notice of its existence at the sheriff’s sale 
upon the judgment, bind the estate mortgaged in the hands 
of the purchaser when the judgment creditor had no notice 
of the mortgage when his judgment was entered. (Uhler v. 
Hutchinson, 23 Penn. St., 110; Hulings v. Guthrie, 4 Barr, 
123.) 

And in Shepherd v. Burkhalter, 13 Ga., 443, the court say: 
“In view of the terms of this statute, it is our opinion (espe- 
cially in the absence of proof affecting the conscience of the 
judgment creditor with notice) that if the mortgage in this 
ease was not recorded in time, the lien of these judgments 
’ court, attached to the land, and when 
it was sold under and by virtue of this lien, the purchaser, 
whether he had notice of the unrecorded mortgage or not, 
took the interest which was sold, viz, the estate of, the judg- 
ment creditor in the land, and quoad, that interest in the 
estate must be subrogated to the rights of the creditor.” And 
further says the court, notice given by the mortgagor, nor 
proclamation by the sheriff that the land is sold subject to 
the mortgage, will affect the title of the purchaser, because 
“neither the notice nor sheriff’s proclamation could change 
the law and divest the lien of the judgment; and pro tanto 
the purchaser certainly took title to the property sold.” (See 
also Smith v. Jordan, 25 Ga., 687.) 

We conclude by saying, that while the judgment in Price 
v. Cole is not warranted by the previous decisions in our 6wn 
court or elsewhere, and must therefore be overruled, we 
adhere to and sustain the doctrine to be deduced from the 
case of Ayres v. Duprey, that one who purchases at sherift’s 
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sale may claim protection under the statute as a purchaser, 
even when the judgment creditor himself is not, as creditor, 
within its protection, and rice versa. While he cannot bring 
himself within its provisions in the character of a purchaser, 
he, or others subrogated to his rights, may be entitled to its 
protection as creditor. We also cordially approve and re- 


- affirm the decision in Blankenship v. Douglass, to the effect 


1, 


that the judgment lien on land of the debtoreextends to and 
binds only such estate as the debtor has when the lien at- 
taches, except as this doctrine is qualified by the registration 
laws prescribing the effect of unrecorded conveyances and 
mortgages upon the rights of creditors and purchasers. 


The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





I. L. Waker v. LAWLErR’s Hertrs. 


In 1846 A and B, as attorneys for an administrator, rendered pro- 
fessional services in a suit involving his intestate’s title to a league 
of land; in 1852, C, one of the heirs, conveyed, as sole owner, the 
league in controversy to D, who, in part consideration, assumed the 
payment of the fees due A and B, and executed a mortgage on the 
entire league to secure the payment of the purchase-money. D 
afterwards set aside three hundred and fifty acres of the land to A 
and B in payment for their services in the suit, and made a deed 
thereto. The vendee of A and B, in 1854, conveyed to W. After- 
wards, at a sale on foreclosure of the mortgage to C by E, the admin- 
istrator on his estate, the entire league was purchased by E as C’s 
administrator. C, during his life, recognized the fact that the lands 
conveyed by him were incumbered by the lien for the fees due to 
A and B: Held, 1. In a suit for the land by E against W, that the 
above facts constituted a sufficient defense ; that E could not repu- 
diate the conveyance under which W claimed, without restoring the 
value of the services for which the conveyance under which W 
claimed the land was made, and that W was subrogated to the 
rights of the attorneys Aand B. 2. The heir cannot treat the ad- 
justment of a claim agaiust the estate of his ancestor as a nullity, 
while he enjoys without offering to restore the benefit of it. 
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2. BONA FIDE PURCHASER—EQUITABLE LIEN.—When a bona fide 
possessor or purchaser of an estate pays money in discharge of an 
existing incumbrance or charge upon the estate, having no notice of 
any infirmity in his title, he is entitled to be repaid the amount of 
such payment by the true owner seeking to recover the estate from 
him. 

3. LIMITATION.—Limitation will not begin to run against one who 
establishes an equity based on a conveyance to him by the vendee 
of an heir in adjustment of a claim against the estate with the heir’s 
consent, when a suit to evict is afterwards brought by the repre- 
sentatives of the heir, until after some clear act repudiating the 
adjustment. 





AppEaL from Guadalupe. Tried below before the Hon. 
J. P. Richardson. 

The litigation involving title to the land sued for began in 
1846. (See De Witt v. Miller, 9 Tex., 240.) The lull in the 
proceedings below in this suit for a period of ten years, re- 
ferred to in the opinion, will perhaps be accounted for by the 
pendency of another suit during that period, prosecuted for 
the entire league by one of the heirs of the empresario, Green 
De Witt. (See 39 Tex., 676.) The opinion fully states the 
pleadings on which it is based. 


W. B. Leigh, for appellant.—As early as the case of How- 
ard v. North, 5 Tex., 315, this court gave the right of 
subrogation a very favorable consideration. In this case 
Chief Justice Hemphill says: “This principle of equity has 
been repeatedly recognized by the courts of chancery. It 
was a well-established rule under the Spanish system of juris- 
prudence, and its justice should commend its adoption and 
recognition in all codes and by all courts.” He then quotes 
from Dufour v. Camfrane, 11 Mart., La., 610. 

The proceedings in law will, by courts of equity, be treated 
as valid, though they may be erroneous. But equity will re- 
lieve against their consequences, because the rights thereby 
acquired cannot be retained in conscience. The purchaser 
will be treated as a trustee, and he will not be compelled to 
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surrender until equity was done him. (7 Monr.,615; 8 Dana, 
183; 3 Id., 623.) 

Again, this court recognized this principle in the case of 
Vandever v. Freeman, 20 Tex., 333. (See also Volli v. 
Mleming, 29 Mo., 152; Durham v. Rhodes, 23 Md., 233; 
Matterson v. Thomas, 41 Ill, 110; 5 Barb. 613; 4 Md. Ch. 
Decis., 310; 2 Binney, (Penn. R.,) 382; 9 Barr, 341; 8 La., 
528; 3 La. Ann., 396; 9 Barr, 341.) 

In this case both the plaintiffs and E. B. Miller claimed 
the land under Thos. R. Miller. His representatives, in the 
recovery of this property, had contracted a debt, which cer- 
tainly had a preference over the rights of any legatee or heir. 
If, then, the property of the estate was subject, in the hands 
of the administrator or executor, to the payment of its debts 
and expenses of administration, then no one or more of these 
heirs or legatees could sell a portion or the whole of it, free 
‘ from incumbrances, without first discharging these obliga- 
tions of the estate. If E. B. Miller, then, be either an heir 
or legatee, he could acquire no lien, either by sale or other- 
wise, superior to that of the attorneys who recovered the 
land itself. Theirs was a preferred claim, even as against 
ordinary creditors. Morrison, believing he was acquiring a 
good and indefeasible title to the land, paid off and dis- 
charged this indebtedness of the estate of Thos. R. Miller, 
and was then undoubtedly subrogated to the rights of those 
for whom he paid the claim. If they had no rights, then he 
had none; but if they had rights, then the appellant is enti- 
tled to be subrogated to them. 


(The name of no attorney is signed to the briefs furnished 
the reporters for appellee.] 


Govutp, Assocrate Justice.—Originally, this was a suit for 
partition of a league of land, brought in 1858, by Lawler’s 
heirs against appellant Walker, A. Herron, and others. In 
1868, (and as to the history of the case during these ten years 
the record is silent,) Walker filed a cross-bill, making the ad- 
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ministrator of E. B. Miller a party, and, by agreement, in 
December, 1872, the case was tried as a suit for the recovery 
of the entire league of land, by Lawler’s heirs and Harwood, 
administrator of E. B. Miller’s estate, as plaintiffs, against 
Walker, as a defendant; the latter abandoning “all issues 
made in his pleadings, save and except the issue wherein it is 
sought to subrogate defendant to all the rights of his vendors 
as against the. estates of Thomas R. Miller and E. B. Miller, 
upon which point the court sustained exceptions to defend- 
ant’s pleadings, and he declining to amend, judgment was 
rendered in favor of appellees for the land in controversy. 
Whether these exceptions were properly sustained, is the 
general question presented, and in order to its determination 
and to ascertain who were his vendors, and the nature of 
their rights, to which he claimed to be subrogated, it is neces- 
sary to state the substance of the pleadings of Walker. 
Walker alleged the institution, in 1846, by Vanderlip and 
Anderson, attorneys, of a suit in favor of one Hawkins, ad- 
ministrator of T, R. Miller’s estate, against one De Witt, for 
the league of land in controversy, and that it was prosecuted 
(Gordon taking the place of Anderson, who died) to a suc- 
cessful termination in the District Court in October, 1851, 
and was, on appeal, affirmed in this court in 1853. (See 9 
Tex.) A written agreement between Hawkins and Vander- 
lip & Anderson was set out; but we ate of the opinion that it 
had no reference to the suit brought by Vanderlip & Gordon, 
and that their right to compensation for their services was 
not founded on that contract. In May, 1852, it is alleged 
that E. B. Miller, stated to be sole owner of T. R. Miller’s 
estate, conveyed by deed the entire estate, including the land, 
to one A. Herron, who, as part consideration, assumed pay- 
ment of the fees due said attorneys, and who executed to Mil- 
ler a mortgage on all the lands of the estate to secure his 
notes to Miller for the purchase-money; that on demand of 
Vanderlip for one tenth of the land or its value, “the said E. 
B. Miller having previously recognized their rights thereto,” 
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certain three hundred and fifty acres were valued at $2,214, 
and set aside as a reasonable fee, and, by direction of Van- 
derlip, a title bond, and afterwards a deed thereto, was made 
by Herron to Wesley Morrison, who, on January 2, 1854, 
conveyed to Walker. The death of E. B. Miller, and the ad- 
ministration on his estate by Harwood; the death of Herron, 
and the administration on his estate by G. E. L. Herron; the 
approval and allowance of the notes and mortgage against 
Herron’s estate, and the procurement, by Harwood, from the 
County Court of an order of sale of the mortgaged land in 
November, 1863; a sale thereunder, in 1868, to Harwood, 
and conveyance to him, as edministrator of E. B. Miller, are 
also alleged. The cross-bill further claims that if Walker’s 
title to the land should fail, that he be subrogated to the 
rights of Vanderlip, Anderson, and Gordon, to whom his 
vendor, Morrison, paid, in consideration for the land, a legal 
and equitable claim again:t the estate of Thomas Kh. Miller, 
and prays that Harwood, as administrator and individually, 
be made a defendant; and that if he cannot hold the land, 


that he have judgment against the legatee: of 'T. R. Miller, or 


their heirs as legatees, for $2,214, with interest, and for gene- 
ral relief. In an answer filed December 12, 1873, (most of! 
which was an attack on the alleged will of T. R. Miller, under 
which Lawler’s heirs claimed,) it was averred that E. b. Mil- 
ler and Richard and Thoma: Dabney Miller were next of kin 


and heirs of Thomas R. Miller. In an amended answer of 


same date, defendant assert: that the claim of Vanderlip, An- 
derson, and Gordon was for expenses of administration, and 
constituted a preferred claim and lien on the property of the 
estate; that E. B. Miller, in his deed to Herron, “recognized 
wnd confirmed the fact that the lands or parts of lands con- 
veyed by said deed were encumbered by fees due and other 
charges of litigation; that there“ore all parties claiming by, 
through, or under said E. B. Miller, were estopped trom de- 
nying the existence of said charges and encumbrances.” The 
exceptions of Harwood to Walker’s pleadin 
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necessary to consider them, raise two questions: Ist. Are 
such facts stated as show that Vanderlip & Gordon held a 
claim which gave them an interest in the league of land, or 
constituted a charge upon it in the hands of E. B. Miller or 
his representatives? 2d. Does Walker show that he is enti- 
tled to the benefit of that claim ? 

As to the first point, without reference to the written 
agreement of Vanderlip and Anderson, the averments of the 
cross-bill and answers show that Vanderlip and Gordon ren- 
dered services to the estate of Thomas R. Miller which gave 
them a just claim against that estate in the hands of E. B. 
Miller, and which was recognized by the latter as such to the 
extent of ten per cent. of the value of the league of land 
recovered by their efforts. Because the debts of the de- 
ceased and the expenses of administration are charges against 
the estate in the hands of the heir, E. B. Miller and his ven- 
dor, Herron, held the property of the estate of T. R. Miller 
subject to that claim, when it was supposed to be adjusted by 
a conveyance by Herron of part of the encumbered estate 
for that purpose, and the claim was given up in considera- 
tion of the land so conveyed. 2d. In regard to the right of 
Walker to protect himself, under this claim, against any 
action of E. B. Miller or his representatives interfering with 
the adjustment, and claiming back the land conveyed in pay- 
ment of the claim, we think the equities which support that 
right are strong and clear. Let us suppose that E. B. Miller, 
shortly after the adjustment, had brought suit on his mort- 
gage against Herron, and had made parties of Vanderlip and 
Gordon and their vendors, Morrison and Walker, seeking 
to subject the land in their hands. It will not be questioned 
that in such a suit the claim of Vanderlip and Gordon could 
have been set up as against Miller as still unsettled, and as 
entitled to be first paid out of the proceeds of the foreclosure. 
Miller could not, at the same time treat the adjustment as a 
nullity and claim the benefit of it. If made with his assent, 
he had no right to disturb it. If made without his assent, 
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whilst it was allowed by him to remain undisturbed, the set- 
tlement inured to his benefit, and when he and his repre- 
sentatives see fit to repudiate it, they should restore the ben- 
efit received. The principle is the same which entitles a 
bona fide purchase at an execution or administration sale, held 
to be void, to be substituted to the rights of the execution or 
other creditor who received the proceeds to the extent of 
the purchase-money paid. (Howard v. North, 5 Tex., 116; 
Volli’s Heirs v. Fleming’s Heirs, 29 Missouri, 152; Springs 
v. Harren, 3 Jones’ Eq., N. C., 95; Scott v. Dunn, 1 Dev. 
& Bat. Eq., 426.) 

The principle is the same said by Justice Story to be a 
broad principle of the Roman law. “It is that, where a bona 


fide possessor or purchaser of real estate pays money in dis- 


charge of any existing encumbrance or charge upon the 
estate, having no notice of any infirmity in his title, he is 
entitled to be repaid the amount of such payment by the true 
owner seeking to recover the estate from him.” (Bright v. 
Boyd, 1 Story, 478, as cited in 29 Mo., supra; see also 
Bright v. Boyd, 2 Story, 607.) 

In this case, Herron was not an interloper; and Vander- 
lip, in settling with him, took, ‘as against E. B. Miller’s estate, 
a legal title, subject only to the mortgage of Herron to Mil- 
ler. His claim, then, constituted a charge upon the land 
superior to the mortgage; and Walker, who bought the 
land, takes all the rights in the land which Vanderlip had. 
Walker, certainly, as the owner of the equity of redemption, 
was entitled to redeem the mortgage, and also to contest it, 
by showing that he represented in equity what was equiva- 
lent to a prior mortgage, and it does not appear why those 
rights may not be yet asserted. Limitation would not com- 
mence until a clear act of Miller or his representatives repu- 
diating the sale by Herron, and the pleadings show nothing 
which would put the statute in motion prior to Walker’s 
cross-bill. It does not.appear to have been intended to 
admit by the agreement made, that Walker was precluded 
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in any way by the foreclosure in the Probate Court, to 
which he does not appear to have been a party; and it cer- 
tainly was not intended to admit that those proceedings cut 
off his right to be subrogated to the right of his vendors. 
The indefiniteness of the issues intended to be presented by 
the agreement has been one difficulty in this case; but, not- 
withstanding this indefiniteness, we think there was evident 
error in sustaining the exceptions of Harwood, administrator 
of E. B. Miller, and this error requires a reversal of the 
cause as to all parties. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





JosEPH LANDA V. JACOB OBERT. 


MALICIOUS PROSECUTION—PRACTICE—PROBABLE CAUSE.—What 
facts and circumstances amount to probable cause is a pure question 
of law; whether they exist in any particular case is a question of 
fact for the jury. 

2. PROBABLE CAUSE.—The most approved definition of probable cause, 
and which commends itself as the true one, is given by Mr. Justice 
Washington in 3 Wash. C. C., in Munro v, Dupont ef al.; “A reason- 
able ground of suspicion, supported by circumstances sufficiently 
strong in themselves to warrant a cautious man in the belief that 
the person accused is guilty of the offense with which he is charged.”’ 

ATTORNEY’S FEES AS PART OF DAMAGES.—Where a person is ¢ch- 
titled to vindictive damages, the jury, in making up their verdict, may 
consider the plaintiff's expense in prosecuting the suit; and if their 
verdict is not so grossly excessive as to warrant the court setting it 
aside, no inquiry can be made as to the inducement operating on 
their minds in reaching their conclusion. 

4, SAME.—We think the plaintiff entitled to recover his attorney fees 
only where they are a part of the damages resulting as the natural 
and proximate consequence of the act complained of. 

5. DuRESS.—Threats of a criminal prosecution for embezzlements and 
of a civil action for money claimed to have been wrongfully and 
fraudulently withheld, not importing a purpose to make any un- 

usual, harsh, oppressive, or illegal use of the process threatened, do 
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not constitute duress such as will avoid a contract entered into un- 
der such influence. 

6. EVIDENCE.—An affidavit made for change of venue is not admissable 
in evidence in a suit for slander and false imprisonment. 

7. SLANDER—E VIDENCE—GENERAL REPUTATION.—In an action for 
slander the publication cannot be proved by general reputation ; and 
evidence of reputation of such fact should be excluded. 





APPEAL from Comal. Tried below before the Hon. J. P. 
Richardson. 

Landa owned and operated a grist and flouring mill at New 
Braunfals for a number of years; Obert was his miller, and 
after several years was suspected by Landa of appropriating 
money received from the mill belonging to his employer. A 
detective was employed, and Landa became satisfied of Obert’s 
guilt; lawyers were employed to bring suit, but they 
having a personal interview with Obert, a settlement was 
made, September 12, 1870, between them, whereby Obert 
paid Landa $1,185 in gold, and surrendered two notes he 
held, on Landa, amounting to $1,815; in the aggregate 
$3,000. It was also further agreed and settled that an account 
of Obert against Landa for $450, for labor, should be offset 
by articles—meal, brand, &e.—alleged to have been taken by 
Obert from the mill. 

_ It seems to have been agreed that no publicity should be 
made of the affair, but the grand jury of Comal county indicted 
Obert for embezzling, and in the prosecution Landa was 
examined as a witness. On trial, Obert was acquitted. On 
January 9, 1871, Obert brought suit in the District Court of 
Comal county against Landa, to recover the money he had 
paid Landa, for the amount of the two notes he had 
surrendered, for account for services rendered, Xc., and 
for slander, in that Landa had charged him with embezzle- 





ment and for malicious prosecution, laying damages at twenty 
thousand dollars; and also alleging that the money he had 
paid, the notes surrendered, and the settlement on 12th 
September, 1870, was procured by duress, 

Landa, January 20, 1872, pleaded a general demurrer and 
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general denial. On the same day a motion was made by 
him for change of venue, which was granted, and the case 
was transferred to Guadalupe county. 

August 18, 1871, Landa, amending his answer, pleaded 
that the settlement of 12th September, 1870, was full and 
complete between the parties; that there was no force used, 
no threats or undue influence brought to bear to induce the 
settlement; that the same was freely and voluntarily made 
after Obert had consulted his friends, and that if the settle- 
ment should be set aside, then that he (Landa) was entitled 
to recover $25,000, the value of the money and proceeds of 
the mill which had been appropriated during the years of his 
employment. 

The jury found a verdict as follows: 

“We, the jury, find for the plaintiff for the amount of the 
two notes, $1,185 in gold, at eight per cent. interest, and for 
un account of $450, for services rendered, at eight per cent., 
and $1,000 for attorney’s fees in this suit.” 

Upon the verdict judgment was rendered, from which 
Landa appealed. 


John Ireland and W. M. Rust, for appellant, cited Hill. on 
Torts, ch. 7, §§ 2,3; Onslow v. Horne, 3 Wils., 177; Towns. 
on Lib. and Slan., p. 38; Wheeler v. Nesbitt, 24 How., 544; 
2 Greenl. Ev., 153, 553; Ellis v. Thelman, 3 Cal., 3; McNeese 
rv. Herring, 8 Tex., 151; Griffin v. Chubb, 7 Tex., 603; Hit- 
son v. Forest, 12 Tex., 320; Chandler v. MePherson, 11 Ala., 
916; Hall v. Suydam, 6 Barb., 83; Stone v. Crocker, 24 Pick., 
81; Stone v. Swift, 4 Pick., 389; 1 Cooley’s Blacks., 133; 
Brown +. Pierce, 7 Wall, 215: Phelps v. Zuschlag, 34 Tex., 
371; Spaulding v. Crawford, 27 Tex., 155; Story on Cont., 
§ 894; Chit. on Con., 193; Crowell v. Gleason, 1 Fairf., 325; 
Watkins v. Baird, 6 Mass, 506; Foshay v. Ferguson, 5 Hill, 
154; Baker v. Morton, 12 Wall.,158; Vanderhoven r. Nette, 
32 Tex., 184; Inhabitants of Worcester v. Eaton, 11 Mass., 
379; Alexander vr. Pierce, 10 N. H., 494; Eddy v. Herrin, 
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17 Maine, 338; Wilcox v. Howland, 23 Pick., 167; Worce:ter 
v. Eaton, 13 Mass.,371; Knapp v. Hyde, 60 Barb., (N. Y.,) 80; 
Barret v. French, 1 Conn., 356; Bosley v. Shannon, 26 Ark., 
280; 1 Pars. on Con., 393; Fulmer v. Harmon, 3 Strobh., 
576; Waller v. Cralle, 8 B. Monr., 11; Bingham +. Sessions, 
6 Sm. & Marsh., 13; Chase v. Daynal, 7 Greenl., 134; Kerr on 
Fraud, 189, 190; Juzon v. Toulmin, 9 Ala., 662; Green vr. 
Thompson, 2 Ired., 365; Dunn v. Chambers, 4 Barb., 376; 
4 Kent, 452; Broom’s Leg. Max., 201: Knibbs v. Hall, 1 
Esp., 84; Brown v. McKinally, 1 Esp., 279; Cartwright v. 
Rowley, 2 Esp., 723; Morgan v. Palmer, 2 Barn. & Cress., 
729; Tyler v. Smith, 18 B. Monr., 793; Elliott v. Swartwout, 
10 Pet., 137; Marietta v. Slocumb, 6 Ohio N. 8., 471; Reid 
v. Dunklin, 5 Ala., 205; Claiborne v. Tanner, 18 Tex., 78; 
1 Chit. Cr. Law., 644; Bacon’s Ab’r, tit. “ Verpict;” Jack- 
son v. State, 21 Tex.,675; Langley v. Warner, 3 Comst., 327; 
Jenks v. Hallet, 1 Cai. R., 60; Dallam, 494; McConkey +. 
Henderson, 24 Tex., 212; Burton v. Anderson, 1 Tex. 98; 
Fowler v. Willis, 4 Tex., 46. 


Waelder § Upson and W. E. Goodrich, cited Vanderhoven v. 
Nette, 32 Tex., 184; Wells v. Barnett, 7 Tex., 584; Walker 
v. MeNeils, Dallam, 544; 1 Story Eq., 343; Fulmer v. 
Harmon, 3 Strobh., 576; Ledyard v. Brown, 27 Tex., 406; 
Raines v. Calloway, 27 Tex., 685; Mays v. Lewis, 4 Tex., 
45; Smith v. Tucker, 25 Tex., 603; Kuhlman v. Medlinka, 
29 Tex., 385; Moke v. Fellman, 17 Tex., 368; Smith v. 
Sherwood, 2 Tex., 460: Oliver v. Chapman, 15 Tex., 400; 
Cole v. Tucker, 6 Tex., 266; Sedg., on Dam., 26, 27, 38, 97, 
98, 100; Bracken v. Neill, 15 Tex., 115; Flack v. Neill, 22 
Tex., 255. 


Moorg, Assocrate Justice.—This suit was brought by the 
appellee, Jacob Obert, to recover of appellant, Joseph Landa, 
damage: for aslander, which he alleges said Landa published 
concerning him, also for damages on account of a malicious 
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prosecution alleged to have been instituted against him by 
Landa, and to avoid a contract of settlement made between 
himself and Landa for duress, and to recover the money 
paid on said settlement, and the principal and interest due 
him on the notes and accounts surrendered to Landa on said 
settlement. 

Quite a number of witnesses were examined on both sides 
in reference to each of these causes of action set up in the 
petition, and the jury were instructed upon them at length 
by the court. It seems, however, from the verdict, the jury 
only found in favor of Obert on the question of duress. It 
is therefore unnecessary for us to give a critical consideration 
to the questions presented in the record relating to the other 
grounds of action. . 

No objection has been taken to the charge of the court on 
the subject of slander; and from such examination as we 
have given it, we do not perceive that there is anything in it 
of which appellant can make any serious complaint. 

But, in regard to malicious prosecutions, the charge seems 
not so unexceptionable. The jury were correctly told that, 
to entitle the plaintiff to recover on this branch of his suit, 
it must appear that he had been prosecuted by the defendant 
without a probable cause, and with a malicious intent, and 
that the prosecution was at an end. 

We do not think, however, they were informed with suf- 
ficient clearness what in law would amount to probable cause, 
or the want of it. 

What facts and circumstances amount to probable cause is 
a pure question of law. Whether they exist or not in any 
particular case, is a pure question of fact. The former is ex- 
clusively for the court, the latter for the jury. “When the 
facts are in controversy the question of probable cause must 
necessarily go to the jury, and then the court must give such 
instruction as will enable them to draw the correct conclusion 
from the facts as they find them and the law thus given.” 
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(Stone v. Crocker, 24 Pick, 81; Center v. Spring, 2 Iowa, 
393; 2 Greenl. Ev., sec. 454.) 

“No exclusive definition of probable cause,” as is said in 
Cole v. Curtis, 16 Minn., 195, “can be given, but that most 
approved by authorities, and which commends itself to us as 
the true one, is that laid down by Mr. Justice Washington in 
Munns v. Dupont et a/. 3 Wash. C. C., where he defines it to be 
‘areasonable ground of suspicion, supported by circumstances 
sufficiently strong in themselves to warrant a cautious man 
in the belief that the person accused is guilty of the offense 
with which he is charged.’” (4 Cush., 217; 2 Den., 617; 17 
Ill., 683; Wheeler v. Nesbitt, 24 How., 545; Stansbury v. 
Fogle, 27 Md., 381.) 

This defect in the charge, however, is one merely of omis- 
sion, of which appellant cannot complain. But the instruc- 
tions given by the court, that the jury might in assessing 
damages allow the plaintiff such expenses of prosecuting this 
suit as were proven, not to exceed the amount alleged 
in the petition, is of a different character. It is obvious, from 
the petition and evidence introduced by the plaintiff to prove 
the value of counsel fees for prosecuting this suit, that the 
court by this instruction intended the jury to understand that 
plaintiff was entitled to recover such fees as a part of his 
damages, if the jury found in his favor in this branch of the 
case. 

When a party is entitled to vindictive damages, the jury in 
making up their verdict, may, no doubt, if they are so dis- 
posed, consider the plaintift’s expenses in prosecuting the suit. 
And if their verdict is not so grossly excessive as to warrant 
the court setting it aside, no inquiry can be made as to the 
inducement operating on their minds in reaching their conclu- 
sion. And there are, unquestionably, cases in which the court 
has suggested such expenses as a proper subject for the consid- 
eration of the jury in fixing damages that should be allowed the 
plaintiff. But we are of opinion that the decided weight of 
authority is against the proposition that the plaintiff has the 
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right to claim his counsel fees, even in such cases, as a part of 
his damages. For if so, and the jury failed to allow them, it 
would seem their verdict should be set aside. But no case 
can be found, we imagine, where a verdict has been set aside 
on this aceount. 
There is, unquestionably, some conflict in the- decisions, 
and we readily admit that some of the earlier decisions of 
this court tend in some degree to maintain the proposition 
that when fraud or malice are of the gist of plaintiff’s action, 
he may recover his counsel fees in prosecuting the suit as 
part of his damages. But while we do not mean to intimate 
that there are no cases in which the plaintiff may be entitled 
to their recovery, he is only entitled to do so, as we think, where 
they are a part of the damages resulting as the natural and 
proximate consequence of the act complained of. (Hicks v. 
Foster, 13 Barb., 663.) 
In Lincoln v. The Saratoga and Schenectady R. R. Co., 
23 Wend., 425, Chief Justice Nelson, in delivering the opin- 
ion of the court, remarks, “The charge as to expenses, beyond 
taxable costs and counsel fees, in conducting the suit, as a 
specific item of damages to be taken into account, I am in- 
clined to think was erroneous. These have been fixed by 
law, which is as applicable in damages as in debt.” 
And in Day v. Woodworth, 13 How., 363, while vindi- 
cating the principle allowing the jury to give exemplary, 
punitive, or vindictive damages in certain cases, Green, J., 
says, “That while damages assessed by way of example may 
indirectly compensate the plaintiff for money expended in 
counsel fees, these fees cannot be taken as the measure of 
punishment, or as a necessary element in its infliction. As 
has been well remarked, “if the plaintiff is to recover damages 
for his counsel fees when he succeeds, he ought to pay the 
defendant like fees when he fails in his suit. The law, how- 
ever, entitles the defendant to no such redress.” (13 How., 
363.) In Steppe v. Smith, 71 Pa. St., 286, the Supreme 
Court of Pennsylvania reaffirms the case of Good v. Mylin, 
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8 Barr, 57, which expressly overrules Wirt v. Vickers, 8 
Watts, 227, and Rogers v. Falls, 8 Barr, 159, and holds it 
clearly erroneous to instruct the jury, in case of fort, to include 
in their verdict expenses incurred in establishing plaintitt’s 
right. “So to charge,” says the court, “was to forget that 
only such damages could be recovered as arose out of the 
injury, and not to allow them as a consequence of bringing 
the suit. This was wrong in logic as well as in law.” In 
Howell v. Scroggins, 48 Cal., 356, the court below had in- 
structed the jury that they were not limited in assessing dam- 
ages to mere compensation, but might give exemplary dam- 
ages, and could take into consideration the plaintiff’s expenses 
in prosecuting the suit. The court, after a review of the gen- 
eral current of decisions on the subject, were reluctantly 
compelled to reverse the judgment. It says, “The damages 
found by the jury were not excessive, and if we could feel at 
liberty to disregard the error of the court below, or were 
satisfied that it did not influence the action of the jury, we 
should affirm the judgment.” In Earle v. Tupper, 45 Vt., 
283, the court say, “The great weight of authority seems to 
be opposed to the allowance of counsel fees as an element 
of damages, even in cases proper for exemplary damages; 
at least there is so much authority that way, that this court 
is at liberty to disregard these the other way, if necessary to 
follow the rule most in accordance with legal principles and 
sound reason.” (See also Hoadly v. Watson, 45 Vt., 289; 
Barnard v. Poor, 21 Pick, 378; Fairbanks +. Winter, 18 
Wis., 287; Stimpson v. The Railroad, 1 Wall., Jr., 167.) 

As has been already remarked, the verdict in favor of the 
plaintiff seems not to have been based on this branch of 
plaintiff’s action. If, therefore, there was no other error for 
which the verdict should be reversed, the consideration of 
this point would at present have been unnecessary. But as 
the case will have to go back to the District Court, we can- 
not say that its determination may not be es ential to the 
correct decision of the case on another trial. 
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The alleged duress which is evidently the main ground of 
action, and the one upon which the jury rendered their ver- 
dict, consists entirely in threats of a civil action and criminal 
prosecution, unless plaintiff would, without delay, satisfacto- 
rily settle and account with the defendant in this case for the 
money claimed to have been embezzled by plaintiff. On 
this branch of the case the court instructed the jury, as fol- 
lows: “If you believe from the evidence that the plaintiff 
made the settlement referred to under a threat or threats 
made by defendant of mischief to the person or property of 
the plaintiff, or to his good name, and the threat or threats 
were of sufficient importance or severity to influence the 
conduct and overcome the prudence of a person of sound 
mind and ordinary firmness, then you will consider the settle- 
ment referred to as void.” 

By this charge the court, as we think, extended the rule, as 
to duress per minas, much beyond the limit within which it is 
restricted by all well-considered cases upon the subject which 
have come under our observation. And certainly we have 
been cited to no decision by appellee’s counsel which sup- 
ports it. 

Duress which avoids a contract is either by unlawful re- 
straint or imprisonment; or, if lawful, it must be accompanied 
by cireumstances of unnecessary pain, privation, or danger ; 
or when the arrest, though made under legal authority, is 
for an unlawful purpose, (Phelp v. Zuschlag, 34 Tex., 380;) 
or from threats calculated to excite fear of some grievous 
injury to one’s person or property. (1 Pars. on Cont., 392; 
Met. on Cont., 23.) 

Jontracts could only be avoided for duress per minas, ac- 
cording to the earlier decisions, for fear of life, of loss of 
member, of mayhem, or of imprisonment; but it seems to 
be now admitted that contracts may be avoided when induced 
on threats of injuries for which full and adequate compensa- 
tion cannot be expected from the law, (McGowen +r. Bush, 17 _ 
Tex., 195;) or where one’s necessities are so great as not to 
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admit of his awaiting the ordinary process of the law for his 
relief. 

Viewing the evidence relied upon to prove duress in the 
most favorable light possible for appellee, it can amount to 
no more than threats of a criminal prosecution for embezzle- 
ment, and of a civil action for the money which appellant 
claimed had been wrongfully and fraudulently withheld from 
him by appellee. There can be no pretence that the alleged 
threats import a purpose to make any unusual, harsh, oppress- 
ive, or illegal use of the process, either civil or criminal, with 
which it is insisted appellee was threatened. Now, it is well 
settled, that the fear of imprisonment which constitutes duress 
is fear of illegal imprisonment, or imprisonment under such 
circumstances as, if carried into effect, would amount to du- 
ress by force. Hence, the mere fear of imprisonment from 
a lawful prosecution cannot possibly be regarded as duress. 
(Mete. on Conts., 24; Pars. on Cont., 394.) 

In the case of Harmon v. Harmon, 61 Me., 227, the court, 
in discussing the doctrine of duress per minas, says: “A prose- 
cution cannot come under either of the items of personal vio- 
lence. Unless, therefore, it implies imprisonment, it cannot 
_ constitute duress. All the cases to which our attention has 
been directed, or which, after considerable research, we have 
been able to find, hold threats of prosecution sufficient to 
avoid an act only as they are connected with threats of im- 
prisonment, either illegal in its beginning, or which by abuse 
becomes illegal. * * * There is, in this case, no allusion 
to any precept issued or to be issued. A threat of prosecu- 
tion simply, before the commencement of legal proceedings, 
does not necessarily include an arrest. It is no more than 
an assertion that the proper steps will be taken to institute a 
process, which may or may not result in an arrest of the 
person. And whether the process is to be initiated before a 
magistrate or the grand jury, the law so shields it by the oath 
of the complainant and witnesses, as well as the official oaths 
and responsibilities of the magistrates, that the danger of im- 
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prisonment from such a threat is too remote and contingent 
to overcome the will of an innocent person of common firm- 
ness.” 

And certainly, if the threat of criminal prosecution does 
not amount to duress, it is unnecessary to say that the mere 
threat of a civil suit will not do so. 

While the finding of the jury, as we have said, must, from 
their verdict, have been predicated upon the alleged duress, 
still they gave appellees the sum of one thousand dollars “ for 
attorneys’ fees in this suit.” In this particular the verdict is 
clearly unauthorized and erroneous, not only for the reasons 
already stated, but also because the petition contains no alle- 
gations in reference to the expenses of prosecuting this branch 
of the suit. Nor does the evidence show the value of attorney 
fees for prosecuting the suit merely for the alleged duress. 
Neither were the jury warranted by the instructions given 
them by the court in allowing counsel fees, except as damages 
for malicious prosecution. 

The reading of the affidavit and motion to change the 
venue was certainly irregular and uncalled for, and appel- 
lant’s objection to it should have been sustained. 

The objection to the answer of the witness, Schimmelfining, 
to the sixth direct interrogatory was well taken. The effect 
of this answer is to prove by general reputation that Landa 
charged Obert with the theft on which the action for slander 
is predicated. General reputation is not admissible to prove 
publication. Nor was it proper to allow the statement made 
by Landa, as a witness on the trial of Obert for embezzle- 
ment, to be given in evidence without qualification. Cer- 
tainly his statements as a witness were not admissible in sup- 
port of the action for slander. (Osborn v. Fosher, 22 Mich., 
209.) And if the proper exceptions were taken to this evi- 
dence and that of the witness Schimmelfining, they should 
have been sustained. The bill of exceptions does not state 
the grounds upon which this, as well 2s the other testimony, 
claimed to have been improperly allowed to go to the jury, 






































550 Pucket v. JOHNSON. [Austin Term, 





Opinion of the court. 





was objected to; we cannot therefore say that it exhibited 
any error of which appellant can complain. 
The judgment is reversed and the cause remanded. .« 


REVERSED AND REMANDED. 





JuLIA Pucker ET AL. v. Joun D. JonNsoN AND WIFE. 

1. SUITS AGAINST COMMUNITY PROPERTY—PARTIES.—Whiile an es- 
tate is in course of administration in the ordinary way, or by the 
survivor of the community, when it is not shown that the assets 
have descended or come to the possession of the heirs, they are not 
proper parties to an action against the community estate. 

2. SUITS AGAINST MINORS.—It is irregular to proceed in an action 
against minors without making their guardians parties, if they have 
any, and if not, without the appointment of a special guardian. 

3. ADMINISTRATION OF COMMUNITY PROPERTY BY THE SURVIVOR— 
MARRIAGE.— By the marriage of the surviving widow, her control 
over the community property ceases, and a judgment against her in 
a suit brought before, but rendered after, her marriage, gives no 
authority for execution against the property in her hands subject to 
administration. 


Error from McLennan. Tried below before the Hon. J. 
W. Oliver. 


Herring & Anderson, for plaintiffs in error. 


G. J. Buck and F. H. Sleeper, for defendants in error. 





Moorg, Associate Justice.—The defendants in error, who 
were plaintiffs in the court below, allege in their petition 
that Julia Pucket is the widow, and Layton and Belle Pucket 
are the minor children, without guardian, of Layton F. Pucket, 
deceased, and that said widow and children are the sole heirs 
of his estate; that all the property belonging to said Layton 
F. Pucket at his death was community property of said Lay- 
ton and Julia; that she had returned an inventory of said 
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property, and is in possession of and administering it as sur- 
vivor of said community. They ask that a special guardian 
be appointed for said minors, and pray for judgment against 
them and said widow, as the heirs of said Layton F. Pucket, 
deceased, and also against Mrs. Pucket as survivor of the 
community. 

Personal service by citation was’ made on each of the 
defendants, and an answer of general exceptions and general 
denial was filed by attorney for them jointly. But if any 
guardian was ever appointed, either for the persons or estates 
of the minors, it is not shown in the reeord. During the 
progress of the case, the marriage of the defendant Julia 
with M. M. Boggess was suggested, and in response to a scire 
facias she and her husband appeared and made a like answer 
to the petition as had been previously filed on behalf of the 
original defendants. 

On -the trial the defendants in error recovered a moneyed 
judgment, as recited in the transcript, “from Julia Boggess, 
formerly Julia Pucket, now wife of M. M. Boggess, and trom 
the said Julia as guardian of her minor children, Layton 
Pucket and Belle Pucket, as heirs at law of L. F. Pucket, 
deceased, * * *, to be levied of any land and tenements, 
goods, chattels, and personal estate which descended to said 
defendants as heirs of said Pucket, deceased, or to be levied 
of the property in the hands of said Julia Boggess and her 
husband, which she may hold as the survivor in the commu- 
nity estate of herself and late husband, Layton F. Pucket.” 

Evidently the defendants were not liable as heirs while the 
estate of the ancestor was in course of administration in the 
ordinary manner, or by the survivor of the community, and 
when it is not averred that any assets had descended or come 
into their possession. But if the minor defendants were liable 
to an action, it was certainly irregular to proceed to judgment 
against them without service upon their guardians, if they had 
guardians, and if not, without the appointment of special 
guardians to represent them. 
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It is insisted by counsel that Boggess and wife had been 
appointed, and had qualified as the general guardians of the 
minor defendants, during the progress of the case. But 
although the petition for writ of error is filed by them on 
their own behalf and as next friends and guardians of the 
minors, it does not follow that they were their guardians at 
the date of the judgment. But if they were, they should 
have been made parties to the suit, and required to answer 
it in their representative character, before a judgment could 
be taken against them which would bind the estates of their 
wards. Nor was the judgment rendered against Boggess and 
wife, as such guardians, but merely against the latter. 

By the marriage of the defendant Julia, she unquestion- 
ably lost the right to administer the community estate of her- 
self and her former husband, consequently the judgment 
against her in this character was unwarranted, and gives no 
authority for an execution against the property in her hands, 
if any, which is still subject to administration. When by 
marriage she ceased to be the legal representative of the 
rights .and interest of the estate, the administrator, if there 
was one appointed by the court to wind up and settle the es- 
tate, should have been made a party to the suit. But if no 
administrator was or could be legally appointed for this pur- 
pose, on this being shown, the suit might no doubt be prose- 
cuted against the heirs or distributees entitled to the property, 
and judgment had against them to the extent of the assets 
coming to their hands. 

It is urged by defendants in error that they endeavored to 
procure the appointment of an administrator of Pucket’s es- 
tate after the marriage of his widow. But this was resisted 
by plaintiff’s counsel, and the court, on their suggestion, held 
that there was no authority to grant administration on the 
estate,as more than five years had elapsed, from Pucket’s 
death, before the marriage of his widow. And they insist 
that plaintiffs should not therefore be heard to complain that 
the suit proceeded to trial without an administrator of Puck- 
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et’s estate being made a party. To this it will suffice to say, 
that the facts upon which defendants rely to sustain this pro- 
position were not incorporated into or made a part of the 
record of this case in the court below, and therefore we can- 

not look to, or consider them. 
The judgment is reversed and the case remanded to the 
District Court. 
: REVERSED AND REMANDED. 





W. J. Evans v. W. H. Bett. 


1, SeT-OFF—PLEADING.—An answer setting up in set-off matters not 
connected with the demand on which the action is brought, should 
contain such allegations as would entitle the defendant to a judg- 
ment, if he was prosecuting a suit on it as plaintiff. 

2. GUARANTY.—There is a plain and broad distinction between the 
guaranty of payment of a note and the guaranty of its collection. 
The guarantor in the latter case is not liable to an action on the 
mere failure of the debtor to pay when due, for he merely stipulates 
that the note is collectable in due course of law by the use of reason- 
able diligence. 

3. SAME.—A guaranty that ‘‘if the bearer fails to collect the above 
amount by Ist April, I will be responsible for it,” is a guaranty 
that the claim is collectable; and to recover thereon, the neces- 
sary facts fixing liability must be alleged. 


Apprat from Navarro. Tried below before the Hon. F. P. 
Wood. 

Bell sued Evans on a promissory note, and to enforce the 
vendor’s lien on lands for which the note was executed, of 
date December 13, 1871, and due in twelve months. 

{vans pleaded in set-off a note executed July 7, 1871, to 
Bell, and by him indorsed by writing at the bottom of the 
note his guaranty, as follows: “I, W. H. Bell, do herein 
agree, that if the bearer fails to collect the above amount by 
Ist April, that I will be responsible for it. 

« (Signed) W. H. Bett.” 
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On the trial the note pleaded in set-off was excluded. 
Judgment was rendered for plaintiff for the amount claimed 
by him. The defendant Evans appealed, assigning as error 
the ruling of the court in excluding his testimony. 


William Craft, for appellant.—The writing signed by Bell 
on the same paper with the note and at the same time was 
a guaranty, aud became an absolute promise to pay the bearer 
on the failure of the maker to pay by the time mentioned. 
This guaranty was also the subject of assignment and passed 
into the hands of third parties the same as the note. (Story 
on Cont., sees. 865, 866; Story on Prom. Notes, sees. 461, 
465, 468, 483, and cases cited.) 


J. L. Holbert, for appellee, cited Paschal’s Dig., 225, 229, 
230, 232; Waterman on Set-offs, p. 45, sec. 40, p. 89, sec. 73; 
Story on Prom. Notes, secs. 147, 400, 472; 2 Pars. on Notes 
and Bills, 117; Byles on Bills, pp. 158, 230.) 


Moorg, Associate Justice.—The only error assigned for 
the reversal of the judgment in this case is, the ruling of the 
court excluding from the jury the instrument described in 
the answer, and pleaded as an offset to appellee’s action, 

It is not pretended that this instrument has any connection 
whatever with the demand upon which the action is brought. 
The answer setting it up must therefore be regarded as in the 
nature of a cross-action, and should contain such allegations 
as would entitle the defendant to a judgment if he was prose- 
cuting a suit on it as plaintifi, (Waterman on Set-off, p. 45, 
sec, 40, and p. 89, sec. 75.) It is a familiar rule, that where 
a party wholly fails by his petition or answer, to state a cause 
of action or ground of defense, he has no occasion to com- 
plain because the court has excluded evidence tending to 
prove the matters alleged in his petition or answer. The 
answer in this case is framed upon the hypothesis of appellee’s 
immediate and unconditional liability for the payment of the 
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note therein described, if not paid by the time mentioned in 
his transfer of it, written immediately beneath the signature 
of the maker. The controversy therefore in this case turns 
upon the legal effect of this transfer, and whether it in fact 
imports an absolute and direct, or a collateral undertaking 
on the part of appellee. 

There seems considerable conflict between the decisions of 
the courts of different States in construing contracts and aree- 
ments such as that here in question. It is not necessary, 
however, on the present occasion, to determine whether the 
appellee became a mere indorser of the note, with a qualifi- 
cation of his liability as indorser in point of time, as he insists, 
or, as appellants maintain, his undertaking is that of guarantor. 
For, conceding that it is the latter, it must be admitted that 
there is a plain and broad distinction between the guaranty 
of the payment of a note or bill, and the guaranty of its 
collection. The guarantor in the latter case is not liable to 
an action on the mere failure of the debtor to pay the note 
when due, for he merely stipulates thereby that the note is 
collectable in due course of law by use of reasonable diligence. 
An undertaking indorsed upon the note by the payee in these 
terms, “I warrant this note good,” was held by the Supreme 
Court of New York to be a guaranty that the note was col- 
lectable, and not that it would be paid on demand. And in 
order to charge the guarantor it was held necessary to show 
that payment could not be enforced against the maker. 
(Curtis v. Smallman, 14 Wend., 231.) And when the stip- 
ulation was, “I guarantee the collection of this note,” it was 
decided that the guarantor was not liable until after the 
holder had endeavored to collect the money from the maker. 
It-was equivalent, say the court, to a guarantee that the note 
was collectable by due course of law. (Cumpston v. MeNair, 
1 Wend., 457; see also Day v. Elmere, 4 Wis., 190; Hart 
v. Hudson, 6 Duer, 294; Loveland v. Shephard, 2 Hill, 139.) 
And where the payee transferred the note with this indorsement, 
“T hereby guarantee this note good until January 1, 1850,” the 
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Supreme Court of Vermont held that the contract of the defend- 
ant was collateral and not absolute; that by this guaranty the 
defendant agreed that during the period mentioned in the guar- 
anty the maker of the note should be in that condition that its 
payment could be enforced if legal diligence should be used 
for its collection. And to maintain an action on this guaran- 
ty, it was held, that it was necessary to aver that the maker 
was ot before, nor on the day mentioned in the guaranty, 
good or responsible for the note, but on the contrary that it 
was uncollectable from the maker. (Hammond v. Chamber- 
land, 26 Vt., 406.) In this case appellee agreed to be respon- 
sible for the note, “if the bearer fails to collect it,’ not on the 
day it became due, but by the first of April thereafter; by 
which time it evidently is possible that it might have been 
collected by the prompt and diligent use of legal process. 
Unquestionably, appellant’s undertaking of responsibility was 
not unconditional, but was dependent on some effort to col- 
lect. It is equally unquestionable that this effort could only 
have been made by the bearer of the note. But no effort 
whatever is alleged in the answer to have been made for its 
collection. Appellee’s liability is rested upon the bare fact 
that the note was unpaid. ‘This, as we have seen, is insuffi- 
cient. ‘The introduction of the note, which is all the evidence 
for which a predicate was laid in the answer, was not sufli- 
cient to establish appellee’s liability for its payment; and 
appellant could therefore have suffered no injury from its 
exclusion. The judgment is affirmed. 


AFFIRMED. 
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CAROLINE W. SEARS v. Ropert SEARS ET AL. 


1. HOMESTEAD—ABANDONMENT BY WIFE.—A widow who aban- ' 5 
dons her husband without cause, thereby loses her right to the 
homestead and to any interest in the husband’s separate property 
upon his death. 

2. PRACTICE—EVIDENCE.—Whiere the statement of facts shows that 
appellant had the benefit of testimony shown by bills of exceptions 
to have been excluded, the ruling complained of in the bill of excep- 
tions will not be revised. 

3. SPECIAL ISSUES—VERDICT.—Where special issues are submitted 
to the jury, and the verdict finds on some of the issues the material 
facts in controversy, and sufficient to sustain a judgment, the neglect 
to answer other issues submitted, is not cause for reversing the 
judgment on appeal. 


Arprat from Dallas. Tried below before the Hon. H. 
Barksdale. 

Caroline W. Sears, widow of John Sears, sued Robert 
Sears and others, children of John Sears and a former wife, 





for the homestead and other exempt property of the deceased. 

. The defense interposed was that the plaintiff had abandoned 
the deceased without cause. Plaintiff justified her separation 
from her husband, replying that she was compelleg to leave 
him on account of his cruel treatment to her, alleging the 
acts of cruelty. 

On the trial the court submitted the following special issues 
to the jury: 

1. Whether plaintiff left the house of and abandoned her 
husband, John Sears, prior to his death, and lived separate 
and apart from him at the time of his death, against his ‘ 
consent. 

2. If you find that plaintiff abandoned her said husband 
prior to his death and lived separate and apart from him at 
that time, then you will find whether such abandonment and 
separatfon was voluntary and without cause, or was caused 
by the cruelty and ill treatment of her said husband. 

3. If you find that plaintiff abandoned her husband because 
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of ill-treatment, then you will find the nature and kind of 
ill-treatment, and give full particulars thereof. 

4. You will find of what real estate the said John Sears 
died seized and possessed, giving the metes and bounds 
thereof, and whether he occupied the same or any part 
thereof as a homestead at the time of his death; if so, find 
what part was so occupied. 

5. You will find what personal estate the said John Sears 
owned at his death, giving the articles and value of each. 

6. You will find whether defendants have possession of 
any realeestate owned by John Sears at his death, and 
whether they detain and withhold the same from plaintiff. 

7. If you find that John Sears owned or occupied real 
estate or a homestead at the time of his death, then you will 
find the reasonable value, rents, and profits thereof from his 
death to the institution of this suit. 

8. You will find whether the said John Sears was married 
and lived with his wife prior to his intermarriage with plain- 
tiff; if so, did he live with said first wife up to her death, and 
whether at her death she and her husband owned real estate 
in common, and what real estate, and the value. 

Four other special issues were submitted concerning the 
property separate and community, acquired during the first 
marriage, and the disposition of the same. 

The jury returned the following verdict: “We, the jury, 
find that the plaintiff Caroline W. Sears, left the home of 
and abandoned the bed and board of her husband, John 
Sears, and lived separate and apart from him prior to his 
death, without cause and without his consent.” Upon this 
verdict judgment was rendered for the defendants, and plain- 
tiff appealed. The additional facts necessary are given in 
the opinion. 


Caroline Sears, for self. 


James H. Burts and George W. Glasscock, alzo for appellant. 
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Me Coy & Me Coy, for appellees. 


Moorgr, Associate Justice.—If appellant, without any 
just and reasonable cause, voluntarily abandoned her hus- 
band, and, without any intention of returning, continued to 
live separate and apart from him until his death, it is well 
settled by the former decisions of this court that she cannot 
claim the benefit of the homestead law. (Trawick v. Harris, 8 
Tex., 312; Earle v. Earle, 9 Tex., 630.) 

It is only when there is some surviving constituent of the 
family that property exempt from forced sale forms no part 
of the estate of a deceased person, upon which administration 
ean be had. (Paschal’s Dig., art. 5487.) If no constituent of 
the family of the decedent survives him, the homestead is a 
part of the estate subject to administration for the payment 
of debts or to distribution to heirs or devisees, just as any 
other property of which the owner dies seized and possessed. 
However liberal may be the construction which should be 
given the homestead laws, it cannot be supposed that they 
were intended for the benefit and protection of a party who 
has without excuse or justification broken up and destroyed 
the very relation upon which they are founded, and for the 
security and well being of which they are intended. If, as 
says Mr. J. Lipscomb, “the wife has wantonly destroyed the 
harmony of the matrimonial relation and voluntarily with- 
drawn from the narrow but sacred precincts of that home in 
which she was protected by the law, 
found a priestess ministering at the household altars,” she is 
estopped from claiming the immunities conferred upon those 
recognizing and fulfilling theze sacred duties. 

The*fact of appellant’s separation from her husband was 
not controverted. Whether she did so with or without cause 
was a question for the jury. And as the testimony, to view 
itin the most favorable light for appellant, is conflicting, we 
must regard their verdict upon it as decisive. 

The only questicn of importance presented in the record 
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and is no longer 








\ 








560 Srmpson v. CHAPMAN. {Austin Term. 





Syllabus. 





is that raised by the ruling of the court sustaining appellee’s 
objections to the questions propounded by her counsel to 
appellant. But although from the bill of exceptions the 
objection seems to have been sustained, it appears from the 
statement of facts that she in fact testified in reference to the 
very matters, in regard to which these questions were calcu- 
lated to elicit her testimony. Having gotten the benefit of 
the evidence, the ruling of the court sustaining the objections 
to the questions is immaterial. If we admit that the ruling 
was erroneous, as it worked her no injury, she has no just 
cause of complaint. The bill of exceptions also fails to state 
the ground of objection to the questions, as has been fre- 
quently held it should. If this had been done, the apparent 
contradiction between the statement of facts and the bill of 
exceptions might be dissipated. 

The verdict of the jury on the issues upon which they 
found obviated the necessity of a direct finding upon the 
other issues submitted to them by the court. The verdict 
decides the essential questions upon which the merits of ap- 
pellant’s case depended, and warrants and supports the judg- 
ment. This is all that it was necessary for the jury to do. 

The other errors presented by the assignment are too gen- 
eral and indefinite to merit discussion. 

The judgment is affirmed. 

- AFFIRMED, 


B. D. Stmpson v. A. A. CHAPMAN ET AL. 


1, SHERIFF'S SALE—BONA FIDE PURCHASER.—A land certificate, is- 
sued October 5, 1847, was located, the survey made December 2, 
1851, and the field-notes duly returned to the land office. In Jan- 
uary, 1853, the grantee of the certificate contracted with C to obtain 
patent for the land in C’s name, or have the title to the land vested 
in C without expense. ‘The land was in Hood county, and was 


levied on, August 3, 1870, under an execution from Gonzales county, 
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against the grantee, and sale was made of the land April 4, 1871, 
and the sheriff’s deed placed on record. In the interval between 
the levy and sale C placed a tenant in possession of part of the land. 
June 12, 1871, the contract between the grantee and C, together 
with a deed carrying it out, were placed on record: Held, That the 
levy of the execution fixed the lien upon the land, and the purchaser 
took a good title against C, notwithstanding his possession of part 
of the land at the time of the sale. 

2. STATUTE CONSTRUED—ASSIGNEE’S TITLE.—The act of January 29, 
1840, allowing assignees of land certificates, six months after the 
issuance of a patent, in which to prove up and record their deeds to 
the certificate, applied only to the assignments of certificates made 
before their location. 

3. SAME—SALE OF LAND CERTIFICATES.—After a certificate has been 
located it is merged in the land, and its transfer is governed by 
the law for transfer of land, as to mode of conveyance, registra- 
tion, &e. 


Apprat from Hood. Tried below before the Hon. Charles 
Soward. 


A. J. Hood, for appellant, cited Dunlap v. Wright, 11 Tex., 
597; 28 Tex.,553; Ayres v. Duprey, 27 Tex., 606; 1 Story’s 
Kq. Jur., 445, sees. 72, 75; Hilliard on Ven., 1, 2, 3, notes 
10, 187, 199, 243, 244, 314; Hamilton v. Avery, 20 Tex., 
635; Love ». Berry, 22 Tex., 377; 2 Story’s Eq., 641, 959; 
Caldwell v. Fraim, 32 Tex., 327; Daniel v. Hill, 23 Tex., 
571; Bateman v. Bateman, 16 Tex., 545; Glasscock v. Nel- 
son, 26 Tex., 154; 2 Parsons on Cont.,660; Evans v. Harde- 
man, 15 Tex., 480; Robinson v. Varnell, 16 Tex., 390; 
Yeary v. Cummins, 28 Tex., 91; Smith v. Hampton, 13 
Tex., 463. 


Ball & Roach, and B. F. Williams and Samuel H. Renick 
each filed briefs for appellee. 


Moorg, AssoctatE JusticeE.—This is an action of trespass 
to try title to twelve hundred and eighty acres of land, lo- 
eated and surveyed December 2, 1851, by virtue of a certifi- 
cate issued October 5, 1847, by the County Court of Guada- 
lupe county, to French Smith. 
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Appellant Simpson, who was the plaintiff in the court 
below, elaimed title by deed from the sheriff of Hood county, 
as purchaser, at a sale by said sheriff under an execution is- 
sued on a judgment in favor of the county of Gonzales 
against said Smith and others. This judgment, which was 
for the sum of two thousand dollars, was rendered in the 
District Court of Gonzales county on the 16th of April, 
1867, execution having been first issued to Gonzales county. 
«No property found,” an alias execution was issued to the 
county of Hood, which, on the 3d of August, 1870, was 
levied upon the land in controversy, which, however, was 
returned without a sale, “because,” as the return of the sher- 
iff states, “no legal newspaper was appointed in the thirteenth 
judicial district in which to advertise said land.” On the 
25th of November, 1870, execution again issued, which was 
returned by the sheriff on the day he received it; that it 
“came to hand too late for sale.” February 21, 1871, an- 
other execution issued; and under this last execution the 
land was regularly advertised, and sold, April 4, 1871, to 
appellant for the sum of three hundred and five dollars. 
Immediately after his purchase, appellant placed the deed 
executed to him by the sheriff on record, and on the 24th 
of April, 1871, he procured from the General Land Office 
the patent for the land, which, however, was issued to “French 
Smith, his heirs and assigns,” by virtue. of said location and 
survey in 1851, as aforesaid. 

Appellee Chapman, in support of his claim to the land, 
relied upon a deed executed to him by said Smith on the 
12th day of June, 1871, in pursuance of a contract or agree- 
ment made in January, 1853, of which the following is a 
copy: 

“Whereas I have had located, through the agency of R. 
H. Wynn or William Mitchell, a certificate, No. 117, for one 
third of a league of land, which certificate was granted to 
Freeman H. K. Day, deceased; and also my headright cer- 
tificate for twelve hundred and eighty acres—the two mak- 
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ing two thousand seven hundred and fifty-six acres. Now, 
I do hereby agree and bind myself to have said certificates 
patented to Augustus A. Chapman, of the county of Monroe, 
State of Virginia, for his, the said Chapman’s, own proper 
use; or, if I do not have said certificate patented to said 
Chapman in his own name, I do hereby agree and bind my- 
self to have conveyed to said Chapman, in fee simple, the 
land patented upon said certificates, and, at least, I am to 
have the title to said land aforesaid fully and completely 
vested in said Chapman without any expense or charge upon 
him, said Chapman, which is for and in consideration of the 
judgment which was obtained by John 8. Watson, of Vir- 
ginia, in the Cireuit Court of Giles county, Virginia, against 
French C. Smith & Co., and which judgment was paid by 
the said Augustus A. Chapman; and the conveyance of the 
land aforesaid to said Chapman is to be in full discharge 
of the sum paid by him in discharge of said judgment. 

«Given under my hand and seal this 22d day of January, 
1853. FRENCH SMITH, [L. S.] 

“Witness: 

“‘ MIcHAEL ERSKINE. 
«Jonn P. ERSKINE. 


“T do hereby agree to release all claims to said Smith for 
said sums by me paid in discharge of said judgment afore- 
said, when the said Smith shall have complied with the above 
agreement. Aveustus A. CHAPMAN. 


“The above obligation, when complied with, will also be 
in full consideration of a bond executed to me some years 
since for two thousand acres of land lying on York creek, in 
the county of Guadalupe. A. A. CHAPMAN.” 


This agreement was not recorded until the 12th of June, 
1871, when it, together with the deed from Smith to Chap- 
man, mentioned above, was acknowledged by Smith before 
the clerk of the District Court of Hood county, and filed 
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with him for record, which, as has been seen, was after the 
purchase of the land by appellant at the sherifi’s sale. There 
was, however, testimony tending to prove, that a tenant of 
Chapman was in possession of a part of the land at the date 
of the sale, and also of other facts and cireumstances, from 
which it is insisted the jury may have inferred that appellant 
had notice of Chapman’s title when he bought. The jury, 
therefore, unfer the instructions of the court, were warranted 
in finding that he was not an innocent purchaser. But, as 
there is no pretense that Chapman had possession of the 
land, or that the creditor had any notice, either actual or con- 
structive, of his claim to it when the execution was levied 
and his lien secured, if the land was subject to such levy, the 
fact of notice, either actual or constructive, by appellant of 
~Chapman’s claim is immaterial. (Grace v. Wade & Mains, 
infra.) For, as was said in that+case, reiterating, indeed, 
merely what had been previously decided by the court, 
in Blankenship v. Douglas, 26 Tex., 225, unless Chapman’s 
title was of a character which was required to be placed upon 
record before the lien of the creditor was acquired, neither 
the creditor nor purchaser, at a sale for his benefit, can com- 
plain. m: 

The instrument executed by Smith to appellee, is certainly 
a written contract or agreement relating to land, which must 
be recorded before it could take effect and be valid as to sub- 
sequent purehasers for valuable consideration without notice 
and as to creditors, (Paschal’s Dig., arts. 4988, 4989, 4994.) 
unless the necessity of recording it until six months from the 
issuing of the patent is obviated by section 7 of the act of 
29th of January, 1840, to detect fraudulent certificates and 
provide for issuing patents, which reads as follows, to wit: 
«Any person claiming land by virtue of an assignment made 
previous to the issuing of the patent by the Government on 
the said claim, shall have six months from the issuing of said 
patent to have the assignment proved up and recorded in 
the county where the land is situated; and any assignment 
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proved up and recorded, as required by law, within the said 
six months, shall be as valid and binding in law as if it had 
been proved up and recorded at the time said transfer was 
made.” 

Unquestionably, it would require no very strained construc- 
tion to hold the contract of January 26, 1853, to be in effect 
an assignment of the French Smith certificate previous to the 
issuing of the patent, under which Chapman equitably claims 
the land upon which the certificate was located on the issu- 
ance of the patent. And, if it had been made previous to 
the location of the certificate, we see no reason to deny that 
the claimant under it would be protected in his title, both 
against creditors and purchasers, if proved and recorded 
within six months from the issuing of the patent to Smith. 
But to give this, enactment its proper construction, and to 
determine the character of claims to land to which it is appli- 
zable, it is necessary for us to consider the object and pur- 
pose of the statute, of which it is a part, and also the character 
or class of property, whether real or personal, to which the 
certificate assigned, properly pertains or belongs. 

As we have already said, the enactment under consider- 
ation is a part of the statute enacted to detect fraudulent 
certificates and provide for issuing patents to legal claimants, 
passed January 29, 1840, and as, in many instances, the pre- 
tended assignments were in fraud of the rights of the parties 
entitled to the certificates, it was provided by the sixth sec- 
tion of this act that in future, patents should not issue in the 
name of assignees, but only to the party originally entitled 
to the certificate. To protect assignees against the frandu- 
lent claims to the land of the patentee or purchasers from 
him, the assignee was given six months from the issuing of 
the patent to prove up and place upon record his assignment. 
But the question here presents itself: Is it, the transfer or 
assignment of the certificate, a mere chattel until located, or 
a bond, obligation, or contract in writing concerning the 
land located by the certificate, which the registration laws 
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say shall be recorded before they can have effect against 
creditors and bona fide purchasers, to which this section of 
the statute has reference? Unquestionably, in our opinion, 
it is the former; otherwise, the policy and object of the regis- 
tration laws would in a great degree be defeated, and the 
security and confidence in titles to a large amount of land, 
occupied, bought and sold, in many instances, for years before 
the issuing of a patent, would be greatly impaired. 

The certificate, until located, as has been often said by 
this court, is personalty, (Watkins v. Gilkerson, 10 Tey., 340; 
Evans v. Hardeman, 15 Tex., 480,) and may be assigned and 
transferred by parol. But when it is located, it loses this char- 
acter. It then attaches to the land, and becomes a chattel 
real, and can be assigned and transferred by parol no more 
than the land itself. Instead of being merely property of it- 
self, it is, like a deed, the evidence of title to the land upon 
which it is located. And though its sale or assignment sub- 
sequent to location, if in writing, but not otherwise, may in 
equity be held to operate as a transfer of the land, it is the 
land and not the certificate which is the thing sold. The 
right to the certificate is an incident to and necessarily ac- 
companies a transfer of the land. And as contracts in writ- 
ing concerning land, to have effect against innocent purchas- 
ers and creditors, must be proved and recorded, so must a 
contract for a certificate which is to effect or pass an interest 
in land after its location. 

If the certificate is assigned or transferred before location, 
the land, upon its location, vests in the owners of the certifi- 
eate, and there is no property in the original grantee, to whom 
it issued, upon which the judgment or execution lien, can at- 
tach. Until its location, it has no locality for record, and 
heing personalty merely, a transfer of it is not required to be 
recorded. But when located, if no time was given to the 
owner to prove and record his assignment, the patentee 
might, by a sale, either defraud the real owner or a subse- 


quent purchaser. It was to prevent frauds of this character 
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that the section of the act in question was, in our opinion, 
enacted. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Henry Sampre y. A. D. Irwin anp WIFE. 


i. AUTHENTICATION—ACKNOWLEDGMENT—NOTARY PUBLIC.—One 
who identifies himself with a transaction evidenced by a written 
instrument, by placing his name on the face thereof as agent for one 
of the parties thereto, is hot competent, as a notary publie, to take 
the acknowledgment of any of the parties. 

2. SECONDARY EVIDENCE—WITNEsSS.—The execution of a deed not 
properly authenticated for record, to which there are subscribing 
Witnesses, cannot be proved by one not a witness or party thereto 
until affidavit has been made, not only that the residences of the 
subscribiag witnesses are unknown, but that diligent inquiry has been 
made for them. 

3. TRESPASS TO TRY TITLE—PURCHASER.—In trespass to try title, 
the. rights of a defendant, who holds as the purchaser of the legal 
title from the mortgagor, are not affected by proceedings under a 
decree of foreclosure to which he was not a party. 


AppraL from Washington. Tried below before the Hon. 
I. Bb. MeFarland. 

‘This was an action of trespass to try title, brought by Irwin 
and wife against Henry Sample. Both parties claimed title 
to the land in controversy under one E. 8. Woodford. The 
appellees claimed under a deed from Woodford to Eliza 
McF adin, dated on the 5th of March, 1862, and duly recorded 
on the 5th of June, 1868, and a deed from Eliza MeFadin 
and her husband, N. A. McFadin, to appellee, Mrs. Irwin, 
dated May 4, 1867, and duly recorded on the 5th of June, 
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1868, both of which were read in evidence without objec- 
tion. The consideration of the conveyance from Woodford 
to McFadin was $250, and of the conveyance from McFadin 
to Mrs. Irwin $1,500. This amount was paid Mrs. Irwin as 
follows: McFadin and wife were indebted to Irwin and wife 
in the sum of $500 or $600; the balance of the purchase- 
money was $1,000, given to Mrs. Irwin by her father, and 
by her loaned to her brother, and paid at the time of the 
purchase to McFadin and wife by her brother. 

The defendant claimed title under a judgment in favor of 
P. J. & R. Willis, surviving partners, ete., v. E. 8. Woodford, 
rendered on the 23d of April, 1870, and an execution sale 
thereunder, on the 6th of September, 1870. The suit in 
which this judgment was rendered was based upon a note 
of Woodford to MclIlhenny, Willis & Bro., dated December 
2, 1861, and alleged to have been secured by a deed of trust 
ot the same date, covering the land in controversy. 

In support of the title claimed under this judgment the 
defendant offered in evidence a deed of trust signed by E. 8. 
Woodford, of the first part, William Hodge, of the second 
part, and MelIlhenny, Willis & Bro., by James C. Gaither, 
agent, of the third part. The execution of the deed was 
acknowledged by Woodford and Hodge before James C. 
Gaither, who had signed the instrument as agent for MclIl- 
henny, Willis & Bro., and the reading of the deed in evidence 
as a recorded instrument was objected to by the appellees 
on that ground, and the objection was sustained by the 
court. 

After the court had refused to permit the deed to be read 
as a recorded instrument, the defendant made oath that the 
residences of the subscribing witnesses were unknown to 
him, and then offered to read the same deed on the proof of 
its execution contained in the deposition of the notary, James 
C. Gaither, and the deed was again excluded. Exceptions 
were taken to both rulings, and error assigned. 

The deed of trust is signed as follows: “Given under our 
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hands and seals—using scrolls for seals—this 2d day of De- 


cember, A. D. 1861. 


« E. 8. Wooprorp, [L. 8.] 
«Wm. Hoper, [L. 8.] 
“ McItuenny, Wits & Bro. [L. s.] 


« By Jas. C. Garrner, Agent. 

«Witnesses: P. H. Haraou, E. Henke. 

‘¢Srate oF Texas, 
Fayette County. 

“ Before me, James C. Gaither, a notary public for the 
county and State aforesaid, personally appeared William 
Hodge and E. 8. Woodford, who acknowledged that they 
signed the within instrument of writing for the purposes and 
consideration therein set forth and expressed. 

“Given under my hand and seal of office, this 2d day of 
December, A. D. 1861. 

“ James ©. Garruer, N. P. F. C. 
“STATE OF TEXAs, 

Fayette County. 

«“ Before me, Robert Zapp, a notary public of the county 
and State aforesaid, personally appeared James C. Gaither, 
who acknowledged that he signed the above instrument of 
writing for the purposes and consideration therein set forth 
and expressed. 

“Given under my hand and seal of office, this 2d day of 
December, 1861. 

t0BERT Zapp, N. P.” 

On the foregoing certificates, this instrument was recorded 

in Washington county on the 10th day of September, 1862. 


Giddings & Morris, for appellant.— Whatever agency Gai- 
ther may have had in inducing Woodford to sign a deed of 
trust to secure the debt for McIlhenny, Willis & Bro., it could 
have no bearing whatever on his official qualification to take 
the acknowledgment. He, as agent, had no interest in the 
matter whatever. 
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The point is fully illustrated in the case of Bank v. Porter, 
2 Watts’ Rep., 141, where the protest of a notary, who was 
a stockholder in the bank which was a party to the suit, was 
held incompetent evidence to charge an indorser. 

The whole objection in such cases is put upon the ground 
of interest, as stated in the cause referred to. And if the 
testimony of an agent, who has no interest in the suit or sub- 
ject matter, is incompetent, then there is some plausibility 
in the objection; but that agency alone will not disqualify, 
needs no authority. 

The unqualified proposition that a deed can be proved by 
a subscribing witness only, is really startling. We know it 
has been the impression of the bar that a deed might be 
proved by the acknowledgment of the grantor himself. See 
White v. Holliday, 20 Tex., 679, where fhe grantor was 
salled as a witness, and permitted to prove the deed without 
even calling or accounting for the absence of the subscribing 
witness. And we feel sure that till this ruling was made by 
his honor, that the impression of the bar was, that if the sub- 
scribing witness were dead, or their residence unknown, or 
where they reside out of the State, that the deed might be 
proved otherwise than by the subscribing witnesses. (Pas- 
chal’s Dig., 5009.) 

The court ruled out the trust deed and excluded it from 
the jury, because the depositions of Gaither did not prove 
the execution of the deed of trust. 

Now, admitting for the sake of argument, that the first 
ruling of the court on the question of agency in the notary is 
correct, which we can but feel is doing violence to both the 
spirit and letter of the law—we do prove by Gaither’s depo- 
sition the execution of tlfe trust deed, which carries our right 
behind plaintiff’s title—and remembering, too,that the sole 
objection taken was “because it could be proved only by a 
subscribing witness, and that the deposition did not prove its 
execution,” the glaring error of the charge at once appears. 

The only question presented in the case on the merits is, 
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“Did Mrs. McFadin and the plaintiffs have notice of the trust 
deed at the time they purchased the land?” 

If they had notice of the trust deed which was executed 
some three months prior to the sale by Woodford to Mrs. 
Eliza MeFadin, then they took the land subject to the in- 
cumbrance, and a sale under the trust deed would vest a good 
title in the purchaser at the sheriff’s sale, notwithstanding 
‘Woodford’s sale in fee of the land. 

That a party purchasing with notice of an unrecorded deed 
or incumbrance takes subject thereto, is too well settled to 
require authority. (McCulloch v. Renn, 28 Tex., 793.) 

In Elliot v. Whitaker, 30 Tex., 412, it is said, “ Where a 
party purchased, knowing that his grantor had previously 
sold the land to another, it is such a fraud as to destroy the 
conveyance as a muniment of title under the 15th section of 
the act of limitations.” Counsel also cited Martel v. Som- 
mers, 26 Tex., 560, and Hines v. Perry, 25 Tex., 451. 


Sayles & Bassett, for appellees.—A person cannot take ac- 
knowledgment of a deed made to himself; such a point is too 
plain for doubt. (Groesbeck v. Seeley, 13 Mich., 329: Wil- 
son v. Traer & Co., 20 Iowa, 231; Dussaam v. Burnett, 5 
Iowa, 103; Beeman v. Whitney, 20 Maine, 413.) A trustee 
in a deed to secure money is incompetent to take the ac- 
knowledgment of the grantor. (Stevens v. Hampton, 46 
Mo., 404.) A notary, who is a stockholder of a bank, cannot 
protest a note in favor of the bank. (Bank v. Porter, 2 
Watts, 141.) Every proceeding which bears upon its face 
the objection that the same person was both party and judge 
is absolutely void. (12 Mod., 587; Salk, 598, 607; Palm, 
25.) 

In Henderson rv. Ayres, 23 Tex., 96, it is said that an 
administrator cannot allow a claim against the estate he re- 
presents, if he is himself the agent of the creditor for its 
collection, 


This ruling of the court, in excluding the parol evidence 
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offered to prove the execution of the deed, is manifestly cor- 
rect. The execution of a written instrument can be proven 
only by a subscribing witness, (1 Greenl. Ev., sec. 567,) unless 
the witness be dead, or cannot be found after diligent inquiry, 
&e. (1 Greenl. Ev., sec. 572.) The affidavit did not show that 
any inquiry had been made by the party as to the residence 
of the witness. 

But, admitting that the deed of trust was duly recorded 
on the certificate of the notary who was a party thereto, such 
record was not made until the 10th day of September, 1862, 
and prior to that date, to wit, on the 5th of March, 1862, the 
land was conveyed by Woodford to Mrs. McFadin for the 
consideration of two hundred and fifty dollars expre:sed in 
the deed. Although Mrs. Irwin obtained title from Mrs. 
McF adin subsequent to the record of the deed of trust, she is 
protected by the prior conveyance to Mrs. McFadin. (Jack- 
son v. Given, 8 Johns., 136.) “To avoid the effect of the 
conveyance from Woodford to Mrs. McFadin, it was ineum- 
bent upon the defendant in the court below to show that Mrs. 
McFadin either had notice of the lien or had not paid a 
valuable consideration. 

But there is another view of the case equally decisive in 
favor of the appellees. The deed of trust was only a lien or 
security for the payment of a debt; and to enable the pur- 
chaser at the sheriff’s sale to avail himself of its equities, 
there should have been a foreclosure of the lien, and a sale 
of the interest of the mortgage as it existed at the date of 
the execution of this deed. The suit upon the note secured 
by the deed of trust was commenced, so far as the record 
shows, not before the 29th of August, 1869, after the record 
of the deeds from Woodford to McFadin and from McFadin 
to Irwin. Service, if made at all, was made by publication, 
but the transcript does not show any service upon Woodford, 
nor is there any statement of facts, as required in cases where 
service is obtained by publication, showing upon what evi- 
dence the judgment was rendered. 
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GovuLp, Assoctate Justice.—The deed of trust was not 
properly authenticated for record, and was not admissible in 
evidence as a registered deed. 

In the case of Brown v. Moore, 38 Tex., 645, an acknowl- 
edgment of a deed of trust made before a trustee, interested to 
the extent of his commissions, was held invalid. (See also 
Stevens v. Hampton, 46 Mo., 406.) In this case the ac- 
knowledgment' was before an agent of the firm, for whose 
benefit the deed was made, his agency appearing on the face 
of the deed. If the fact of agency raises a presumption of 
pecuniary interest, the case of Brown v. Moore is in point. 
But whether such be the presumption or not, we think that 
one who identifies himself with the transaction by placing 
his name on the face of the instrument as the avowed agent 
of one of the parties, is not competent to give it authenticity 
as an officer. We have been cited to no case recognizing 
the validity of such an acknowledgment; on the other hand, 
it has been assumed as too plain for doubt that a person can- 
not take an acknowledgment of a deed to himself. (Groes- 
beck v. Seeley, 13 Mich., 329; Dissaume v. Burnet, 5 Iowa, 
103; Beaman v. Whitney, 20 Me., 431.) 

The evidence of the execution of the deed of trust was cer- 
tainly secondary in its character, and no sufficient predicate 
was laid for its admission. That the residence of the sub- 
scribing witness was unknown, was not enough. The affidavit 
should have shown that diligent inquiry had been made for 
them. (1 Greenl.,secs. 572-574; White v. Holliday, 20 Tex., 
679; Craddock v. Merrill, 2 Tex., 494.) 

White v. Holliday establishes, as an exception to the rule 
requiring the execution of a deed to be proved by one of the 
subscribing witnesses, that the maker of the deed himself 
may, when called on by a litigant claiming under the deed, 
prove that he executed it. The evidence in the case was not 
sufficient under the ruling in White v. Holliday, and the deed 
was properly executed. 

The court did not err in instructing the jury that the de- 
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fendant took no title under the judgment of foreclosure and 
sheriff’s sale. Under our view of the case this instruction 
would have been correct, even if the execution of the deed 
of trust had been established and notice of it brought home 
beyond question to McFadin and wife and Mrs. Irwin. 
When this suit to foreclose the lien was brought against 
Woodford, the conveyance by Woodford to Eliza McFadin, 
‘and by the McFadins to Mrs. Irwin, were of record, and 
the plaintiffs in that suit had notice that Mrs. Irwin claimed 
the land under conveyances which certainly gave her the 
right to redeem, and vested in her such a title as made her 
a necessary party to the suit. Not having been made a 
party, her rights were not affected by the decree or sale. 
(Byler v. Johnstons, decided at present term.) The suit was 
one of trespass to try title, and no issues were presented by 
the pleadings involving any other question than that of title. 
Whether Mrs. Irwin held with notice of, and subject to, the 
deed of trust or not, the record shows that she acquired a 
title of which she was not divested by the foreclosure and 
sale against Woodford, and which gave her the right to the 
possession of the land recovered by her. The judgment is 
affirmed. 
AFFIRMED. 





J. E. anp Fannie P. Fereauson v. E. T. Reep. 


1. DEED OF TRUST.—See a trust deed construed, and acts of the trustee 
held to be unauthorized under it, and therefore void. 

2. PRACTICE.—A court and jury cannot disregard a credit on a not 
sued on, allowed by the plaintiff in his petition. 

3. MARRIED WOMEN.—A money judgment against a married woma 
upon her husband’s note, to secure which she had joined in a tru, 
deed for part of the homestead, is unauthorized. 

4. HOMESTEAD.—A transfer by husband and wife of an undivided inter 
est in their homestead, carries with it the right to enjoy the inter- 
est so conveyed, and the consequent right to the vendee to compel 
partition by any means provided by law. 
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Apprat from Bell. Tried below before the Hon. J. P. 
Osterhout. 

On 10th December, 1867, J. E. Ferguson and E. T. Reed 
entered into a partnership for the purpose of running a mill 
on the Salado, in Bell county. It was agreed that Reed 
should pay Ferguson $2,768, part in cash and part at a future 
day. They were to share equally the mill property and its 
profits. Ferguson was to expend $2,000 cash on the mill, 
Reed to refund half of the amount so expended. To perfect 
this partnership, Ferguson and wife, on the same day, made 
a deed to Reed for the undivided half of two small tracts 
adjoining, and together containing about fifty acres, on which 
the mills were situated. 

March 1, 1868, Ferguson obtained a deed for one hundred 
acres of land adjoining the “mill tract,” on which he, with 
his family, resided, but all the land was designated and held 
as homestead. 

January -5, 1871, the partnership was dissolved; Reed re- 
conveying the half interest in the “mill tract,” and Fergu- 
son executing his note for $4,000, coin, to Reed, and, with his 
wife, executing to William Lowry, trustee, a trust deed to 
five sixteenths of the “mill tract,” and of the grist and saw 
mills, egtton-gin and press, &c., situated on the tract, to secure 
the payment of the said four thousand dollars, the interest 
of Reed so bought by Ferguson, Ferguson’s interest being 
estimated at $12,000. The trust deed is as follows: 

“Srate oF TEXAS, 2 

County of Bell. § 

«¢ Whereas, on the 10th day of December, 1867, J. E. Fergu- 
son and E. J. Reed formed and entered into articles of part- 
nership for erecting a mill, and running the same and othe: 
machinery in the county of Bell, on the Salado creek, in 
which each of said parties was equally interested, and to share 
equally in the expense and profits of the same; and to carry 
out which agreement James E. Ferguson and Fannie P., his 
wife, by their deed of that date, conveyed to said E. T. Reed 
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the undivided half of the tract of land on which said mill is 
situated, with the hereditaments, appurtenances, improve- 
ments, mill machinery, and other things thereunto appurten- 
ant; and in consideration thereof it is now here agreed that 
the said E. T. Reed has paid the sum of $4,000 in gold coin, 
and other things, which have been expended in erecting said 
mills, and in other things contemplated in said partnership ; 
and that said J. E. Ferguson has in like manner expended 
the sum of $12,000. 

“And the said parties wishing to dissolve their partnership 
and settle all matters between them; and the said J. E. Fer- 
guson being willing to repay said Reed the money invested 
by him, as aforesaid, for his interest in the said mill machin- 
ery, &c., and the said E. T. Reed by his deed, bearing even 
date herewith, having conveyed to said J. E. Ferguson all 
his interest and property in and to the land, mill, machinery, 
&e., aforeshid, in like manner and condition as by said deed 
and article he acquired the same. The said J. E: Ferguson 
in consideration thereof does hereby promise, agree, and bind 
himself to pay the said E. T. Reed the said sum of $4,000, 
in gold or silver coin of the United States, with 10 per cent. 
interest thereon, from this day until the same shall be fully 
paid, which shall be paid as follows: On the 5th day of Jan- 
uary, each and every year, the said J. E. Ferguson shall pay 
to the said Reed the sum of $900, until the said sum of $4,000 
and interest shall be fully paid, which is estimated in this 
way, to wit: On the 5th day of January, 1872, he shall pay 
the said Reed, of the principal, the sum of $500, and of in- 
terest, $400, making the sum of $900, which is interest upon 
the whole $4,000 up to that date. On January 5, 1873, he 
shall pay of principal $550, and of interest $350, making $900. 
On January 5, 1874, he shall pay of principal $600, and of 
interest $300, making $900. On January 5, 1875, he shall 
pay of principal $650, and of interest $250, making $900. 
On January 5, 1876, he shall pay of principal $700, and 
of interest $200, making $900. On January 5, 1877, he 
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shall pay of principal $750, and of interest $250, making 
$900,&c.,&. * * * 

«“ And to secure the payment of the interest aforesaid, as 
the same shall become due, the said J. E. Ferguson has exe- 
cuted to the said E. T. Reed his promissory note, of even 
date herewith, with good and sufficient personal security, for 
the sum of four hundred dollars, payable twelve months after 
date, which is for the interest falling due on the 5th day of 
January, 1872. And he, the said Ferguson, promises and 
binds himself to execute a like note on the 5th day of Janu- 
ary, 1872, with like good personal security, due twelve 
months thereafter, for $350, which will be for the interest 
falling due January 5, 1875. And on the 5th day of Janu- 
ary, 1873, he will execute a like note for $300, with like se- 
curity, falling due 5th January, 1874, for the interest then 
falling due, and on 5th January, 1874, he will execute a like 
note for $250, with like security, due 5th January, 1875, be- 
ing for interest then falling due, and on 5th January, 1875, 
he will execute a like note, with like security, for $200, due 
5th January, 1876, for the interest then falling due; and if 
the payments of principal and interest are regularly made to 
that time, January 5, 1876, it is deemed that the security 
hereinafter provided will be ample for both principal and 
interest. 

“And to secure the payment of both the principal and 
interest of the said sum of money, to be punctually made at 
the time specified, know all men that we, the said J. E. Fer- 
guson and Fannie P. Ferguson, his wife, for the considera- 
tion aforesaid, do by these presents grant, bargain, sell, and 
convey unto Wm. Lowry, of Bell county, five parts, in six- 
teenths, that is, five sixteenths of the two following tracts of 
land, situated on Salado creek, in Bell county, and including 
the mill site, mill houses, cotton gin and press, saw and grist 
mill, and other improvements and machinery thereon, and 
known as the ‘Chalk Mills,’—(giving description of the two 


tracts, of about fifty acres,)—together with hereditaments, 
37 
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&c., thereto belonging, to have and to hold unto him, his 
heirs and assigns forever, to and for the uses, trusts, and pur- 
poses hereinafter set forth. 

“ Now, if the said J. E. Ferguson shall well and truly pay 
each and every of the sums of money, both principal and in- 
terest, in this article above specified to be by him paid to the 
said E. T. Reed, at the time the same shall become due and 
payable, fhen this deed shall be null and void and of no 
effect. But should the said J. E. Ferguson fail and refuse to 
pay the several sums of money above described to be paid by 
him as principal parts of the said $4,000, and to pay the in- 
terest aforesaid not otherwise secured, or either of them or 
any part thereof, when the same becomes due and payable, 
or should he fail, by note, with good personal security, to se- 
cure the payment of the interest, as he has above agreed to do, 
then full power and authority is hereby given the said Wil- 
liam Lowry, as trustee, upon request of the said E. T. Reed, 
to sell the said five sixteenths of the said land, mill machin- 
ery, &c., above mentioned, for the payment of all said sums of 
money which may then be due or unpaid, or the payment 
thereof not be secured as aforesaid; but said sale shall be 
made by offering one sixteenth at a time, until the whole 
amount then due or not secured shall be paid. Said sale shall 
be made at the court-house door of Bell county, at the time 
required by law for the sheriff in making sales of real estate 
under execution; and said trustee shall first pay all reason- 
able costs and charges of said sale, and pay to said Reed such 
sums as may then be due unsecured as aforesaid, and the bal- 
ance he shall pay upon the principal sum next to become 
due; and such’ sale may be made from time to time, when- 
ever said sums of money may be due and unpaid or unse- 
cured; but should the whole of said five sixteenths be sold, 
leaving any of said sums of money unpaid, then the whole 
amount thereof remaining unpaid shall be due and payable 
at that time and on the happening of that contingency. And 
should anything remain in the hands of the said trustee after 
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the full payment of all the costs, charges, principal and in- 
terest aforesaid, the same shall be paid to the said J. E. Fer- 
guson. In case the sale contemplated in the above deed shall 
be made, it shall be.made at the court-house door of Bell 
courrty, on the first Tuesday in the month, and after notice 
thereof being by said trustee made by posting advertisements 
thereof, one on said court-house door and two others at two 
other public places in Bell county; and the compensation of 
said trustee for making such sale shall be such as then by law 
allowed to sheriffs for collecting money under execution. 

‘Tn witness whereof, we hereunto set our hands and affix 
our seals. Done at Belton, this 5th January, 1871. 

“ (Signed) JAMES E, FErevuson. 

Fannie P. Ferevson.” 
Which was duly acknowledged. Under this deed, February 
6, 1872, Lowry, the trustee, sold the five sixteenths, and 
Reed became the purchaser, paying $500 for the first, $501 
for the second, and $100 each for the remaining sixteenths. 
Ferguson was present at the sale, and forbade the sale after 
the first two sixteenths had been sold. 

Ferguson had executed his note with security for $400, 
January 5, 1871, and due one year thereafter, for the first 
year’s interest, upon which suit had been brought, judgment 
rendered and the money collected. 

Reed brought suit against Ferguson and wife 2d March, 
1872, for partition of the mill-tract and property therein, 
praying for sale in event the property could not be parti- 
tioned. Judgment was asked for the $4,000 note due, less 
the amount for which the land was sold by the trustee. 

Ferguson and wife resisted judgment, claiming the land 
as part of their homestead and protected from judicial pro- 
cess, also attacking the sale made by the trustee for want of 
authority. 

Upon the trial the jury found a verdict on special issues, 
which sufficiently appear by the response of the jury to them, 
as follows: 
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Argument for the appellants. 


“ We, the jury, find 1st, For plaintiff the sum of $2,829.10 
gold dollars as the principal, and interest at 10 per cent. from 
5th day of January, 1872, to April 10, 1873, amounting to 
$357.56, making in the aggregate $3,186.66, after deducting 
$130 fees of dowry as the trustee.” 

“2d, Find for plaintiff his interest five sixteenths as pur- 
chased under deed of trust, and recommends said interest 
be severed by commissioners of partition, if practicable, to 
be appointed by the court, otherwise to be sold, and eleven 
sixteenths of the proceeds paid to defendants and five six- 
teenths to plaintiif. 

“3d, Find plaintifi did become the owner of five sixteenths 
of said mill property, containing fifty acres of land with all 
improvements and machinery thereon, on 6th February, 1872. 

“4th, Find said mill property to be a part of defendants’ 
homestead; and defendants conveyed five sixteenths of said 
mill property, with everything necessary to the full enjoyment 
of the same, to said plaintiff, by deed of trust January 5, 1871, 
and the sale under it, and if said five sixteenths cannot be 
severed otherwise, then the whole of said mill property of 
fifty acres to be sold, including all improvements and ma- 
chinery to the same belonging, and eleven sixteenths of the 
proceeds paid to defendants and five sixteenths to plaintiff.” 

Upon this, judgment was rendered against both Ferguson 
and his wife for the amount of money found by the jury, 
also appointing commissioners to make partition at the same 
term; upon report of the commissioners that partition was 
impracticable a decree was entered ordering sale of the 
property for partition. 

’ From this judgment the defendants appealed. The errors 
assigned sufficiently: appear in the opinion. 


L. C. Alexander and X. B. Saunders, for appellants, cited 
Lynch v. Elkes, 21 Tex., 230; Wright v. Wakeford, 17 Ves. 
Jr., 454; Mason v. Martin, 4 Md., 125; Gibson v. Jones, 5 ° 
Leigh, 370; Hill on Trustees, 478, and note; Sampson & Keene 
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v. Williamson, 6 Tex., 110; Parker Co. v. Sewell, 24 Tex., 
239. 


McGinnis & Lowry, for appellee. 


Moore, Associate Justice.—Ou the trial of this case in 
the District Court, the judge instructed the jury to the effect 
that if they believed from the evidence that the defendant 
failed to pay the amount of principal and interest, as stipu- 
lated and agreed in the deed of trust, as the first payment for 
the share in the land, mills, machinery, &c., situated thereon, 
sold him by Reed, and had not secured the second year’s 
interest by his note with good and satisfactory security, as 
also agreed, then the sum of twelve hundred and fifty dollars 
was due Reed, and the trustee was authorized to sell suffi- 
cient of the trust property, selling one sixteenth at a time, 
to raise that amount. 

This instruction is clearly erroneous, and was calculated to 
mislead the jury to the manifest injury of appellants. It is 
evident from this, as well as the succeeding portions of the 
charge, that the court misconceived the true import and pur- 
pose of the trust deed. For although it is said in the deed 
that, if Ferguson shall “pay each and every of the sums of 
money, both principal and interest * * * to be by him 
paid to the said E. T. Reed at the time the same became due 
and payable, then the deed shall become null and void,” and 
it may therefore be well held that the deed was intended as 
a security for the payment of the several sums mentioned in 
it as interest as well as principal, yet it must be remem- 
bered that the annual installments of interest up to 1876 were 
to be secured at the first of each year by a note with good 
and satisfactory personal security, while the subsequent in- 
terest was not to be secured otherwise than by the deed. 
And in providing for the sale of the trust property in case of 
a default, it is expressly declared that should Ferguson “ fail 
and refuse to pay the small sums above described, to be paid 
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by him as principal parts of said sum of $4,000, and to 
pay the interest aforesaid not otherwise secured, or either of 
them, or any part thereof, when the same becomes due and 
payable, or should he fail by note with good personal security 
to secure the payment of the interest, as he has above agreed 
to do, then full power and authority is hereby given * * * 
tosell * * * for the payment of all said sums of money 
which may then be due and unpaid, or the payment thereof 
not secured as aforesaid.” Again, when there is a sale, the 
deed provides that the trustee, after paying all reasonable 
costs and charges, shall “pay to the said E. T. Reed such 
sums as may then be due and unsecured as aforesaid, and the 
balance he shall pay upon the principal next to become due.” 
A careful perusal of the deed shows that it was never con- 
templated that the trustee should sell for a failure on the 
part of Ferguson to discharge, when due, the interest notes 
which were otherwise secured than by the deed. It follows 
that not only the instruction of the court in this particular 
was erroneous, but it must also be held that the sale of at 
least three sixteenths of the trust property was, at the time 
the sale was made, wholly unauthorized, and that Reed 
acquired no right whatever to it by his purchase. The sale 
of two sixteenths of the property raised more than was needed 
to pay the amount for which the trustee was then authorized 
to sell, and his sale of the remaining three sixteenths was 
in violation of the terms of the deed. This unauthorized 
action of the trustee, which has been sanctioned and approved 
by the court below, requires not only a reversal of the judg- 
ment, but will also preclude Reed from all right to relief in 
this case, unless he may be entitled to it, as the owner, (if 
the sale was valid to that extent, which we are not now called 
upon to decide,) of the two sixteenths of the property, to the 
sale of which, it seems, Ferguson made no objection. 

The court also erred in giving judgment for a larger 
amount of principal than Reed claimed in his petition. This 
seems to have occurred by the jury deducting a hundred and 
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thirty dollars and ten cents, as commissions for the trust, from 
the sum for which the property sold. It was stipulated in the 
deed that, in case of a sale, the trustee should receive the 
same fees as are allowed by law to sheriffs selling property 
under execution. But there was no evidence that the trustee 
retained even the commissions to which he was entitled by 
the deed; and the plaintiff in his petition, as we have said, 
gave credit for the full amount for which the property was 
sold. 

The court also erred in giving judgment against Mrs. 
Ferguson for the balance due to Reed for his interest in the 
partnership property. It is not shown that she undertook or 
bound herself in any way for its payment, if, indeed, it was 
permissible for her to have done so. 

The objection that the two tracts of land referred to in the 
trust deed were a part of the homestead of the appellant, and 
therefore the court could not order their sale for partition, 
although the plaintiff below might be the owner of an interest 
in them, is, we think, without force. If it is conceded that 
appellants owned the hundred-acre tract, upon which the 
statement of facts shows they resided when the undivided 
half of the two tracts upon which the mills are situated was 
sold by them to Reed in December, 1866, though it appears 
that their deed for it, which is the only evidence of title in 
the record, is of a subsequent date, and that these three tracts 
were part and parcel of their homestead; still, we think, it 
must be admitted that by this deed they vested an interest in 
the land therein described of which the purchaser cannot be 
deprived by reason of their pre-existing right in it. While 
a homestead, no doubt, may include two hundred acres of 
land, though parts of it may have been acquired at different 
times and from different persons, still the Constitution does 
not fix or prescribe the number of acres of which it shal] 
consist, or require that it shall always contain the quantity 
of land which may have been once appropriated to this pur- 
pose; and it cannot be questioned that the owners may sell 
































584 Ferrauson v. REED. [Austin Term, 





Opinion of the court. 





or otherwise segregate a part of it, if they choose to do so, 
provided the consent of the wife is manifested in the manner 
prescribed by law for the sale or transfer of homestead and 
separate property of married women. To doubt this, would 
be to deny that the whole of a thing includes all its parts, 
and to say that a part is of more importance than the whole. 
By the deed to Reed, Ferguson, and wife, whatever may be 
their rights, as between themselves or as to third parties, in 
respect to the undivided one half which was not conveyed, 
must be regarded, as to Reed and for the purpose for which 
said deed was executed, as having voluntarily withdrawn and 
relinquished their homestead rights to the land described in 
said deed, and limited their homestead to the one-hundred- 
acre tract, which they still retained. The exercise and enjoy- 
ment of the rights and privileges conferred upon Reed by the 
sale to hiin of an equal undivided half of the land described 
in the deed, is altogether inconsistent and irreconcilable with 
its continued use and appropriation by appellants as a home- 
stead. It would operate as a fraud upon him to hold that his 
title was incumbered with any such limitation and condition. 

An absolute right to an undivided half of the land having 
become vested in Reed, the title which appellants subsequently 
acquired by his sale to Ferguson of his interest in the part- 
nership property, was liable for the purchase-money before 
the homestead rights could reattach to it. Certainly it can- 
not be objected that security was taken for the payment of 
the purchase-money by the trust-deed upon five sixteenths of 
the tract, when by law the vendor could have claimed a lien 
upon half of it. 

The objection that the land is a part of appellant’s home- 
stead resolves itself into the assertion of this broad proposi- 
tion, that, where there is not more than two hundred acres 
in the entire tract, if one tenant in common goes into pos- 
session and resides upon the land with his family, it becomes 
his homestead, and a partition cannot be had at the instance 
of the other part owners through the’ court. And especially 
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is this the case when from its nature, the property itself is not 
susceptible of an actual division. The constitutional inhibition 
against the forced sales of homesteads, it is believed, has no 
application to such a case, and can be given no such unrea- 
sonable and inequitable construction. The right of the oc- 
cupant, in whatever light we regard it, can only extend, as 
between the co-tenants, to his part of the land. No right of 
homestead can attach to land which he does not own. Cer- 
tainly it would in effect do so if by reason of his homestead 
claim he could deprive the other co-tenants of the use and 
enjoyment of their parts of it. 
The judgment is reversed and the cause remanded. 





REVERSED AND REMANDED, 





W. E. Frrepianper & Co. v. JAMES CORNELL. 


1. LETTER OF CREDIT—-PRINCIPAL AND AGENT—EVIDENCE.—A let- 
ter of credit which announces the one to whom it is given as the 
agent of the writer, and which requests that any goods or assistance 
the agent may need should be furnished and charged to the account 
of the writer, but which gives no authority in terms to draw drafts, 
does not authorize the agent to draw a draft ou the writer of the 
letter for adyances made by the party to whom it is addressed. But 
in a suit on the drafts against the writer, it is competent to show 
other acts and admissions of the writer to fix his responsibility. 

2. BILLS OF EXCHANGE—VKRINCIPAL AND AGUNT.—Authority to draw 
a bill of exchange may be presumed from repeated acts of the agent, 
adopted and confirmed by the principal previous to the contract 
in which the question is raised, 








Appgat from Uvalde. ‘:ried below before the Hon. J. J. 
Thornton. 

On the trial Friedlander & Co., plaintitis below, intro- 
duced the letter of credit copied in the opinion, and offered 
to prove that Poteet, in whose favor it was drawn, had drawn 
other drafts on Cornell as his agent, which drafts were paid; 
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that Cornell had stated, subsequent to the date of the letter, 
that Poteet was authorized to draw drafts on him for such 
advances as were made to said Poteet by plaintiff; that the 
accounts of advances made to Poteet by plaintiffs were made 
out monthly and presented to Poteet, who drew drafts similar 
to those sued on on the defendant as his agent, in payment 
for said accounts, and that Cornell accepted and paid said 
drafts; all of this evidence, except the letter of credit, was 
excluded on objection by the defendant. 

The court below instructed the jury that no evidence out- 
side of the written authority contained in the letter could be 
considered by the jury. The court also said that the letter 
excluded the idea of such authority. The court further 
charged the jury: “The authority to do so (draw the draits) 
is not contained in the letter. You cannot go outside of that 
written authority to consider any other fact for the purpose 
of extending Poteet’s authority. 

Verdict and judgment for appellee. Appellant assigned 
for error the refusal of the court to admit evidence of the 
admissions of appellee made subsequent to the date of the 
letter, to the effect that Poteet was authorized to draw drafts 
on him for advances made by Friedlander & Co.; and further, 
that similar drafts drawn by Poteet in settlement of accounts 
rendered him monthly for advances at Fort Stockton, in 
1869, had been accepted and paid by appellee. 


Sheeks & Sneed and John R. Shook, for appellant. 
Waelder § Upson, for appellee. 


GouLp, AssocraTE Justice.—This suit was brought by the 
plaintiff in error on two drafts on James Cornell, defendant 
in error, payable to their order, dated at Fort Stockton, on 
June 8 and July 27, 1867, respectively, and each signed “ E. 
H. Poteet, agent for Jos. Cornell.” In an amended petition 
it was alleged that the drafts were drawn by Poteet, as agent 
for defendant, in payment for goods furnished and advances 
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made to Poteet for the use and benefit of defendant upon his 
letter of credit or order in writing. The order referred to is 
as follows: 

«Fort Cuark, Texas, February 12, 1869. 
“Mr. W. E. Frrepianver, Fort Stockton, Texas. 

«Dear Srr: My carts left here on the 7th for Stockton. I 
send Mr. Poteet to act as my agent, and in case he may want 
any goods or assistance, you will grant it and charge to my 
account, and oblige, yours, truly, 

« JAMES CORNELL, 
“Per R. E. R.” 

There was a plea of non est factum under oath, denying the 
authority of Poteet to draw the drafts, and the trial was on 
that issue. 

The court charged the jury that Cornell’s letter conferred 
no authority on Poteet to execute the drafts, and that they 
could consider no other fact or evidence for the purpose of 
extending that authority. In pursuance of the same view 
the court excluded evidence of admissions or statements by 
defendant made subsequent to the letter, that Poteet was 
authorized to draw drafts on him for advances made by 
Friedlander & Co.; and further, that similar drafts drawn by 
Poteet, in settlement of accounts rendered him monthly for 
advances at Fort Stockton, in 1869, had been accepted and 
paid by Cornell. 

Certainly Cornell’s letter authorized the furnishing to Po- 
teet, on Cornell’s account, of such goods and advances as he 
might require in the matter of his agency; and it is equally 
certain that the letter does not authorize Poteet to draw 
drafts on Cornell. But there is nothing in the letter incon- 
sistent with the adoption of that mode of settlement, and if 
it was in fact adopted with the sanction of Cornell, no reason 
is perceived why that fact might not be established by evi- 
dence of his admissions and by evidence of his payment of 
other and similar drafts. The letter of credit authorized 
Poteet to create a debt, which Cornell assumed to pay. Cer- 
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tainly it was competent for the parties to adopt some mode 
of having Poteet certify that indebtedness. As between the 
original parties, his draft amounts to little more than such a 
certificate. Assuming that the debt was properly created, 
it was competent for Cornell to give subsequent and valid 
authority to his agent to draw on him for the amount. An 
offer to prove this was not an offer to contradict or deny the 
letter, but was simply an offer to prove a parol authority to 
bind Cornell by the instrument sued on, if given for the con- 
sideration alleged. 

The authority to draw a bill or execute a note may be, and 
often is, conferred without any writing, and may be presumed 
from repeated acts of the agent, adopted and confirmed by 
the principal, previously to the contract in which the question 
is raised. (Pars. on Cont., 46-48; Chitty on Bills, 28-31.) 

The action of the court in this case was such as to with- 
draw from the jury the real issue made, viz: whether Cornell 


-had in fact authorized, or had so acted as to justify the plain- 


tiffs in the belief that he had authorized, Poteet to execute 
the instrument sued on. For the error in the charge and in 
excluding evidence, the judgment is reversed and the cause 
remanded. 

REVERSED AND REMANDED. 





Rozsert AnD Nancy Newnanpb, Apm’rRs, V. CLARINDA HOLLAND. 


1. MARITAL RIGHTS—SEPARATION.—A widow, who, without cause, 
abandons her husband, and lives apart from him until his death, 
cannot claim homestead rights as a constituent member of the 
family ; but such acts do not deprive her of her distributive share 
of the husband’s separate property. 

2. PARTITION—PARTIES.—A suit for partition by the widow, for her 
distributive share of her deceased husband’s estate, cannot be main- 
tained without making his children, if any, parties. 


Error from Coryelle. Tried below before the Hon. J. P. 
Osterhout. 
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F. H. Sleeper, for plaintiffs in error. 


Moore, Associate Justice.—The assignment of errors in 
this case, are none of them sufficiently specific and definite to 
require any consideration from this court. But as the deter- 
mination of the question sought to be presented by these 
assigninents, is essential to the proper distribution of the 
estate of appellant’s intestate, it may not be amiss for us to 
express our views upon it, although appellants would have 
no just cause to complain if we declined doing so, even 
though there was manifest error in the rulings of the court 
to which the assignment of error evidently has reference. 

That a wife who voluntarily, and without any just and 
reasonable cause, abandons and separates herself from her 
husband, and continues, in wanton disregard of her duties as 
a wife, to live separate and apart from him at the time of his 
death, is estopped and precluded from claiming the home- 
stead rights given by the Constitution and statutes to the 
surviving wife is not now an open question in this court. 
See Sears v. Sears, decided at a former day of this term, and 
the case3 then cited. But it by no means follows that the 
court can hold, that by so doing she also forfeits her entire 
interest in the community estate or the distributive share of 
the separate property of her deceased husband, given her by 
the statute. 

The homestead is intended for the comfort and security of 
the family, and for like considerations its rights and privi- 
leges are extended to and conferred upon the family of the 
decedent, after his death, so long as any constituent of it 
remains. But it is only when there is a family, or some re- 
maining constituent of the family, surviving him that the 
rights and privileges of the homestead subsist or are recog- 
nized by law. Unquestionably when the wife has voluntarily 
and without cause withdrawn from and destroyed the family, 
ceased to be a member of it, it would be mockery to say that 
she is reunited to or become again a member of it by the 
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death of her husband, or can claim privileges and immuni- 
ties which by law are only given to the family or some sur- 
viving constituent of it. 

But the right of the surviving wife to her interest in the 
community property, or her distributive portion of the sepa- 
rate estate of her deceased husband, grows out of and depends 
upon the existence of the marital relation between the par- 
ties, and not merely upon continued existence of the family. 
It may be, that by the separation, the community interest 
in future gains will cease; but certainly it does not work 
a forfeiture in such as have been previously acquired. 
And the mere withdrawal of the wife from the husband 
and continuance to live separate and apart from him, 
however unjustifiable and improper her doing so may be, 
does not operate and cannot be treated as tantamount to a 
severance of the marital relation. Though the husband may 
have good cause for annulling the marriage, evidently, unless 
he chooses to do this, the mere improper and wrongful with- 
drawal by the wife, and her living apart from him, cannot 
have this effect. And if he does not choose, by his will, to 
deprive her of the distributive interest in his separate estate, 
which the statute gives her, in the absence of any testa- 
mentary disposition of his property by her husband, it is not 
conceived that the court has any power to do so. 

But, although there is no error in the rulings of the court 
in the matter referred to in the assignment of errors, we 
think an inspection of the record shows that the entire pro- 
ceeding in this case is manifestly irregular and defective, and 
that there is no proper basis furnished, either by the pleading 
or proof, upon which the court could render its judgment; 
and that there is error, going to the foundation of the action, 
apparent on the face of the record, for which the judgment 
must be reversed. 

In her original and amended petitions, appellee asks, not 
only that the homestead of herself and husband be set apart 
to her as the survivor of the family, and if it should be found 
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that they had in fact no homestead at the time of her hus- 
band’s death, that an allowance be made her in lieu thereof, 
and that an amount sufficient for a year’s support be allowed 
her, but she asks also for the revision and correction of 
many of the matters done by the administrators in the course 
of their administration upon the estate, as well as the orders 
of the court thereon. She also prays that appellees be held 
to a strict settlement of the estate, and that she have judg- 
ment against them for her part of the community estate of 
herself and husband, and likewise for the share or interest 
in his separate property to which by law she is entitled as 
surviving wife. 

On the hearing, no notice whatever was taken of the alleged 
acts.of maladministration and alleged erroneous rulings and 
orders of the court in respect thereto. 

It was admitted by appellant “that there is no community 
property, or homestead, or separate property, belonging to 
said Clarinda Holland, at the date of the marriage, nor when 
she came to or left Texas; but that all the property was the 
separate estate of William Holland, purchased with his money, 
which came to his possession before he married said Clarinda.” 
The sole issue between the parties seems to have been whether 
appellee’s voluntary and unjustifiable separation from her 
husband, which was fully established by appellants, and was 
neither controverted nor attempted to be justified by her, 
operated as a forfeiture of her alleged claim for a substituted 
homestead, (if the court has authority to make an allowance 
of this character in any case, as to which the writer intimates 
no opinion,) and also the distributive share to which by the 
statute the surviving wife is entitled out of the separate 
estate of her deceased husband, dying intestate. But it is not 
averred that the estate is in a condition for final distribution 
among those entitled to it, or even that a partial distribution 
can be made without detriment to their interest. Nor is it 
alleged or shown whether or not there were any debts due 
from or to the estate. And although it appears from the 
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statement of facts that there were surviving children of the 
decedent, their number, names, and condition are not made 
known; even their very existence is not mentioned by ap- 
pellee in her original or amended petition. 

The statute emphatically declares that, “each person enti- 
tled to a distributive share of an estate, and not applying for 
distribution, shall be cited before distribution shall be ordered.” 
(Paschal’s Dig., art. 5744.) In the face of this plain statu- 
tory provision, it surely cannot be insisted that a judgment 
in favor of appellee for a distributive portion of the estate is 
of any binding force or validity against other distributees, 
who were not made parties to the proceeding. It certainly 
cannot be supposed, for a moment, that the interest of the 
other distributees was represented by the administrator. 

The judgment of the court cannot be held to settle or 
determine appellee’s right to a share of the estate, and it 
must therefore be regarded as inoperative and void. [If it 
would in any way influence the final settlement of the estate, 
it would do so merely from the conviction in the minds of 
those interested in the soundness of the principles it an- 
nounced, and not from its authority as a valid and binding 
adjudication on the question it decides. The judgment is 
reversed and the cause remanded. 


REVERSED AND REMANDED. 





G. R. Freeman v. Jacop KvuEcHLER ET AL. 


1. Freeman brought suit against the Commissioner of the General Land 
Office in Travis county, where that office is located, and also against B 
and C as co-defendants, alleging that Band C were guilty of a frand 
in Travis county, in filing certain field-notes in the land office of a 
survey of land in Navarro county which was claimed by Freeman 

under a different location, and he prayed that his location be 

declared valid, and that the commissioner be directed by mandamus 
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to patent the same; that the field-notes and survey of B and C 
be annulled, and the Commissioner of the General Land Office be 
enjoined from issuing a patent thereon. On appeal from a judg- 
ment of the District Court, sustaining a demurrer to the petition: 
Held, 1. Where the principal cause of action is a fraudulent act, suit 
may be brought in the county where the act was committed. 2. 
Where the main object of a suit is to set aside a fraudulent trans- 
action, it may be brought in the county where the fraud was com- 
mitted. 3. The alleged fraud in filing the field-notes in the General 
Land Office in Travis county and there applying for a patent would 
not give jurisdiction to the District Court of Travis county under 
the sixth exception to the rule, which entitles a defendant to be 
sued in the county where he has his domicile. (Paschal’s Dig., art. 
1423.) The acts alleged do not constitute such a fraud as was con- 
templated by the statute. The main fraud, if any existed, was in 
the location or entry by B and C in another county. 

2. DISTINGUISHED irom Evans v. Mills, 16 'Tex., 196-199, and Fineh v. 
Edmonson, 9 Tex., 504. 

38. APPROVED.—Commissioner of Land Office ». Smith, 5 Tex., 485; 
Henderson v. Kissam, 8 Tex., 55; Pool v. Pickett, 8 Tex., 123. 


AppEAL from: Travis. Tried below before the Hon. J. P. 
Richardson. 

The facts essential to a proper understanding of the opinion 
are stated in it. 


G. R. Freeman and Sheeks & Sneed, for appellant, in sup- 
port of their position that the suit was properly brought in 
Travis county, cited and discussed Evans v. Mills, 16 Tex., 
200; Finch vy. Edmonson, 9 Tex., 504; Hearst v. Kuyken- 
dall, 16 Tex., 329; Morris v. Runnells, i2 Tex., 175. Their 
brief also contained an exhaustive argument on the sufficiency 
of the cause of action stated, aside from the question of juris- 
diction, which is omitted, as touching a question not noticed 
in the opinion. 


Walton, Green § Hill, for appellee, discussed the various 
questions argued by appellant. On the question of jurisdic- 
tion they said: “It is insisted that a fraud has been commit- 
ted in Travis county by the filing of the field-notes of the 
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survey of the land in Navarro county, in the General Land 
Office, and asking for patent thereon. It would have been 
nearer’correct to say (as is said in the petition) that a fraud 
is about to be committed by procuring patent. This, how- 
ever, would have been very far from the demands of the 
statute, which requires, in order to give jurisdiction under this 
exception, that a fraud should have been consummated or 
committed. * * * 

“Under the provision of the law, that suits against the 
heads of the departments must be brought in the county 
where the seat of government is situated, we have had 
many attempts on the part of suitors, sometimes by in- 
junction, and sometimes by mandamus against said officers, 
to try questions involving the title or right of others in other 
counties, and by that means to drag these persons away from 
their homes to litigate their right in a distant forum. This 
court has, however, steadily refused to sanction such a prac- 
tice. (Commissioner of the General Land Office v. Smith, 
5 Tex., 485; Roan » Raymond, 15 Tex., 85; Horton +, 
Hamilton, 20 Tex., 611; Tabor rv. Commissioner General Land 
Office, 29 Tex., 521.)” 

- 

Goutp, AssocratEe Justice.—Freeman brought this suit in 
Travis county, alleging that J. M. Elliott, of Navarro county, 
was his employed agent to locate or re-enter for him certain 
tracts of land in Navarro; that in fraud of his duty as agent 
Elliott failed to make. the re-entries, but in December, 1872, 
entered a certificate belonging to another person, on one of 
the tracts which he had engaged to re-enter for plaintiff, and 
about the same time fraudulently combined with one Randall 
of Travis county, to obtain a patent on said fraudulent entry, 
with whose aid, about February 11, 1873, he fraudulently 
caused to be filed in the General Land Office in Travis 
county field-notes of a pretended survey of said land. It was 
further alleged that Randall, combining with Elliott, persist- 
ently and fraudulently urged, within Travis county, the 
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issuance of a patent on said fraudulent location. The plain- 
tiff claimed that by virtue of his original entries and re-en- 
tries, which he had secured notwithstanding Elliott’s alleged 
fraud, and the return of his field-notes thereon to the General 
Land Office, he was entitled to a patent on the 640-acre tract 
in question. The prayer was for damages against Elliott and 
Randall for their alleged fraudulent acts, and for an injunc- 
tion, restraining them from further prosecuting the claim 
for a patent, and also restraining the Commissioner of the 
Land Office, Who was made a party, from issuing such 
patent. 

In a supplemental petition the plaintiff sets out at great 
length facts showing, as he claimed, that he was entitled to 
the 640 acres in question by virtue of his original entry— 
by virtue of attempts to re-enter whilst the office of sur- 
veyor of Navarro county was vacant, and by virtue of 
his re-entry. He alleges, that the entry made by Elliott 
was of a pretended certificate for an unlocated balance 
of a headright 1280 certificate of 2d class in the name 
of J. D. Matthews, furnished by J. M. Lester of Navarro 
county, whom Elliott induced to settle on the land, and with 
whom Elliott was interested in the location. It is averred 
that the certificate for the unlocated balance, issued by F. 
M. White, Commissioner General Land Office, March 15, 
1860, was invalid, because the original 1280 issued by the 
Board of Land Commissioners for Robertson county in 1844 
was never approved by the Traveling Board or by the Com- 
missioner of Claims, and that Elliott and Lester were guilty 
of a fraud and crime in Travis county in filing the field-notes 
of the survey made by virtue of such certificate. Lester was 
made a party defendant, and the prayer was that plaintifis’ 
location be declared valid, and the commissioner directed by 
mandamus to patent the same, that the location and field- 
notes under the Matthews certificate be annulled, and the 
commissioner enjoined from issuing patent thereon, and for 
general relief. 
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The defendants excepted to the petition, the defendants 
Elliott and Lester setting up, as one ground of exception, 
that it appeared on the face of the petition that they were 
residents of Navarro county, where the land was situated, 
and that no sufficient cause was shown for suing them else- 
where, the petition showing no cause of action against Ran- 
dall or the Commissioner of the General Land Office. The 
court sustained the demurrer to the petition, dissolved the 
injunction which had been granted, and dismissed the case. 

Unless the petition stated a case within some of the statu- 
tory exceptions to the general rule entitling a defendant to 
be sued in the county where he has his domicile, the excep- 
tions were properly sustained. It is claimed that the aver- 
ments bring the case within the 6th exception, which is as 
follows: “ 6th. In eases of fraud, and also in cases of defal- 
eation of public officers, in which cases suit may be instituted 
in the county where the fraud was committed, or where the 
defaleation occurred, or where the defendant has his domi- 
cile.’” We think that it is only necessary to refer to some 
of the early cases of this court enforcing the general rule, 
and to examine the cases referred to by appellant, in which 
the 6th exception was considered, to show, that the petition 
does not state such a case of fraud as comes within the 
meaning of the statute, as heretofore construed. 

In Pool v. Pickett, 8 Tex., 123, Chief Justice Hemphill 
says: “The cherished policy of the law is, that the inhabit- 
ants of the State shall be sued in the counties in which they 
respectively have their domiciles. * * * This was the rule 
under the former or Spanish system of jurisprudence, and it 
has always been regarded as just in itself and eminently ad- 
vantageous to defendants, for whose benefit it was intended. 
This rule cannot be defeated by any evasion or artifices in- 
tended merely for that purpose. The defendant cannot be 
dragged from the forum of his own domicile by any mere 
contrivance to evade the domestic jurisdiction.” 

And again the same distinguished jurist says: “The priv- 
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ilege granted was extended as a substantial benefit, not to be 
disregarded unless on exceptions indicated by law, and which 
must have facts for their foundation.” (Henderson v. Kis- 
sam, 8 Tex., 55.) 

The case of Cleveland v. Wood is much relied on by coun- 
sel for appellant; but as it appears from the records of the 
court that the judgment was set aside and the opinion with- 
drawn, the case cannot be regarded as authority. 

In Evans v. Mills, 16 Tex., 196, the object of the suit was the 
recovery of a slave alleged to have been privily and fraudu- 
lently taken from plaintiff’s premises, under a fraudulent 
pretense. 

In Finch v. Edmonson, 9 Tex., 504, the object of the suit, 
which, however, was brought in the county of defendant’s 
residence, was to set aside an alleged fraudulent sale, made in 
that county, and the objection made was, that the suit was 
not brought in the county where the land was cituated. 
Neither in the facts on which they were decided, nor in the 
principles enunciated, do either Evans v. Mills or Finch ¢. 
Edmonson constitute authority for a suit like the present. 
The proposition may de deduced from them, that where the 
principal cause of action is a fraudulent act, suit may be 
brought in the county where that act was committed, or tha 
where the main object of the suit is to set aside a fraudulent 
transaction it may be brought in the county where the fraud 
was committed. Certainly, the main fraud complained of in 
the petition isthe alleged fraudulent entry by Elliott and Les- 
ter, in Navarro county, and the chief object of this suit is to 
remove the obstacle to plaintifi’s claim growing out of that 
entry, and, perhaps, to obtain damages for that alleged fraud. 
The only acts charged as committed in Travis county are the 
filing of the field-notes and the application for patent.. These 
vets are but the ordinary and necessary steps in the progress 
of every survey to a patent. If in themselves they are sufii- 
cient to justify suit in Travis county, then it would seem 
that the litigation in every case of contested locations may be 
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drawn to that county by simply awaiting that stage of pro- 
gre's, and charging the filing and application to be fraudu- 
lent. As alleged in the petition, these acts are not in them- 
selves such a fraud as the statute contemplates. As was said 
by Justice Wheeler, in the case of Commissioner of the Gen- 
eral Land Office v. Smith, 5 Tex., 485, in speaking of proceed- 
ines by mandamus instituted under the act of January 25, 
1841, at the seat of government: “It does not, however, ap- 
pear to have been intended by the act last cited to enable a 
party, under the form of a proceeding by mandamus, against 
the Commissioner of the Land Office to bring any other per- 
son to whose lands he may choose to assert a claim from his 
home, or the county in which his lands may be situated, to 
the seat of government to defend his title. Such a practice 
would be regarded as intolerable, and could never have been 
contemplated by the Legislature.” (5 Tex., 485.) “So, we 
think, the Legislature never contemplated, by making fraud 
actionable in the county where committed, that this excep- 
tion would allow of the transfer of the litigation of every 
alleged fraudulent survey to the seat of government. 

The same reasoning leads to the conclusion that Randall 
and Keuchler were improperly joined in the suit, and that 
the suit in Travis county cannot be maintained on the ground 
that some of the defendants resided there. 

In the supplemental petition it was alleged that by the 
filing of the field notes and application for patent, a crime 
was perpetrated in Travis county, and the averment seems to 
have been made with reference to the 7th exception made in 
the statute we have been considering. We have not been 
cited to any statute which makes it a penal offense to file 
field-notes in the General Land Office, or to apply for patent 
on the same, and we have not therefore found it necessary to 
pass upon the question of the validity or invalidity of either 
the original J. D. Matthews 1280 certificate, or the certificate 
for the unlocated balance thereof, issued by the Commissioner 
of the General Land Office in 1860. In affirming the judg- 
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ment of. the District Court we do so without expressing any 
opinion on the merits of the plaintifi’s case as stated in his 
petition, and without prejudice to any rights which he 
may have to the land in controversy, or to damages of de- 
fendant Elliott. We simply hold that the demurrer to the 
petition, on the ground that no case was stated justifying suit 
against defendants Elliott and Lester in Travis county, was 
well taken; and for that reason the judgment is affirmed. 


AFFIRMED. 





CyntutaA Ross v. J. R. O’Netn. 


1, PLEADING.—In anu action brought on the promissory note of a 
deceased husband, who left no children surviving him, against his 
widow, who had converted the community of greater value than the 
amount of the debt, that fact being alleged, it is not necessary for 
plaintiff to allege that the community property was property other 
than that which is reserved from forced sale under the Constitution 
and laws. If the property converted was exempt from seizure and 
sale for debts under the law, that is matter of defense which should 
be stated in the answer. 

2. VERDICT.—See statement of case for a verdict held sufficient 


ApprEAL from Erath. ‘Tried below before the Hon. J. P. 
Osterhout. 

Suit by J. R. O'Neil against W. T. Mausker and Cynthia 
Ross, as surviving wife of F. M. Ross, deceased, on a note 
for $3,000, alleged to have been executed by F. M. Ross, 
W. T. Mausker, and J. H. Williamson. No recovery was 
sought against the estate of Williamson, he being dead, and 
his estate insolvent. F. M. Ross died leaving no child, but 
the petition alleged that he left a large amount of community 
property, both real and personal, and that “ Cynthia Ross, his 
widow and sole heir, is now holding said property, and that 
she is unmarried and liable to pay your petitioner the full 
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amount of said note,” &e. The defendant, Cynthia Ross, 
tiled a general demurrer and general denial, with special 
defenses not supported by evidence and not necessary to 
mention. 

The court instructed the jury to find for the plaintiff the 
amount of principal and interest less the amount of payments 
credited against Cynthia Ross, as surviving wife of F. M. 
Ross, as surety, provided they were satisfied from the evi- 
dence that Cynthia was the surviving wife of F. M. Ross. 
They were further instructed that a recovery could only be 
obtained against the surviving widow for the amount of the 
value of the property left by F’. M. Ross, and if the evidence 
did not satisfy them that she had property left by her hus- 
band, they should find a verdict against Mausker alone. 

The verdict was as follows: “We, the jurors, find for 
plaintiff a verdict against W. T. Mausker, as principal, and 
Cynthia Ross, as surety, the surviving widow of F. M. Ross, 
principal and interest, $1,527.20 in gold.” Judgment 
accordingly. 

It was shown in evidence that Ross had at the time of his 
death about $1,800 in money, which his widow received, and 
that after his death she received $3,000 from the sales of 
land owned by her husband at his death. 


McGinnis § Lowry, for appellant. 
Chandler & Morris, for appellees. 


Goutp, Associate Justice.—The statute provides that 
“where the husband or wife dies intestate, leaving no child 
or children and no separate estate, the common property 
passes to the survivor charged with the debts of the commu- 
nity, and no administration is required.” (Paschal’s Dig., 
arts. 4642, 5498.) 

The petition stated a case within the statute, and sufficient, 
in the absence of exceptions, to support a judgment subject- 
ing the common property in the hands of Mrs. Ross to the 
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plaintifi’s debt, unless, as contended by appellant, it was 
necessary, not only to allege that she held community prop- 
erty, but also that it was over and above that which is re- 
served from forced sale under the Constitution and laws of 
the State. If the community property in her hands was 
exempt from forced sale, that was a matter of defense for 
her to set up, and the petition was, we think, sufficient, with- 
out any averment on that subject. 

The judgment was rendered against her personally, but as 
there was evidence that she had disposed of the community 
estate to an amount in excess of the judgment, a state of 
facts which, under proper pleadings, would authorize a per- 
sonal judgment against her, and as there is no assignment 
of errors covering any such question, this objection to the 
judgment may be considered as waived. 

The assignment that the verdict of the jury is uncertain in 
amount, is not supported by the record. The verdict fixing 
the balance due on the note was responsive to the charge of 
the court, and was substantially a verdict against the defend- 
ants for that balance. 

Other errors assigned, but not discussed in appellant’s brief, 
need not be noticed. ‘The judgment is affirmed. 


AFFIRMED. 





W. C. Putiuires v. Davin AYRES ET AL. 


1. SURVEY.—It was the duty of a surveyor in making a survey of the 
eleven-league grant, in 1833, to mark the lines, where this could be 
done, and to designate and call for the natural objects found in 
making the survey and such artificial ones as he should make, 
which would be sufficient to locate and identify the survey as actually 
made upon the ground. 

2. PRESUMPTION OF SURVEY.—Until it be otherwise shown, it is pre- 
sumed the surveyor did his duty in making a survey. 

3. CONTRADICTORY CALLS.—If the calls in a survey are conflicting and 

contradictory, preference must be given to those which in their 
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application to the grant are more specific and definite, in place of 
such as are merely general and indefinite or descriptive. 

4. CALLS IN SURVEYS, &c.—Descriptive and locative calls defined and 
discussed. 

5. LOST LINES AND CORNERS.—The general principles by which courts 
are guided in ascertaining lost lines and corners of surveys, or in 
fixing and defining upon the ground such as never were made, as 
recognized by the Supreme Court of Kentucky, adopted, as follows : 
(1.) **In general, distance yields to course, or, in the absence of any 
circumstance bringing the mind toa contrary conclusion, the courses 
shall be first pursued, contracting or extending the distances, as the 
ease may require, to make the survey close. (2.) The beginning 
corner in the plat, or certificate of survey, is of no higher dignity 
or importance than any other corner of the survey. (3.) The order 
in which the surveyor gives the lines and courses in his certificate of 
survey is of no importance to find the true position of the survey. 
Reversing the courses is as lawful and persuasive as following the 
order of the field-notes. (4.) That construction is to prevail which 
is most against the party claiming under the uncertain survey. It 
is his duty to show and establish his corners.’ (5.) General, de- 
scriptive, and directory calls, although the character of the object 
called for may be entitled to greater consideration, must yield to 





calls for objects held to be of lower grade, in determining their rela- 
tive importance, when such objects are referred to for the purpose 
of the specific lecation and identity of the land. 

6. OUTSTANDING TITLE AS DEFENSE.—He who sets up an outstanding 
claim as a,defense, must show satisfactorily that it embraces the 
land in controversy. 

7. BOUNDARY—SURVEY—NAVIGABLE RIVER AS A LINE.—A survey 
described as lying on the left bank of a navigable river will be so 
run that none of the lines shall cross the river ; course and distance 
crossing the river will be disregarded to the extent interfered with 
by the river. : 


Apprat from Bell. Tried below before the Hon. J. P. 
Osterhout. 
The facts discussed are fully given in the opinion. 


Hancock, West and North, for appellant. 


L. C. Alexander, for appellee, cited Urquhart v. Burleson, 
6 Tex., 511; Bolton v. Lann, 16 Tex., 110; 19 Tex., 460; 
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Booth v. Strippleman, 26 Tex., 436; Booth v. Upshur, 26 
Tex., 64; Stafford v. King, 30 Tex., 269. 


F. H. Sleeper, also for appellee. 


Moore, Associate Justice.—The determination of this case 
depends upon the ascertainment of the precise locality of the 
boundary line, as run and marked upon the ground by the 
surveyor, of eleven leagues of land granted in the year 1833 
by the State of Coahuila and Texas, to Maximo Moreno, and 
now claimed by appellees; or if this cannot be done, to de- 
termine from the description by the surveyor, whose report 
is found in and made part of the grant, how the boundary 
lines should be run, and what is the true and precise location 
of the land when they are thus run and marked upon the 
ground. The principal difficulty in doing this, is in ascertain- 
ing and identifying the precise localities of the western and 
northern line, if these lines were in fact ever actually run by 
the surveyor, and if not, in saying precisely how and where 
they should be now run. “This is the more important as the 
controversy in the case turns entirely on the location of these 
lines, if, indeed, it does not depend altogether on the correct 
location of the northern line. 

For the better understanding of the matters presented for 
our consideration, we will here copy the report by the sur- 
veyor made by order of the commissioner by whom the grant 
to Moreno was executed, and embodied by him in it as a 
part thereof, for the purpose of identifying and describing 
the land thus granted. The report reads as follows: 

“SENoR ALCALDE AND CoMMISSIONER: The land surveyed 
by me in virtue of the foregoing decree from you for the 
attorney of the citizen Maximo Moreno, is situated on the 
left margin of the river San Andres, below the point where 
creek called ‘Lampasas’ enters said river on its opposite 
margin, and it has the lines, limits, boundaries, and- land- 
marks following, to wit: Beginning the survey at a Pecan, 
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(Nogal,) fronting the mouth of the aforesaid creek, which 
Pecan serves as a landmark for the first corner, and from 
which 14 varas to the north 59’ west there is a hackberry 
24 inches diameter, and 15 varas to the south 34’ west 
there is an elm 12 inches diameter. A line was run to the 
north 22° east 22,960 varas; planted a stake in the prairie 
for the second corner. Thence another line was run to the 
south 70° east; at 8,000 varas, crossed a branch of the creek 
called Cow creek; at 10,600 varas, crossed the principal 
branch of said creek; and at 12,580 varas, two small hack- 
berries serve as landmarks for the third corner. Thence 
another line was run to the south 20° west; and at 3,520 
yaras, crossed the said Cow creek; and at 26,400 varas to a 
tree (Pala) on the aforesaid margin of the river San Andres, 
which tree is called in England Box Elder, from which, seven 
varas to the south 28° west, there is a cottonwood with two 
trunks, and 16 varas to the south 11° east there is an elm 15 
inches diameter. Thence following the river up by its 
meanders to the beginning point, and comprising a plain 
area of eleven leagues of land, or 275,000,000 of square 
varas. The river timber is oak, elm, ash, and hackberry; 
and in the prairie mesquite grows, bounded by the river and 
vacant lands; and it is composed, according to my knowl- 
edge, of one league and a half of temporal land and nine 
and a half leagues of pasture; its configuration being as in 
plan accompanying. 
«FF. W. Jonnson.” 

A copy of the accompanying plan, referred to by the sur- 
veyor, is not in the transcript, but the figure of the survey is 
apparent from the direction and length of the lines as stated. 
And from the calls of the survey, if actually made, all of its 
lines and curves should, it would seem, be readily found and 
identified. But from the evidence on behalf of both appel- 
lants and appellees, for the purpose of ascertaining the pre- 
cise locality of the boundary lines and fixing the exact loca- 
tion of the grant, we think it quite probable that neither the 
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western nor northern limits of the survey were ever in fact 


run by the surveyor. 


If they were, certainly the evidence 


in this record does not lead the mind to such a conclusion, as 
will be seen hereafter. 

But whether the entire grant was actually surveyed or not, 
the calls of the field-notes appear to be quite sufficient to 
identify the survey, or to enable the court to determine and 
lay down the rules and principle by which the boundaries of 


the grant, can be precisely and definitely ascertained. 

t was unquestionably the’ duty of the surveyor to make 
an accurate and exact survey of the land, as he represents 
himself to have done, to mark the lines where this could 
be done and to designate and call for the natural objects 
found by him in making the survey, and such artificial ones 
as he should make, which would be sufficient to locate and 
identify the survey as actually made upon the ground. (Buck- 


ley v. Bryan, Ky. Decis., Oct. Term, 1801, 91.) 


And until 


the contrary is made to appear, it is to be presumed the sur- 


veyor performed this duty. 


If, however, this presumption is 


rebutted or the contrary made to appear, it does not follow 


that the grant is imvalid. 


(Stafford v. King, 30 Tex., 257.) 


But in such a case the grant is to be designated and located 
by a survey to be made in conformity with the calls of the 


survey, as reported by the surveyor. 


If these calls are con- 


flicting and contradictory, then preference must be given to 
those which, in their application to the grant in question, are 
more specific and definite, in place of such as are merely gen- 


eral and indefinite or descriptive. 


Yerg., 55.) 


(Wright v. Mabry, 9 


Calls in grants, deeds, and surveys, which serve to desig- 
nate and identify land, are divided into general, descriptive, 


and directory, or special and locative calls. 


The former, 


although the character of the object called for may be en- 
titled to greater consideration, yet in view of the nature and 
purpose of such calls, must yield to those for objects held to 


be of a low grade in determining their relative importance 
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when such objects are referred to for the purpose of the 
specific location and identity of the land. It has been fre- 
quently said by this court, as well as others, that in determin- 
ing the relative importance of locative calls for different 
objects preference should be ordinarily given, Ist, To calls 
for natural objects, such as rivers, lakes, creeks, springs, &c.; 
2d, Artiticial objects, such as monuments, adjacent surveys, 
marked lines and corners, &c.; 3d, Course and distance, but 
of these the first should control in preference to the last. 
(Stafford v. King, 30 Tex., 257; Fulwood v. Graham, 1 
Richd., 491°) The actual identification of the survey is the 
object and purpose sought to be attained by the application 
of these general rules, and when they lead to contradictory 
results, or uncertainty and confusion, the rule should be 
adopted which is most consistent with the intention apparent 
upon the face of the grant as ascertained from all the sur- 
rounding circumstances. (Cleaveland v. Smith, 2 St. C. C. R., 
278.) And as is aptly said by the Supreme Court of Maine 
in Hench v. Hopkins, (23 Me., 217,) “Every call in the 
description of the premises in a deed must be answered if it 
can be done; and the intention of the parties is to be sought 
by looking at the whole, and none is to be rejected if all the 
parts can stand consistently together. If there be a precise 
and perfect description showing that the parties actually 
located the land upon the earth, and another general in its 
terms, and they cannot be reconciled with each other, the 
latter should yield to the former. But where there is inac- 
curacy or deficiency in the particular description, the one 
which is general often becomes important, and renders that 
clear which without it would be obscure.” 

The general principles by which the courts are guided in 
ascertaining lost lines and corners of surveys, or in fixing or de- 
fining upon the ground suchas never were in fact actually made 
by the survey, are said by the Supreme Court of Kentucky 
to be well settled, and that the previous decisions of that 
court sanction and establish the following general formula: 
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“First. In general, distance yields to course, or, in the 
absence of any circumstance bringing the mind to a contrary 
conclusion, the courses shall be first pursued, contracting or 
extending the distances, as the case may require, to make the 
survey close. (Littell’s Sel. Cases, 91.) 

“Second. The beginning corner in the plat or certificate of 
survey is of no higher dignity or importance than any other 
corner of the survey. (Buckley v. Bryan, Ky. Decis., (Sneed,) 
1801-1805, 91.) 

“Third. The order in which the surveyor gives the lines 
and corners in his certificate of survey is of no importance to 
find the true position of the survey. Reversing the courses 
is as lawful and persuasive as following the order of the cer- 
tificate. (4 Monr., 32.) 

“Fourth. That construction is to prevail which is most 
against the party claiming under the uncertain survey. It is 
his duty to show and establish his corners. (Preston’s Heirs 
v. Bowmar, 2 Bibb, 493.) From which it will follow, that he 
who sets up and relies on an outstanding claim must show 
that it embraces the land in contest, and should not succeed 
by using it when it is uncertain whether it embraces it or 
not.” (Pearson v. Baker, 4 Dana, 321.) 

The application of these general principles to the facts as 
shown in the record will suffice to obviate all difficulty, as 
we think, in the proper location of the Moreno grant; at least 
in doing this so far as it is necessary for the determination of 
this case, and will show beyond all reasonable doubt that the 
surveys of neither of the original defendants, Phillips or 
Worrall, are in conflict with it. 

On examining ‘the surveyor’s report, it will be seen that 
the calls in his notes of survey are of the different classes of 
calls, and for the different character of objects to which refer- 
ence is made in the cases we have cited; for example, as 
descriptive calls, indicating the locality or neighborhood in 
which to look for the land, and distance to which search 
should be extended, and the quantity of land or size and shape 
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of the survey for which we are to look, we are told that it is 
on the left margin of the San Andres river; and, by way of 
indicating still more definitely whereabouts on the river 
search should be made for it, we are informed that it is below 
the point where the creek called “Lampasas” enters said 
river on its opposite margin. The distance below, however, 
is to be ascertained by an examination in the locality indi- 
cated for the special and locative calls given, to enable us to 
ascertain and fix the precise locality of the grant, and the 
exact position of its boundary lines and corners. Of the 
latter character of calls, we have calls for natural objects, 
such as the meanders of the San Andres river as one line of 
the survey, and the points of crossing of other-named streams 
in running some of the other lines; natural objects, such as 
plainly designated corners at well known and described trees, 
identified, it is supposed, by proper marks, and their position 
specifically located and defined by their relative position to 
other trees named and described; marked lines, as is also to 
be inferred from the known duty of surveyors in running 
lines connecting different corners of surveys, and also the 
course and distance of the lines. 

Certainly, if on a search in the neighborhood pointed to by 
the general calls, a survey with the corresponding locative 
alls is found, there would be no doubt or hesitancy in say- 
ing that it was the survey called for in this grant. On exam-. 
ining the evidence in the record by which it is sought to 
locate and fix upon the ground the survey called for, made 
for Moreno, and to show appellee’s superior right to the /ocus 
in quo, for which the defendants Phillips and Worrall hold 
patents from the State, it will be seen that the Pecan, which 
is the beginning corner of the survey, and to which we are 
guided by the general call that it is “fronting the mouth of 
the Lampasas creek,” and is still more precisely identified by 
bearing trees, named and described, and also exactly located 
by calls for course and distance at which they stand from it, 
cannot be found. The record does not show what search was 
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made for this beginning corner on the river opposite to the 
mouth of the Lampasas, where the field-notes of the survey- 
or called for it as fronting the north and below the point 
where the Lampasas enters the river, which evidently might 
be at a considerable distance from a point opposite the mouth. 
The character of the soil, or geological formation in the vicin- 
ity of the confluence of these streams, js not shown. If the 
soil is alluvial, there evidently might have been quite a 
change in their point of junction. Nor are we informed 
whether there are other streams or sloughs entering the San 
Andres in the same vicinity, which might have been mistak- 
en by the surveyor for the mouth of the Lampasas. In view of 
contingencies of this character, and of the further fact, that it is 
shown if the first line of the survey is run at the course and 
distance called for from the point opposite the mouth of the 
Lampasas, assumed as the beginning corner by the surveyor 
Rucker, so as to connect with the lower well-established 
marked line and corner on the river, the survey will be some 
six hundred and twenty-seven varas too wide, and that no 
marks can be found on the first or second line, we think pru- 
dence would have dictated further searth for this beginning 
corner lower down the river. 

In the absence of other evidence guiding us to the exact 
locality of the beginning corner, we concede that it must be 
fixed as best it may from the general calls for a point front- 
ing the mouth of the Lampasas. And conceding that this 
point is where it was assumed to be by Rucker, it appears, if a 
line is run from it in the course called for in the grant, it will 
cross and recross the Leon river, which, as is well known, is 
the name by which the San Andres, or, as now called, Little 
river, is designated above its junction with the Lampasas. 
But to so run, it would conflict with the call for a survey on 
the left margin of the river, and would violate the law for- 
bidding the crossing streams of this character. It must there- 
fore be concltided, we think, that the surveyor did not run 


the line on the course called for from this point. Should it 
39 
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be said that the course should, on this account, be partially 
abandoned, and the river, either from the point of crossing to 
the recrossing, or from the assumed beginning corner to the 
place where the line should finally leave the river, be adopted 
as the boundary and part of the first line? But if we do this 
we not only abandon the call for the course, but also involve 
the proper length of the line from the first to the second corner 
in doubt and uncertainty. For if the meanders of the river are 
to be regarded in computing its length, the distance by a direct 
line from this point to a second corner must be considerably 
diminished, and the north line of the survey in this event would 
hardly conflict with the land claimed by appellant. Toso run, 
also, this line requires a departure from its course, and re- 
quires that its call, as a direct line, shall be either shortened or 
lengthened. And 4t would likewise require a change, to 
some extent, in the general shape of the survey, and bring 
about a conflict with the call locating the grant on the river 
below the mouth of the Lampasas. To constrict the sur- 
vey by running a line from this point, as the beginning 
corner, the distance called for in the grant to its second 
corner, and then, by the call for course, back to it, would re- 
quire the calls for artificial objects and marked boundaries to 
yield to this first call for distance merely; or if we vary the 
call for course and distance from this imaginary or hypothet- 
ical course, so as to connect with the marked line, we have 
to vary either the course or distance, and perhaps both of the 
other lines, in deference to this first line, which we have said 
cannot be run in strict conformity with its call, and by doing 
so we will also include in the survey from one to two leagues 
more land than the grant should contain, which evidently 
does not accord with the principles by which the courts are 
guided in locating lost lines, or such as were never in fact 
run. 

There is no question that the lower river corner still exists, 
and is clearly identified by the calls in the grant; and a prop- 
erly marked line, of corresponding age with the survey, can 
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be traced for about the distance for which it calls from it in 
the direction of the third corner. But in attempting to con- 
nect his supposed second corner with this lower line, by run- 
ning the course and distance called for in the grant, appellees’ 
witness Rucker says, that he had to protract it five hundred 
and eighty-seven varas, and the lower line had also to be 
prolonged beyond its call, and beyond the point to which it 
was marked, some thirty-eight hundred varas. 

It should be likewise noted that neither this witness nor 
Bingham, the witness for appellant, was able to find on either 
of the lines run by them for the north boundary of the sur- 
vey, or elsewhere, any marks indicating that this line was 
actually run and marked on the ground by the surveyor; and 
it is beyond question, unless the channel of the San Andres 
has shifted since the survey was made, the upper line was 
not run, as called for, from the point taken as the beginning 
eorner by Rucker. As it was then and still is contrary 
to law for the surveyor to so run it, the court should not pre- 
sume that it was in fact thus run, or take it as the proper 
basis upon which to construct the survey. There being no 
natural or artificial object called for by which the second 
corner can be found, and having to discard the calls for course 
and distance of the line leading to it from the beginning 
corner, its position can only be determined by reversing the 
ealls, and endeavoring to find or locate it by a line from a 
different direction. 

If the grant were identified in no other way than by the 
beginning corner, a survey might be constructed from it by the 
calls for course and distance. But we are reduced to no such 
necessity. Assuming that the point from which Rucker started 
is the true beginning corner, we have the river line from it to 
the fourth corner, about which there is no controversy; and 
from this lower river corner we have a plainly-marked line 
on the proper course towards the third or northeast corner, 
which Bingham says he found plainly marked and identified ; 
and that the line connecting these corners is plainly marked 
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and easily traced. He also states that he surveyed the land 
for appellees, and their son and, as we think may be inferred, 
agent, was with him, and admitted that this was the northeast 
corner of the grant, and that he has heard one of the plain- 
tiffs also claim it as such. He also says that years ago he 
saw at this point the double hackberry called for in the field- 
notes. It is objected that the field-notes describe this corner 
as at two small hackberries and not a double hackberry. 
But when we consider the witness is describing the trees 
some thirty or forty years after the survey, the supposed dis- 
crepancy is not such, in our-opinion, as should in any degree 
impair the credit of his evidence. 

But suppose it is admitted that this witness is mistaken, 
there is no proof establishing and fixing the corner at any 
other point. Certainly it cannot be supposed that the mere 
declarations of Rucker, that McMillian, who from his state- 
ments seems to have previously surveyed the land by order 
of court in some other case, reported that he had found this 
corner at the point where Rucker assumes he located it, and 
where he says he “was informed that there had been a 
double hackberry, as called for by field-notes,” but where 
he says he could find no corner, can be regarded as evidence 
tending to prove that the corner is at such point. It there- 
fore must follow, as the corner has not been found, that it must 
be fixed by the court at the point where the calls for course - 
and distance in the grant place it; and this, according to the 
evidence of Rucker, is the point where the old blazed line 
gave out, and five hundred and sixty varas south of the 
corner said to have been found by MeMillian, as stated by 
Rucker, and about where Bingham says he found the north- 
east corner of the grant. 

There being no natural or artificial object called for in the 
grant or found upon the ground to guide in running the two 
remaining lines, or to fix the position of the other corner, 
recourse must be had to the calls for course and distance. 
But it is apparent, from what has been said and the obvious 
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positions of the first and third corners, that in connecting 
them the calls for course and distance cannot be both ob- 
served. Evidently, if a line could be run from the first 
corner on the course called for by the surveyor, a line of 
like character from the third corner would have to be pro- 
tracted between six and seven hundred varas to intersect the 
first line; and if the corner is placed at the point of intersec- 
tion, the first will not be so long as called for by some thirty- 
eight hundred to four thousand varas. But as distance yields 
to course ordinarily, no doubt this would be the proper way 
of completing the survey. But as neither the call for course 
or distance from the first corner can be followed, we think it 
might with more propriety be held that the line from the 
third or second corner should be run in accordance with the 
calls for distance as well as course given in the grant. And 
the second corner, as thus defined, should be connected with 
the first by a direct line, if this could be done without cross- 
ing the river, and if not, by such lines to the river, and thence 
by the meanders of the river to the beginning corner. Evi- 
dently if either of these modes of completing the survey is 
adopted, although it will contain more land than called for 
in the grant, there will be no conflict with the land claimed 
by appellant. It is therefore not essential for us to definitely 
decide at this time by which of these modes the survey should 
be completed. If, however, neither of these two modes of 
concluding the survey is adopted, we must hold that the 
general and descriptive calls do not enable us to fix the pre- 
cise beginning corner, and therefore the course of the line 
from the second to the first corner should be held to be the 
controlling call, and the first corner should be fixed where 
the line thus run strikes the river. But this manner of 
making the survey would be still less advantageous to ap- 
pellees than either of the others, and we pass it by, saying 
merely, as already intimated, that the calls for the beginning 
corner as below and fronting the mouth of the Lampasas is, 
as we think, sufficiently definite to enable one searching for 
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it to fix and define its proper position, whether the survevor, 
Rucker, has done so or not; and that these calls are superior 
to and will control the calls for course and distance, if there 
should be a conflict between them in locating the corner. 

It may be also insisted that the survey could be closed by 
fixing the second corner at the distance and course from the 
beginning corner called for in the grant, and then connecting 
this second with the third corner by a direct line. Passing 
by the obvious objection to locating the second corner in 
this way, to which we have heretofore adverted, we will only 
remark, that this will require more importance to be attached 
to the first than the second line, which cannot be properly 
done, as we have already said. It would also obviously in- 
volve a greater departure from the course given for the second 
line than would occur by joining the first and second corners 
by a direct line, if we locate the latter, as heretofore stated, 
by a line running from the third corner by the course and 
distance called for in the grant. It would also make a greater 
change in the figure of the survey, and would add consider- 
ably to the excess in the quantity of land over and above that 
intended to be conveyed by the grant. 

If it is admitted that the corner found by Bingham is iden- 
tical with that reported to have been found by MeMillian, 
and that this point is five hundred and sixty varas further 
north than called for by the eastern line of the grant, as stated 
by Rucker, and that he has correctly defined and run the 
north line of the survey from this corner, and that this line, 
as he states, cuts off a part of the land patented to appellant; 
still the general verdict against him and his co-defendant Wor- 
‘all should have been set aside by the court. The verdict 
of the jury'and judgment of the court, can only be supported 
on the supposition, that the proper course for locating and 
designating the survey, is by a line of the course and distance 
called for in the grant from the first to the second corner, 
and by connecting this second corner by a line run on the 
proper course with an extended line from the lower river 
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corner. This proposition, as has already been said, is alto- 
gether untenable, and subversive of all the rules and principles 
governing the court in the construction of calls for boundaries 
in deeds and grants. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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Warp & Turney, Apm’rs, v. Joun F. WILLIAMS ET AL. 


1. ADMINISTRATOR’S SALE—CAVEAT EMPTOR.—The mere fact, that at 
the time of making an administrator’s sale of land the records of 
the clerk’s office in the county where the land is situate, showed that 
the intestate had conveyed the land in his lifetime, of which fact 
the purchaser had no actual knowledge, will afford no defense in a 
suit brought ona note given for the purchase-money. 

2. ADMINISTRATOR’S SALE—FRAUD.—At law, the rule governing a 
purchase at administrator’s sale is caveatemptor. In equity, if there 
has been such fraud or mistake in the sale as would entitle a pur- 
chaser to relief, the burden rests on him to establish such facts. It 
has not been decided by this court that a mere want of title in an 
estate to land, at the time of an administrator’s sale, would consti- 
tute an equitable defense. 

3. ADMINISTRATOR’S SALE—OBITER DICTA.—The suggestion made in 
Walton v. Reager, 20 Tex., 103, that a sale by the intestate, though 
unknown to the administrator and to the purchaser at administra- 
tor’s sale, would constitute a fraud upon the purchaser: Held, To be 
obiter dicta. 


AppraL from Harrison. ‘Tried below before the Hon. M. 
D. Ector. 


Mc Coy ¢ Mabry, for appellant, cited Thompson v. Munger, 
15 Tex., 523; Walton v. Reager, 20 Tex., 109. 


No briefs for appellees have reached the reporters. 


Roserts, Curer Justice.—Appellants, who were plaintiffs 
below, brought suit for the balance of a note of six hundred 
and sixty-six dollars, given in payment of a number of lots 
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in the town of Marshall, in block 66, sold by them as admin- 
istrators of the estate of W. R. D. Ward, and purchased by 
John F. Williams, and also to enforce the lien of a mort- 
gage on said lots, taken to secure the payment of said note. 
They admit a credit by payment, which reduces the balance, 
which they claim, to the sum of one hundred and two dollars 
and twenty-two cents. The note was due March 4, 1871, 
and the suit was brought on the 13th of July, 1874. 

The defendants filed a special plea of failure of considera- 
tion, to the effect that, at the time of the administrators’ sale, 
the purchaser, as well as the administrators, believed that 
the estate had a good title to said lots, but that after the sale 
the purchaser, John F. Williams, discovered and was in- 
formed that W. R. D. Ward, in his lifetime, to wit, on the 17th 
day of March, 1857, executed a deed for one of the lots, to 
wit, lot No. 1, in said block 66, to E. C. Beazley, which was 
duly recorded in the clerk’s office of Harrison county; that 
the amount bid for lot No. 1 was more than the balance due 
on said note, twenty-five dollars, for which he asks judgment ; 
that at said sale the administrators represented the title of 
the estate to said lots to be good, upon the faith of which 
said Williams purchased them. Further, said Williams of 
fered to relinquish to the estate all the title and right to the 
estate which he had received, by virtue of the sale and deed, 
from the administrator. 

The plaintiffs excepted to the sufficiency of the defendants’ 
answers, and their exceptions were overruled by the court. 
The parties waived a jury, and submitted the case, upon the 
law, and the facts in proof, to the court. The court rendered 
a judgment against the plaintiffs and in favor of John F. 
Williams for the sum of twenty-two dollars and seventy- 
eight cents, the amount overpaid by him on the note sued 
on, Xe. 

The defendants, on the trial, in support of the special plea 
of failure of consideration, adduced in evidence the record 
in the clerk’s office of the alleged deed to Beazley; and 
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Williams, being sworn on his own behalf, stated, that at the 
administrators’ sale, there was no particular representations 
made by the administrators as to the title of lot No. 1 in block 
66, and that he, as well as the bidders generally, understood 
the title to be good, and that at the time he knew nothing of 
the deed of Ward to Beazley in 1857, which was then duly 
recorded. 

This, in substance, is what is relied upon by defendants to 
establish a failure of consideration in the note sued on, given 
for a lot sold at an administrator’s sale. 

It is to be noticed, that it is neither alleged nor proved that 
the administrators made any representations of any particular 
facts about the title, calculated to mislead the purchaser, nor 
that the administrators knew of any such facts, nor that they 
knew of any defect of title in the lot; also, that it is not 
alleged nor proved that Ward, at his death, had no title to 
said lot, except inferentially; not shown that Ward was or 
was not in possession of the lot or had improvements thereon 
at the time of his death. He might have made a deed 
to it in 1857, and still have had a good legal or equitable 
title to it at the time of his death. It is not alleged that 
Beazley ever set up any claim to it, or any one else under 
him, or that the purchaser had been evicted. In the absence 
of any allegation or proof of all or any of the surrounding 
and attending circumstances, we are left to determine the 
legal effect upon the administrators’ sale of the isolated fact 
that the record in the clerk’s office of a deed from Ward to 
Beazley, in 1857, is found after the administrators’ sale, of 
which the purchaser had no actual knowledge at the time of 
the sale. 

In view of the previous decisions of this court, we do not 
feel authorized to hold that to be a sufficient defense to the 
note. At law, the rule is, in such a sale, caveat emptor. In 
equity, if there has been such fraud or mistake in the sale as 
entitles the defendants to relief, the burden rests upon them 
to state and establish such facts as are necessary to make it 
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manifest. It will not be sufficient to state that, at a remote 
period in the past, Ward made a deed to Beazley, and put 
the administrators upon the defense against the inferences 
that might be drawn from that fact. In a similar case, Jus- 
tice Wheeler remarks, that “the pleader must state the facts 
of his case by averments, direct and positive, and not leave 
them to be deduced by argument and inference.” (Thomp- 
son v. Munger, 15 Tex., 529.) Other facts, either affirmative 
or negative, or both, must be stated, showing, or tending to 
show, so as to reach a satisfactory conclusion, that the estate 
had no legal or equitable title to the lot at the time of the 
sale. And then, that the mere want of title in the estate at 
the time of sale—that fact being unknown to both the admin- 
istrators and to the purchaser—would constitute an equitable 
defense, has not as yet been decided by this court, as it is 
believed. Nor do the decisions furnish any definite guide 
in the effort to point out what additional facts, if any, would 
be absolutely required to make it a good, equitable defense. 
In the absence of any such additional facts alleged and estab- 
lished in this case, it might not be proper to indicate any 
opinion in advance as to what, if anything, would be neces- 
sary. That no such defense as this here presented has been 
sustained, a reference to the decided cases will readily show. 

—(Crayton v. Munger, 9 Tex., 285; Lynch v. Baxter, 4 Tex., 
437; Edmondson v. Hart, 9 Tex., 554; Williams v. McDonald, 
13 Tex., 822; Coombs v. Lane, 17 Tex., 280; Walton v. 
Reager, 20 Tex., 103.) 

The cases most analogous to this, perhaps, are that of 
Hawpe v. Smith, 25 Tex. Supp., 450, when there appeared to 
be a defect of title in writing, and no positive proof of repre- 
sentations about the title at the sale by the administrator, and 
that of Thompson v. Munger, 15 Tex., 523, where it was 
alleged that the intestate had no title, having sold it by 
deeds recorded, and that the administrator knew of the deeds 
before the sale by him, but made no representations as to 
the title at the time of the sale. In both of these cases, being 
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suits for the purchase-money, the court held, that the pur- 
chasers were not entitled to equitable relief. 

The representations as to good title alleged to have been 
made by the administrator in this case were of a general 
character, and did not relate to any specific matter relating 
thereto calculated to mislead any one, and the proof in this 
case about representations, like that in Hawpe v. Smith, were 
not near so strong as the allegation. 

In the case of Walton v. Reager, the justice delivering the 
opinion, (Roberts,) in his reasoning upon the case of Crayton 
v. Munger, 9 Tex., 285, advances the idea that a sale by the 
intestate, though unknown to the administrator and to the 
purchaser at the time of the sale, would be a fraud upon the 
purchaser at the administrators’ sale. Such was not the case 
decided that was being quoted; and the remark in the reason- 
ing from it can hardly be warranted by either the previous 
or subsequent decisions of this court, as a correct rule of law, 
as applicable to administrators’ sales. 

We are of opinion that neither the pleadings nor -the 
proof exhibits a good defense in this case, and therefore the 
judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





J. W. Latrp v. Entity L. Ivens. 


1. PRACTICE—DEPOSITIONS—E VIDENCE.—W hen the objection is taken 
in time, that the postmaster who mailed depositions offered in evi- 
dence failed to indorse thereon the name of the person from whom 
he received the package to be forwarded by mail, (such person being 
the officer before whom they were taken.) the objection will be fatal. 

2. DEPOSITIONS—EVIDENCE.—There must be a strictly substantial 
compliance with the statute in taking depositions, and in the form 
and manner of returning the same, and this will be exacted, when 
exceptions are taken in writing, and notice thereof given before the 
trial. 
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3. LIABILITY OF PARTNERS.—When the parties occupy the relation of 
dealers and customers, a retired partner must show notice of the dis- 
solution to relieve himself from subsequent liability, which may be 
done by direct or circumstantial evidence, sufficient to establish the 
fact that the party seeking to enforce the liability, knew of the dis- 
solution. 

4. DISCUSSED, White v. Tudor, 24 Tex., 639. 


AppEAL from Anderson. Tried below before the Hon. M. 
D. Ector. 


Reagan, Greenwood § Gooch, for appellant. 
Word & Williams, for appellees. 


Rozerts, Cuter Justice.—The appellant, who was the 
defendant in the District Court, made a motion in writing, 
which was overruled before the trial of the cause, to suppress 
the depositions of Edmond M. Ivens, taken by the plaintiff, 
“because there is no certificate on the package or envelope 
inclosing said depositions, by the postmaster at New Orleans, 
Louisiana, showing from whom the said depositions were 
received by him.” 

It appears by the indorsement on the, envelope that the 
depositions were taken by “Alfred Ingram, Commissioner 
for the State of Texas, at New Orleans, Louisiana.” The 
deputy postmaster made the following indorsement on the 
envelope, to wit: “Received at New Orleans post office July 
20, 1874; to be forwarded by mail. W. H. Worker, Dep. 
P. M” 

The statute requires that if the depositions be sent by mail, 
“the postmaster or his deputy mailing the same shall indorse 
thereon that he received them from the hand of the officer 
before whom they were taken.” This means, as we under- 
stand it, that in this case the deputy postmaster should 
have indorsed that he received the package from “Alfred 
Ingram, Commissioner,” because he appeared, from the in- 
dorsement on the sealed package, to be the person who had 
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taken the depositions, and that was likely to be the only 
means of his knowing who had taken them. And if the 
postmaster should happen to know who did take the deposi- 
tions, apart from what appears on the envelope, which would 
not often be the case, still it would be better for him to state 
in his indorsement the name of the person from whom he 
received the package to be forwarded by mail, as that was 
evidently the intention of the statute, upon a reasonable con- 
struction of it, considering the manner in which such business 
is usually transacted. (Paschal’s Dig., art. 3729.) The statute 
was not complied with substantially in this case. 

It has uniformly been held that there must be a strictly 
substantial compliance with the statute in taking depositions 
and in the form and manner of returning, when exceptions 
are taken in writing and notice thereof given before the* 
trial. (Paschal’s Dig., art. 3741; Garner v. Cutler, 28 Tex., 
182.) 

We are of opinion that the court erred in overruling the 
motion of defendant to suppress or exclude these depositions 
of E. M. Ivens thus returned into court in this case. 

There are other errors assigned, which might call for an 
opinion of this court, if the proof of the facts relied on by 
each party had been more definite, and had more nearly cor- 
responded with the facts as they are alleged in the pleadings. 

The note sued on does not, in form and mode of signing, 
purport to be a partnership note, or on its face to have been 
given in a partnership transaction. The amended petition 
alleges that it was given by the defendants as balance of a 
note previously executed by Davis & Laird, as partners, for a 
partnership debt incurred by the purchase of mill-machinery ; 
and the original petition states that the defendants were part- 
ners at and before the date of the execution of the note sued 
on. This last fact Laird denies, in an answer in the nature 
of a plea of non est factum; in reference to which plaintiff 
alleges, in his amended petition; that the firm of E. M. Ivens 
& Co. (to whom the first note was given) never had any notice 
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of the dissolution of the firm of Davis & Laird. The last note 
changes the debt in the first note by giving time, adding in 
the interest, raising the interest thereafter from eight to ten 
per cent., and by making the note payable to E. M. Ivens 
alone, and not, as the first note, to E. M. Ivens & Co. 

Under the issue thus presented, it was incumbent on the 
plaintiff to allege and prove such facts as would render Laird 
legally liable to pay said last note, which was sued on, the 
first being barred by limitations when set up, as was held by 
the District Court. It is suggested that the important facts 
are, first, that Davis & Laird constituted a firm as partners in 
the mill business when the first note was executed, and that 
it was executed for a partnership debt incurred by them. The 
only evidence of this fact relied on by the plaintiff as a pred- 
ticate for the admission of the note in evidence on the trial 
was the testimony of E. M. Ivens, who, it may be presumed 
from all he says, did not know of the existence of the part- 
nership as a distinct fact further than as he learned it from 
the representations and acts of Davis. If such partnership 
existed in Anderson county when the note was executed, it 
could have been proved by some one there who knew the fact. 
Laird, in admitting the existence of the partnership of Davis 
& Laird, says it was in 1869, and that in 1870 Jacobs came into 
the firm, but does not state who constituted the firm on the 
3d day of August, 1870, when the first note was executed; 
secondly, that the note sued on, though executed to E. M. 
Ivens, as payee, was intended as a renewal of the first note 
to the firm of E. M. Ivens & Co., so as to keep up the con- 
nection of the last note with the original transaction. The 
evidence of E. M. Ivens explains that the last note was taken 
as a renewal of the balance on the first, but how or why it 
happened to be executed to E. M. Ivens alone is neither 
alleged nor proved; thirdly, that the firm of E. M. Ivens & 
Co. at the time of the execution of the note sued on had no 
notice of the dissolution of the firm of Davis & Laird, and 
that the firms occupied such a relation to each other by their 
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previous dealings that defendant was bound to give E. M. 
Ivens & Co. notice of the dissolution, or to show that they 
had such notice, to release himself from any partnership 
dealings with them afterwards by his former partner, Davis. 
(White v. Tudor, 24 Tex., 641; Van Eps v. Dillaye, 6 Barb., 
(N. Y.,) 244; Wardwell rv. Haight & Haight, 2 Barb., 549; 
Collyer on Part., sec. 533, and notes.) 

The authorities establish the general rule that when the 
parties occupy the relation of “dealers or customers,” a re- 
tired partner must show notice of the dissolution to relieve 
himself from subsequent liability, which may be done by 
direct or circumstantial evidence sufficient to establish that 
the part¥ seeking to hold him liable did know of the dissolu- 
tion. This proposition involves two facts, to wit: the rela- 
tion of the parties as “dealers or customers,” and notice in 
fact, express or implied, to be submitted to the jury under 
the instructions of the court. (Collyer on Part., sec. 534.) 

Mr. Collyer states the rule thus: “ As to persons who have 
been in the habit of dealing with the firm, it is requisite that 
actual notice be brought home to them; such notice may, 
however, be implied from circumstances. It is not material 
in what manner it is given.” (Sec. 533; also 3 Kent’s Comm., 
66, 67.) 

In the case of Wardwell v. Haight, 2 Barb., 549, it was 
held that such notice must be given or shown, though the 
person dealing with the firm had only two transactions with 
the firm, which put the parties in the relation of dealers and 
customers. 

In the case of White v. Tudor, 24 Tex., 639, it was decided 
that a partnership being dissolved, one partner could not 
bind the other by executing a note in the partnership name 
and for a partnership debt. But in the opinion in that case, 
Justice Bell remarks “that there is nothing in the evidence 
from which the inference can be drawn that the plaintiff, 
Tudor, did not know of the dissolution before the execution 
of the note sued on.” 

40 
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It is not designed, in referring to these important matters 
involved in the case, to make any authoritative decision in 
reference to them, because the facts, not very definitely es- 
tablished in this, may be changed or added to on another 
trial. The remarks made and authorities cited may serve 
somewhat to aid in giving proper direction to the investiga- 
tions upon another trial of the case. 

For the action of the court in overruling the motion to ex- 
clude the deposition of E. M. Ivens, the judgment is reversed 
and the cause remanded. 


REVERSED AND REMANDED. 





Davip Dovtuet Et AL. v. T. J. Worn. 


1, PRACTICE IN SUPREME COURT—JURISDICTION—AFFIRMANCE ON 
CERTIFICATE.—The right of an appellee to an affirmance without 
reference to merits, when the appellant fails to bring up and file a 
transcript of the record in time, is not affected by the filing in the 
court below, by appellant, of a written abandonment and waiver of 
his right to appeal; such waiver, being a fact occurring after judg- 
ment, forms no part of the transcript, and could not be therefore 
inquired into by the Supreme Court. 


ApprEaL from Anderson. Tried below before the Hon. R. 
S. Walker. 


Greenwood § Gooch, for appellants. 
T. J. Williams, for appellee. 


Roserts, Cuter Justice.—Appellants were defendants in 
the District Court in a suit for land, in which appellee, 
plaintiff in the District Court, recovered a judgment against 
them foy the land and for costs, with an order for a writ of 
possession, from which judgment said defendants took and 
perfected an appeal, returnable to this term of the Supreme 
Court. 
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They have failed to bring up and file a transcript of the 
record in said appeal in this court. 

The appellee has filed a certificate in due form, and moves 
for an affirmance of the judgment in said cause in this court, 
without reference to the merits. 

The appellants filed a motion to dismiss the certificate 
filed by the appellee, on the ground that the defendants had 
waived and abandoned their appeal, and had given appellee 
notice thereof before the return-day of said appeal, by filing 
in the District Court of Anderson county, from which said 
appeal was taken, their waiver and abandonment in writing, 
a certified copy of which is attached to their motion, in terms 
as follows, to wit: 

“Tue State or Texas, County of Anderson: 

“Suit in the District Court of Anderson county, Texas. 
Trespass to try title and for damages. 

“No. 2572. Thomas J. Word v. David Douthet et al. 

«The said defendants and each of them do hereby say and 
declare, that they, and each of them, do hereby waive their 
appeal to the Supreme Court in said cause, and do by this 
act and instrument abandon said appeal. Signed and filed 
this 30th day of September, A. D. 1876. 

« Davip DovutuHet, 8r., 
«“ Davip DovuTHEeT, 
“ Guardian, ¢c., of David Douthet, Jr., 
«Evan V. Dovutuet, 
« By their att’ys, GrEENwoop & Goocu.” 

[Indorsed:] “Filed in my office September 30, 1876. 

“ Joun N. Lixx, Dist. Clk, A. Co.” 

The 2d of October, 1876, was the return-lay for said 
appeal in the Supreme Court. 

Both of the motions were submitted together at the same 
time. 

The first question is, can the defendants, by filing such an 
instrument in the District Court before return-day, abandon 
their appeal so as to prevent the plaintiff from filing the cer- 
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tificate in this court and obtaining an affirmance of the judg- 
ment in said appeal. We are of opinion that they cannot. 

There is no such proceeding prescribed by the statutes of 
the State, as a means of terminating the suit, nor has there 
been any such practice allowed by this court. If allowed, it 
would deprive the appellees of the benefit of the security for 
costs given in this case. It might subject the appellee to the 
further delay of a proceeding by writ of error, whether such 
proceeding could be sustained or not, if attempted, after such 
an abandonment of the appeal. 

This attempted waiver and abandonment is not a fact judi- 
cially ascertained, and embraced as such in the record to be 
examined on appeal by this court. Being extra judicial, if 
acted on by this court as definitely and permanently termin- 
ating the suit, the genuineness and validity of the instrument 
as binding on the defendants might be called in question in 
some other proceeding as a fact not adjudicated, and there- 
fore not conclusively binding on them. 

The motion to dismiss the certificate is therefore overruled. 
The certificate being sufficient in form and substance, the 
judgment is affirmed. 

AFFIRMED. 








/ 
H. A. DELEsPINE AND Wire v. Grorce B. CAMPBELL ET AL. 
p71 A 
. 1, FORECLOSURE OF MORTGAGE—PARTIES.—Where a mortgage is exe- 
ig * cuted to secure two promissory notes due at different times, in a 
oe | suit by the holder of the note last falling due to enforce the mort- 
Tes , gage, the holders of the note first falling due are necessary parties. 


ito-—v => 2. PRAYER FOR RELIEF.—The fact that in a suit upon a note against 
| the maker and an indorser, the indorser being the holder of a 
ity> note secured by the same mortgage, but falling due at a later 
date, the proper prayer for equitable relief was not made, or any 
action taken except judgment against the indorser as such, does not 
estop the plaintiffs from an action to relieve against proceedings 
taken to foreclose the mortgage in favor of the other note, to which 
they were not made parties. 
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3. PRIORITY OF LIENS, discussed in case of a mortgage executed to 
secure two promissory notes falling due at different times, and held 
by different parties. 


AppraL from Anderson. Tried below before the Hon. 
John G. Scott. 

This was a suit brought by Delespine and wife to set aside 
a sale, charging that one Richard H. Wren, on the 13th 
January, 1861, made his two promissory notes, each for the 
sum of $1,347.32, the one due Ist March, 1862, with interest 
at 10 per cent. from Ist January, 1862, and the other due Ist 
March, 1863, with interest at 10 per cent. from 1st January, 
1863, both payable to the order of George B. and Benjamin 
Campbell; that the first note was transferred to the appel- 
lants, and that a mortgage was given by Wren on the land 
for which said notes were given to secure the payment 
thereof. Appellants charged that suit was brought by them 
against Wren as maker and said George B. Campbell as 
indorser, to foreclose the mortgage, and that suit was also 
brought by said Campbell on the second note; that the 
case of appellants stood first on the docket, but when the 
case was called for trial said Campbell, being the clerk of the 
court, had, through fraud or negligence, mislaid the papers, 
and that by reason of such fraud or negligence, the said 
Campbell obtained judgment on his note first, though appel- 
lants brought suit first, and on the first note due. The bill 
further charged that Campbell prosecuted a writ of error, 
and the judgment against him was reversed. The bill 
charged that Campbell’s judgment against Wren was ren- 
dered 23d October, 1866, for the sum of $1,780.27, and that 
on the 2d day of June, 1868, after the lapse of more than 
one year, when the said Campbell’s judgment had become 
dormant, he fraudulently caused to be issued an execution 
on said dormant judgment, and fraudulently bought the said 
mortgaged land at the paltry sum of $250, when, in fact, it 
was worth twenty times that sum. Pinson and wife applied 
to the court, and set out that Mrs. Pinson had bought the 
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land of Campbell and paid for it, and claimed to be an 
innocent purchaser for value and without notice, &c: To this 
appellants replied, charging them with fraud, combining with 
Campbell to defraud and cheat the appellants, and with full 
knowledge of all the facts charged in the original bill and 
amendments, &c. The appellees excepted generally and 
specially, which exceptions were sustained, and the cause 
dismissed, from which the appellants appealed. The correct- 
ness of the rulings of the court in sustaining the exceptions 
and dismissing the bill is in controversy. 


T. J. Word, for appellants, cited Teas v. McDonald, 13 
Tex., 349; Williams v. Warnell, 28 Tex., 610; Howard v. 
North, 5 Tex., 290; Hancock v. Metz, 15 Tex., 205; Daven- 
port v. Field, 12 Tex., 94; Holloman v. Middleton, 23 Tex., 
537; Crunk v. Crunk, 23 Tex., 604; Story’s Eq. PL. sees. 
253, 254, 442, 448, 446, 457. 


Reagan, Greenwood ¢ Gooch, for appellees. 

1. As to judgment lien, vide Paschal’s Dig., art. 3783, and 
Laws 1866, Paschal’s Dig., 7005. 

2. As to issuance of execution, vide Laws 1866, Paschal’s 
Dig., arts. 7005, 7007. 

3. As to whether execution can issue without revival after 
a year, vide Sydnor and others v. Roberts and others, 13 Tex., 
598, and especially Hancock v. Metz, 15 Tex., 209, and An- 
drews v. Richardson, 21 Tex., 288, 296. 

4. As to continuance of judgment, vide Paschal’s Dig., art. 
3965, and Jones v. McMahan & Gilbert, 30 Tex., 719; and 
Earle v. Johnson ef a/., 31 Tex., 164; that the stay law of 
1866 was unconstitutional. Campbell’s judgment against 
Wren was obtained October 23, 1866, and the law for the col- 
lection of debts, stay law, approved November 10, 1866, which 
prevented the issuance of Campbell’s order of sale until the 
decision of the Supreme Court in the case of Jones v. McMa- 
han & Gilbert, above referred to, at the Galveston Jan- 
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uary Term, 1868; and on the 2d of June, after the decision 
of Jones v. McMahan and Gilbert, Campbell’s order of sale 
was issued. 

The judgments of Delespine and wife and Campbell were 
recorded at the same time, but the law authorizing such rec- 
ord having been repealed prior to said record, on the 9th 
day of November, 1866, (see Paschal’s Dig., art. 7005,) it is 
2 question as to whether the record amounted to anything. 
It is true that the law of 14th February, 1860, (see Paschal’s 
Dig., art. 3962,) was of full force at the date of recovery of 
Campbell’s judgment, 23d October, 1866. 

5. Pinson is an innocent purchaser without notice. (Vide 
13 Tex., 622, and Fowler v. Stoneum, 11 Tex., 501.) 

6. Where fraud is charged, the facts constituting it must 
be charged. (Vide Austin v. Talk, 20 Tex., 164.) 

7. Inadequacy of price without additional circumstances is 
not sufficient to invalidate a sale. (Vide Allen v. Stephanes, 
18 Tex., 658; Baker v. Clepper, 26 Tex., 629; Moore v. Low- 
ery, 27 Tex., 541; Riddle v. Bush, 27 Tex., 675.) 

8. Judgment does not become dormant until ten years 
elapse. (See act November 9, 1866; Paschal’s Dig., art. 
7005.) 

9, As to mode of attacking a sale under execution. (See 
Latham v. Selkirk, 11 Tex., 314.) 

10. Where a party applies for a continuance, the court 
may look into the pleadings in the cause; and if no cause of 
action is shown, the motion may be refused. (Vide 23 Tex., 
84; Id., 53; Id., 126; 8 Tex., 139; 25 Tex., 93; 15 Tex., 
84; 13 Tex., 227.) 

11. Where the equities are equal gui prior est tempore potior 
est jure. (See Story’s Eq., sec. 1228.) 

We doubt not that plaintiffs in error at one time had a 
remedy to compel appellee or defendant in error, Campbell, 
to divide the proceeds of sale under the Campbell execution 
by a proper proceeding against Campbell and the sheriff; but 
we submit, that appellants have slept on their rights, and that 
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the judgment of the court below should be affirmed. We 
submit that plaintiffs’ bill for relief in the court below was 
bad on general exceptions, because they nowhere allege the 
insolvency of Wren, the defendant, to their judgment; and if 
Wren’s property was sold for an inadequate price, surely no 
one had a right to complain, unless his (Wren’s) insolvency 
had been alleged by plaintiffs in error. Having a complete 
remedy by execution against Wren for satisfaction of their 
judgment, surely they could not complain if Wren stood by 
and saw his property sold at a sacrifice. 


Moorg, Associate Justice.—This litigation would have 
been avoided, the rights of the parties more speedily and 
satisfactorily ascertained and adjusted, if either appellants or 
appellee, Campbell, had, as evidently they should have done, 
asked the court to pass upon and determine their respective 
rights under the mortgage in their suits against Wren on the 
notes for the security of which the mortgage was given. 
There can be no doubt that both Delespine and Campbell 
were fully cognizant of the rights claimed by the other under 
the mortgage which they were mutually seeking to foreclose. 
All persons interested in the mortgage should have been 
parties to a suit for its foreclosure; that even subsequent pur- 
chasers and incumbrancers, of whose claims the plaintiff is 
informed when he brings his suit, should be joined in the 
action, seems universally admitted. It wasso held in at least 
two or three cases not yet reported, decided by this court 

~ during its last term. (Preston v. Breedlove; Byles v. John- 
son; Cooper v. Martin, 1 Dana, 23; Haines v. Burch, 3 
Johns. Ch., 459; Vanderkemp v. Shelton, 11 Paige, 28.) 

Unless appellants are estopped in some way from invoking 
the equitable interposition of the court, it follows, even if 
they were junior incumbrancers, that, under their prayer for 
equitable relief, they would have been entitled to redeem, 
unless appellees, as the purchasers under Wren, chose to pay 
their debt. 
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It may be said that appellants, having failed to ask the 
proper relief when they sued upon their note, it is now too 
late for them to do so. But, in view of the fact that both 
parties seemed to have supposed that it was unnecessary to 
bring all the parties interested in the mortgage before the 
court; and although appellants made Campbell a party to 
their suit, he did not set up his rights under the mortgage, 
but instituted his separate action against the mortgagor; and 
in further view of the grossly inadequate price at which the 
land is alleged to have been sold under the decree; that 
Campbell was the purchaser at this sale, and that its con- 
veyance by him to Mrs. Pinson is alleged to be collusive and 
fraudulent,—we think the application of the rule that equity 
will not interpose for the relief of a party who has neglected 
to ask it, when he might have done s0, inapplicable to this 
case. At most, the parties are equally in fault, and equity is 
with appellant. 

If the court had been called upon in either of the original 
suits to determine the respective equities of the parties under 
the mortgage, appellants could not have been held to be 
junior incumbrancers. The mortgage was given to secure a 
debt, payable in two installments. Appellants were the 
holders of the note first due. By its transfer they were en- 
titled to all the securities for its payment to which the payee 
was entitled. 

Some courts hold, when a mortgage is given for the secur- 
ity of a debt payable by installments, and the property is in- 
sufficient to pay all the notes, they are entitled to preference 
in the order in which they fall due. (The State Bank v. 
Tweedy, 8 Blackf., 447; M’Vay v. Bloodgood, 9 Port., 547; 
Berger v. Hiester, 6 Whart., 210.) There seems, however, 
to be equal weight of authority, where there are no special 
facts to warrant a different construction, for saying, if all the 
notes are due, that the proceeds of the mortgage should be 
applied to the payment of the notes pro rata. (Cage v. Iler, 
58. & M., 410; Henderson v. Herrod, 10 Id., 631; Parker 
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v. Mercer, 6 How., (Miss.,) 320; Pease v. Bancroft, 5 Met., 

90.) By which of these classes of decisions the court should 

be guided in adjusting the rights of the parties in this case, it 

would be premature for us to determine in its present attitude. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





. 
Joun G. McBee et AL. v. RoBERT JOHNSON ET AL. 


1. PROBATE SALE—IRREGULARITIES.—At the April Term, 1857, of 
the Probate Court of Kaufman county, an order was made allowing 
the application of an administrator to sell “the real estate of the 
decedent, consisting of four hundred and six acres of land,”’ fixing 
the time and place of sale, and directing that the sale be ‘in ac- 
cordance with law.’? The inventory showed that the only land 
owned by the estate was a tract of four hundred and six acres. The 
administrator returned an account of sale of four hundred acres, at 
$2.35 per acre, amounting to $954.10. At the July Term thereafter 
the court approved the sale, and ordered that the administrator 
**make a good and sufficient deed to the purchaser.’’ The admin- 
istrator executed a deed, attempting to give field-notes, but misde- 
scribing the land. The purchase-money was paid by the purchaser: 
Held, (1) That the absence of particular description in the proceed- 
ings ordering and approving the sale was at most an irregularity, 
and not rendering the proceedings void ; (2) that the order of sale, 
sale, confirmation, and payment of purchase-money constituted an 
equitable title, without deed ; and (3) the execution of an imperfect 
deed did not affect the rights of the vendor. 

2. PLEADINGS—DISCLAIMER.—W here a disclaimer makes an exception 
which is imperfect in its description, but which, taken in counection 
with the petition and the evidence adduced by plaintiff, can be 
understood to apply to a definite tract, the court will so hold and re- 
gard the issue of not guilty as applying to such part so designated. 


Error from Kaufman. Tried below before the Hon. A. J. 
Fowler. 

John G. McBee and others brought an action of trespass 
to try title against Robert Johnson and Jasper Edmiston 
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for “so much of the league and labor of land granted to W. 
H. McBee by the State as is located in Kaufman county.” 

February 2, 1872, defendants pleaded not guilty. Sep- 
tember, 1872, the defendants amended, and say “ they are in 
possession of and claim the following land, to wit, four hun- 
dred and six acres of land, a part of the W. H. McBee sur- 
vey named in plaintiff’s petition, beginning at the west cor- 
ner of survey Nos. 6 and 7, and marked ‘ D,’ at a stake from 
which a black-jack bears 8. 30° E. four and a half varas; a 
hickory bears N. 86° E. two varas; thence 8. 45° W. twenty 
varas; a branch, twenty-seven hundred and seventy varas; 
stake, from which a honey bunch of honey locusts bears 8. 
45° W. thirty-five varas; thence N. 45° E. four hundred and 
seventy-five varas; a stake in prairie from which a grove of 
persimmons bears N. 80° E.; thence N. 45° W. twenty-two 
hundred and ninety varas; a branch, twenty-three hundred 
and eighty varas; tiniber, forty-one hundred and thirty varas, 
to the beginning,—it being the land conveyed by Henry Scog- 
gin, administrator, &c., to Robert and Mathew Johnson, on 
30th July, 1857; and they say they have never claimed any 
other part or partition of the W. H. McBee survey; and they 
have disclaimed any ownership in and to any part of said 
McBee survey, except the land above described.” 

October 2, 1873, plaintiffs amended, and say “that said 
defendants are in the possession, use, and occupation of the 
land claimed and owned by plaintiffs; that is to say, that first 
part of said league set apart in partition thereof to William 
H. McBee, containing four hundred and six acres, to wit: 
Beginning at the west corner of Nos. 6 and 7, as numbered 
in the partition and on the plat thereof; thence 8. 45° W. 
four hundred and seventy-five varas; thence 8. 45° E. twenty 
varas, a branch, forty-eight hundred and thirty varas, a cor- 
ner; thence N. 45° E. four hundred and seventy-five varas, 
corner; thence N. 45° W. forty-eight hundred and thirty 
varas, to the beginning, which land is more definitely de- 
scribed in the decree and report of commissioners, made by 
































636 McBesz v. JOHNSON. [Tyler Term, 





Statement of ‘the case. 





the County Court of Vanzant county;” praying judgment 
for rents, Ke, Ke. 

On the trial, plaintiffs read in evidence a patent to William 
H. McBee for a league and labor of land, and a decree of 
partition of the league and labor among his heirs, in which 
that part allotted to William H. McBee is described as fol- 
lows: “ Beginning at the west corner of Nos. 6 and 7, and 
marked .«D,’ from which a black-jack bears S. 30° E. four 
and a half varas; a hickory bears N. 86° FE. two varas; 
thence 8. 45° W., crossing a branch several times, four hun- 
dred and seventy-five varas; a stake from which a post oak 
bears N. 10° E. six varas; a hickory bears 8. 85° E. eleven 
and a half varas; thence 8. 45° E. twenty varas; a branch, 
twenty-seven hundred and seventy varas; a prairie, thirty- 
one hundred and forty varas; a branch, forty-eight hundred 
and thirty varas; a stake, from which a branch of honey 
locusts bears 8. 45° N. thirty-five vatas; thence N. 45° E. 
four hundred and seventy-five varas; a stake in prairie, from 
which a grove of persimmons bears N. 80° E.; thence N. 45° 
W. twenty-two hundred and ninety varas; a branch, two 
hundred and thirty varas; timber, forty-eight hundred and 
thirty varas, to the place of beginning.” 

It was admitted by defendants that the land in contro- 
versy, described by plaintiffs’ amended petition and occupied 
and claimed by the defendants, was the property of William 
N. McBee, deceased, one of the children and heirs of W. H. 
McBee at the time of his death; and that the plaintiffs were 
the heirs of the said William N. McBee, who was dead; and 
that the defendants were in the possession of the land described 
in the amended petition and claimed by them. 

The defendant read in evidence an order of sale, the in- 
ventory returned by Henry Scoggins, administrator of the 
estate of William N. McBee, the return of sale by Scoggins, 
and order of court confirming sale and ordering deed to be 
made to the purchasers. These proceedings are given in the 
opinion. Defendants, over objection, read deed of date July 
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31, 1857, of Henry Scoggins, administrator of William N. 
McBee, for the land described as in the disclaimer to Robert 
and Mathew Johnson, the purchasers. Mathew Johnson 
conveyed to defendant Edmiston. 

Defendant Edmiston testified that on or about the day of 
the date of the deed from Scoggins, witness saw defendant 
Johnson pay the purchase-money to Scoggins, who was then 
the administrator of William N. McBee’s estate; that soon 
after the date of the deed, witness and one of the Johnsons 
went into possession of the land under said purchase, and 
remained in quiet and peaceful possession of the land up 
to the trial, knowing nothing of the claim.of plaintiffs until 
the filing of their suit; that witness and Johnson believed 
they had a good title, and that some of plaintiffs resided in 
the neighborhood and never set up claim to the land before 
suit. 

E. P. Chisolm testified that at the request of the Johnsons 
he attended the sale and bid off the land for them, they 
taking the deed and paying therefor, as was understood. It 
also appeared that William N. McBee owned no other land 
than that in controversy at his death. Verdict and judg- 
ment for defendants. Motion by plaintiffs for new trial was 
overruled, and they prosecute error to this court. 


Robertson ¢ Herndon, for plaintiffs in error.—It will be 
found on examination of the record that the evidence relied 
on by defendants to establish their title to the land in con- 
troversy is a record of the Probate Court of Kaufman county, 
containing an order of sale, a report of sale, and a confirma- 
tion of sale of the “real estate” of William N. McBee, 
deceased; also a deed from Henry Scoggins, administrator 
of the estate, to defendants. To all of this testimony, plain- 
tiffs objected, Ist, Because the order of sale contains neither 
« description of the land nor the terms of the sale; 2d, Be- 
cause the evidence above named does not describe the land 
in controversy, and is irrelevant. 
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By an inspection of the order of sale it will be seen that 
there is no attempt to describe the land ordered to be sold, 
neither is there any intimation or mention of the terms upon 
which the sale was to be made. It was left entirely with the 
administrator what “real estate” he would sell under that 
order, and upon what terms he would sell the same. The 
statute is positive in its requirement of what a probate order 
for the sale of property shall consist. (Paschal’s Dig., art. 
1321.) “Every order of sale of real estate shall be entered 
on the minutes of the court, describe the property to be sold, 
and the terms of sale.” These two last were not done: Ist, 
It shall describe the property; 2d, It shall prescribe the terms 
of sale. In the probate order in question there has been no 
attempt to comply with the statute. Neither of the constituent 
parts of a probate order is found in this one. It is therefore 
a nullity, and the sale made in obedience to it a nullity. An 
order of court made contrary to the statute is a nullity. 
(Rorer on Judicial Sales, secs. 8 and 479; 7 Tex., 242.) It 
is not stated in the record for what purpose the “real estate” 
of William N. McBee was ordered to be sold. It may have 
been to “raise the amount of allowance that may be made 
under the provisions of the forty-fourth and forty-fifth sec- 
tions of this act, or for the satisfaction of a mortgage or other 
lien on said land, in which case such sales shall be made on 
such terms as the Chief Justice may direct.” (Paschal’s Dig., 
art. 13822.) Ifso, the terms of the sale were to be ordered in 
the sound discretion of the court, and no general order could 
confer such discretion upon the administrator. (7 Tex., 242.) 
This is one reason the statute requires the terms of the sale 
to be prescribed in the order of the court. (Paschal’s Dig., 
art. 1321.) The administrator is a mere instrument or organ 
of the court, and has no discretion, nor can the court dele- 
gate powers to the administrator conferred upon it by statute. 
(7 Tex., 224.) 

In this case a general order, such as defendants invoked, 
would confer upon the administrator power to sell all or any 
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part of the “real estate” of his intestate, and also would 
leave it in his discretion to fix the terms. The order pur- 
ports to recite the substance of the application. It does not 
appear by such recital that the court had jurisdiction to order 
a sale, no cause for such sale being alleged. The court, 
therefore, had no jurisdiction. The application would have 
been bad on general demurrer, and therefore the jurisdiction 
of this court could not have attached (Paschal’s Dig., art. 
1314) for requisites of application. (Rorer on Judicial Sales, 
sec. 71 and note.) 

Even admitting the order of court not to be void, still it 
should have been excluded from the jury, together with the 
report of sale, confirmation of sale, and administrator’s deed, 
because they do not describe the land sued for. The only 
attempt to describe the lands claimed by defendants in all 
their muniments of title is the description contained in the 
administrator’s deed. If this is to be taken as a means of 
identifying the lands ordered to be sold, then they have set 
up a title to another tract of land than that sued for by plain- 
tiffs. An inspection of the descriptions in connection with 
the plat in the transcript will show, that the two descriptions, 
the one of plaintiffs contained in the amended petition, and 
also in the record of partition, and the one of defendants 
contained in the administrator’s deed, show the same begin- 
ning corner. Follow out the description of plaintitis on the 
plat, and then follow out the attempted description of defend- 
ants, as contained in the administrator’s deed, and they do 
not correspond. The defendants’ description is unintelligible, 
it is true, but seems to be an attempt to describe land lying 
adjacent to that of plaintiffs. This administrator’s deed con- 
tains the only description by which the defendants attempt to 
identify the land sold by order of court as the land sued for 
by plaintiffs. These records, therefore, of the Probate Court, 
including the administrator’s deed, should not have been 
admitted as evidence. 

. The equitable title sought to be established by proving the 
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payment of the purchase-money by defendants to the admin- 
istrator must fall with their legal title. Exclude from con- 
sideration the administrator’s deed, and the order of sale 
stands alone as the means of identifying the land claimed. 
If the order of sale is void, the administrator’s power to sell 
was void, and he could convey no sort of title, legal or equit- 
able, to the land. The defendants have set up no equitable 
title in their pleadings, and there are no allegations to let in 
the proof, and the court should not have permitted the verbal 
testimony of the payment of purchase-money and entrance 
into possession. The legal title was all the defendants could 
rely on in this suit. 

The land described in plaintiffs’ petition and his title, and 
the land set up as purchased at the administrator’s sale by 
defendants is not the same land. If there was a mistake in 
the description of the land, it could only be corrected by the 
records, if there is anything to correct by. 

To understand that defendant claims one tract of land and 
plaintiff another, it is necessary to trace the land described 
by each, and then it will be found that the lands are not the 
same. 


Ferris & Getzendaner, for defendants in error, cited Lynch 
v. Baxter, 4 Tex., 431; Flanagan v. Pierce, 27 Tex., 79; 
Poor v. Boyce, 12 Tex., 449; Bartlett v. Cocke, 15 Tex., 479. 


J. J. Hill, also for defendants in error, cited Thomas 
v. Le Baron, 8 Met. (Ky.); Sheldon v Wright, 1 Selden, 
(N. Y.,) 497; Jones v. Taylor, 7 Tex., 240; 28 Ala., 164; 
Rorer on Jud. Sales, sees. 1, 2, 11, 12, 14, 15, 80, 86, 
222, 308, 463; Grignon v. Astor, 2 How., 338; Sheldon 
v. Newton, 3 Ohio St., 494; Sedg. on Stat. & Const. Law, 
368, 380; Sayles’s Prac., 597; 41 Ala., 26; Williamson +. 
Berry, 8 How., 546; Striker v. Kelly, 7 Hill, 9; 19 Wend., 
143; Thompson v. Tolmie, 2 Pet., 157; Parker v. Kane, 22 
How., 14; Iverson v. Loberg, 26 Ill, 179; 13 Ill, 179; 6 
Ohio, 472; Burdett v. Silsbee, 15 Tex., 604; Alexander v. 
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Maverick, 18 Tex., 179; George v. Watson, 19 Tex., 369; 
Withers v. Patterson, 27 Tex., 501; Soye v. McCallister, 18 
Tex., 98; Baker v. Coe, 20 Tex., 4830; Howard vr. Rich- 
econ, 15 Tex., 557; Giddings vr. Steele, 28 Tex., 750; Howard 
v Bennett, 13 Tex., 313; Florentine v. Barton, 2 Wall., 216; 
Hatchett v. Conner, 30 Tex., 112; Rice v. Lemon, 16 Tex., 
593; 11 Ired., 616; 7 Ham., 178. 


Goutp, Associate Justice.—The subject-matter of this suit 
of trespass to try title, is four hundred and six acres of land, 
part of the W. H. McBee headright, claimed by the appellants 
as the heirs of W. N. McBee, deceased, and claimed by the 
appellees (defendants in the District Court) under a sale by 
the administrator of the estate of said W. N. McBee. The 
validity of that sale is the main question in the case, the ap- 
pellants contending that the order of sale does not “ describe 
the property to be sold and specify the terms of sale,” as 
required by the statute then in force, (Paschal’s Dig., art. 
1321;) and that therefore the order is a nullity, and was erro- 
neously admitted in evidence over their objection. 

The order of sale was made by the County Court of Kauf- 
man county in April, 1857, and is as follows: “This day 
comes into court Henry Scoggins, administrator of the estate 
of W. N. McBee, deceased, and presents his petition, praying 
for an order to sell the real estate of said deceased, consisting 
of four hundred and six acres of land; which petition was 
allowed by the court. And it is further ordered by the court 
that said sale take place on the first Tuesday in June, A. D. 
1857, at the court-house door, in the town of Kaufman, in 
accordance with law.” 

The inventory of W. N. McBee’s estate was in evidence, 
and shows but one piece of real estate, thus described: “406 
acres of land, (valued,) at $10 per acre.” In June, 1857, the 
administrator reports a sale, had in obedience to the order of 
the court, on Tuesday, the 2d of that month, at the court- 


house door in Kaufman, as follows: “400 acres of land, pur- 
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chased by Enoch P. Chisolm for $2.35 per acre, upon twelve 
months’ credit, with approved security, and mortgage upon 
said Jand for the purchase-money—making it nine hundred 
and fifty-four dollars and ten cents, ($954.10.)” 

The mistake in the quantity of land (given only in figures) 
is evidently clerical, the total price or purchase-money being 
computed for four hundred and six acres., By an indorse- 
ment on this return of sale, signed by the chief justice of 
Kaufman county, it appears that the sale was approved, as 
further appears by the following order, made at the July 
Term of the Kaufman County Court: “Now comes into 
court Henry Scoggins, administrator of the estate of W. N. 
McBee, and presents his sale bill of certain property belong- 
ing to said estate, which is hereby approved and ordered to 
be recorded. And be it further ordered, that the adminis- 
trator be required to make a good and sufficient deed to the 
purchaser.” 

It was proven by Chisolm that he bid off the land as agent 
for Robert and Mathew Johnson; and it was also in evidence 
that the Johnsons paid the purchase-money, and went into 
possession, receiving from the administrator a deed to four 
hundred and six acres of the W. H. McBee headright, which 
deed purports to be made in pursuance of the order confirm- 
ing the sale, and attempts to give the field-notes of the tract 
conveyed. The field-notes, as given, in consequence of a 
clerical omission of a few words, fail to properly describe the 
land; but by comparing them with the field-notes of that part 
of the W. H. McBee headright allotted to W. N. McBee, 
which were in evidence, it is plain that the object was to 
copy the field-notes of the latter tract. 

Without reference, however, to this deed, we think that 
the order of sale, taken in connection with the inventory, 
sufficiently describes the real estate ordered to be sold to 
admit of its being identified; and further, that taken in con- 
nection with the general provision of the law, that sales of 
land for the payment of debts, (save in cerisin specified 
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cases,) shall be made on a credit of twelve months, the terms 
of the sale were sufficiently specified. 

In a recent case which was here decided, following the 
former rulings of this court, which are there referred to, an 
order of sale, very similar to this in its description of the 
property to be sold, was held to be valid. The failure to 
give a full description of the land in the orders of the court, 
where sufficient appears to admit of its identification, and the 
failure to specify at length the terms of sale, where the inten- 
tion is plain that the sale should be made on the usual terms, 
are at most mere irregularities, which cannot be held to make 
the orders and proceedings nullities. 

The order of sale, the sale, the confirmation thereof, and 
the compliance by the purchaser with the terms of sale, (which 
last is certainly accomplished by the payment of the purchase- 
money,) constitute an equitable title, sufficient to protect the 
purchaser, without a deed from the administrator. (Sypert 
v. MecCowen, 28 Tex., 638; Bartlett’s Heirs v. Cocke, 15 
Tex., 477.) 

It follows, from what has been said, that there was a valid 
sale, sufficient to protect the defendants, notwithstanding any 
defects in the administrator’s deed, unless the plaintiffs were 
right in the further objection made to the admission in evi- 
dence of these orders and proceedings, that they were, under 
the pleadings, irrelevant. 

The original petition claimed so much of the W. H. McBee 
headright league and labor as was located in Kaufman county. 
The defendants first answered by a plea of not guilty, and 
afterwards answered specially, claiming 406 acres of the W. 
H. McBee survey, named in plaintiffs’ petition, giving the 
same imperfect field-notes that were given in the adminis- 
trator’s deed, adding, that it was the same land conveyed to 
them by the administrator, and disclaiming as to any other 
part of the W. H. McBee survey. The plaintiffs, by an 
amendment, recite the disclaimer of defendants, and allege 
that defendants are in possession of the land claimed by 
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plaintiffs; “that is to say, that part of said league, set apart 
and partition thereof to W. N. McBee, containing 406 acres,” 
giving the field-notes thereof. These field-notes so far cor- 
respond with the field-notes of the tract claimed by defend- 
ants as to make it evident that the disclaimer of defendants 
was not intended to apply to the 406 acres in controversy. 
The only intelligible construction of defendants’ disclaimer 
is, that it applied to all of the W. H. McBee survey, except 
406 acres sold by the administrator of W. N. McBee’s estate. 
In fact the plaintiffs, in making out their case, produced in 
evidence the admission of defendants, that the land in con- 
troversy, described in plaintiffs’ amended petition, was the 
property of William N. McBee, deceased, one of the children 
and heirs of W. H. McBee at the time of his decease; that 
plaintifis were the heirs of said W. N. McBee, and that the 
defendants were in possession of the land described in plain- 
tiffs’ amended petition. The case was tried under pleadings 
bringing in issue the plaintiffs’ title to this 406 acres of land, 
and the evidence offered was certainly relevant to that issue. 

There is an assignment of error, that the court erred in its 
charge to the jury, which might be disregarded, as not suf- 
ficiently specific. 

Whilst the charge of the court may be in some respects 
open to criticism, as not applicable under the pleadings, we 
find in it nothing calculated to mislead the jury as to the real 
issues on which they had to pass. Under the evidence the 
verdict was the only one which could have been properly 
returned. The judgment is affirmed. 

AFFIRMED. 





Wiui1aM M. Srantey et At. Vv. B. H. Epperson. 


1. CONTINUANCE.—The overruling of an application for continuance 
which fails to comply with the requirements of the statute will afford 
no ground for a reversal, unless it manifestly appears, from the affi- 
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davit or from the facts developed during the progress of the case, 
that the testimony was material for the attainment of the ends of 
justice. 

. ''RESPASS TO TRY TITLE—EVIDENCE.—In trespass to try title the 
plaintiff is not required to give the defendant notice of the source 
from which he claims title; and if he gives the defendant notice of 
the loss of a particular deed, or of the filing of a deed or of a certi- 
fied copy thereof, to be used in the evidence, he is not thereby 
estopped from showing title in some other way. 

3. DEED—ERASURE.—An erasure or alteration in a deed, after delivery, 
whether recorded or not, does not reinvest the title in the grantor 
or abrogate or annul the title of the grantee. 

4, COMMUNITY PROPERTY—PRESUMPTION.—Property conveyed by 
deed to the wife, pending marriage, is presumed to be community 
property in the absence of evidence that it was paid for out of the 
separate estate of the wife. 

5. DEED—EsTOPPEL.—A defendant, in trespass to try title, who, after 
selling the land in controversy to a third party, had acquiesced and 
consented to the erasure of the name of his vendee from the deed 
which he had made, and the insertion of the plaintiff's name therein, 
after a purchase and payment therefor by the plaintiff, is estopped 
from denying the title of the plaintiff. 


bho 





AppraL from Red River. Tried below before the Hon. 
John D. Easton. 

Suit instituted by Epperson, appellee, against W. M. and 
¥. M. Stanley, to recover a tract of lend described in the 
petition. The action was trespass to try title, in the usual 
form. W. M. Stanley answered, but F. M. Stanley, though 
served, filed no answer. Sarah Stanley, the wife of W. M. 
Stanley, filed a petition, praying to be made a party to the 
suit, and set up that she was the wife of W. M. Stanley, and 
that the land was her homestead, and pleaded (though not 
under oath) non est factum to a deed filed with the papers as 
the basis of plaintiff’s title. 

On the trial the following were the facts adduced in evi- 
dence: Plaintiff offered in evidence a deed from William M. 
Stanley and wife for the land described in plaintiff’s petition. 
The deed was in the usual form of warrantee, and described 
the lind sued for. 
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Donahue, a witness for plaintiff, was introduced, and tes- 
tified as follows :» That he was acquainted with the land de- 
scribed in plaintiff’s petition and identified the same, and 
that William M. Stanley and wife were living upon the land 
at. the time of the institution of this suit. Plaintiff then 
closed. 

Defendant then introduced John A. Bagby, who testified 
that he was District Court clerk of Red River county, Texas, 
and was county clerk of said county in 1867 and up to the 
time he was elected district clerk under the present Consti- 
tution; that he was county clerk of said county at the time 
the acknowledgment to the deed was taken; that it was ac- 
knowledged before him by William M. Stanley, and that his 
official signature and seal of office attached to said deed was 
genuine and was put there by him; that at the time of tak- 
ing the acknowledgment and making the certificate the name 
of Mattie P. Henderson was on the deed as grantee; that 
after taking the acknowledgment the same was left with him. 
He could not say whether he was instructed to record the 
deed, but such was his usual custom; that before said deed 
was recorded John D. Henderson and William M. Stanley 
came to him and got the deed, and that he went with them 
to plaintiff, B. H. Epperson, when the name of Mattie P. 
Henderson was erased from the deed as grantee, and that of 
B. H. Epperson inserted in its stead; that this was done in 
the presence of John D. Henderson, W. M. Stanley, and 
plaintiff; that he did not recollect whether William M. 
Stanley assented to the change or not, but knew that no ob- 
jection was made; that after the change in the deed it was 
delivered to him in presence of said parties, to wit, J. D. 
Henderson, William M. Stanley, and B. H: Epperson, to be 
filed as recorded; that neither Sarah A, Stanley, wife of Wil- 
liam M. Stanley, nor Mattie P. Henderson, wife of John D. 
Henderson, were present when the deed was altered and de- 
livered; that witness did not know whether they consented 
to it or not. Witness also stated that he never took Mrs. 
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Stanley’s acknowledgment to any deed to B. H. Epperson. 
Here defendant closed. 

Plaintiff then introduced one Sims, a witness in rebuttal, 
who testified that he was present at the time of the alteration 
of the deed; that John D. Henderson, William M. Stanley, 
plaintiff, B. H. Epperson, and John A. Bagby were also 
present, but that neither Mrs. Henderson nor Mrs. Stanley 
were present; that the alteration was made with the assent 
of John D. Henderson and the approval of William M. Stan- 
ley, and that after the alteration the deed was delivered to 
John A Bagby, in their presence, to be recorded. This took 
place at B. H. Epperson’s office, and he (the witness) was 
present at the request of John D. Henderson, who had con- 
sulted him about the transaction; that the transaction took 
place publicly and openly. 

Plaintiff B. H. Epperson was then called, and testified in 
his own behalf as follows: that John D. Henderson was the 
husband of Mattie P. Henderson, who was, at the time of the 
alteration of the deed, in the State of Missouri, and had been 
there for several months previous, and so continued until 
after the death of her husband, which occurred in September 
following; that he (plaintiff) purchased the land in contro- 
versy from John D. Henderson, the husband of the said Mat- 
tie, and paid him $4,200 for it; that when Henderson met 
him by appointment to make a conveyance of the land, he 
(Henderson) showed him a deed from Stanley and wife to 
Mattie P. Henderson, and, when his attention was called to 
this fact, stated that he had brought William M. Stanley with 
him to make a new deed, as this one had not been recorded, 
and asserted that he had paid for the land himself, and not 
with the separate funds of his wife. William M. Stanley was 
present, assenting to what he said, and admitted that he had 
received full payment for the land, and stated that he was 
willing to make a deed to any one Henderson should desig- 
nate, whereupon, with the assent of John D. Henderson and 
William M. Stanley, the name of Mattie P. Henderson, wher- 
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ever it occurred as grantee in the deed, was erased, and the 
name of plaintiff was substituted, and that the deed was then 
stamped and delivered, in the presence of said J. D. Hender- 
son and said William M. Stanley, to John A. Bagby, clerk of 
the County Court, with a request that it be recorded; that 
William M. Stanley stated that he was occupying the place 
as a tenant of John D. Henderson for the current year of 
1868, and Henderson admitted that he had been paid rent 
for that year, and that Stanley was to remain in possession as 
tenant until the end of that year; that after this transaction, and 
after the death of John D. Henderson, which occurred in Sep- 
tember following, but before the end of the year, William M. 
Stanley proposed to rent the premises of plaintiff for the next 
year, which plaintiff declined; that soon after this conversa- 
tion concerning the rent, plaintiff left the State, and was gone 
for. about a year; when he returned, William M. Stanley 
claimed title to the land; that the deed was altered upon the 
day it was marked filed, and that the consideration paid by 
plaintiff to John D. Henderson for the land was $4,200. 
Neither Sarah A. Stanley nor Mattie P. Henderson was pres- 
ent at the time the deed was altered; witness did not know 
whether either of them consented to the alteration or not. 
Epperson was asked by defendant if he had not seen a deed 
upon record for this land from Mrs. Mattie P. Henderson, 
made after the death of her husband, to William M. Stanley 
and wife. He replied he did not recollect positively whether 
he had or not; he might have heard there was such a deed, 
but did not recollect to have seen a record of it. 

The first cause of error assigned by appellant for reversal 
was the refusal of the court below to grant his motion for a 
continuance upon account of the absence of a witness. The 
case had been pending nearly three years. An application 
for a continuance was made on account of the absence of L. 
D. Henderson, who was not a resident of the county. The 
affidavit stated that L. D. Henderson was a material witness; 
that he had been regularly subpoenaed, and that he had been 
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a citizen of Red River county until recently; “that he is now 
a citizen of Grayson county; that he has important business , 
in this court, and is looked for hourly, and that defendant 
believes he can procure his testimony by next court.” But 
the application did not show when he was subpeenaed. 
It did not state whether he had been subpoenaed whilst resid- 
ing in Red River county or since he had moved to Grayson. 
It stated that he had been a citizen of Red River county 
“until recently,” but did not explain what was meant. by 
“recently.” It also failed to state defendant had used due 
diligence to procure his testimony. 


James H. Clark, for appellants.—If the policy of the law 
did not forbid such tampering with muniments of title, it 
still would have been necessary for Mrs. Stanley to have 
ratified and acknowledged the deed, after the alteration, to 
give it validity. (26 Tex., 745; 30 Tex.,770; 29 Tex., 133; 
25 Tex., 157; 25 Tex. Supp., 113; 4 Tex., 62; 8 Humph., 
556; 11 Humph., 472; 6 McLean, 200; 3 J.J. Marsh., 242; 
6 Dana, 390; 8 B. Monr., 178; 19 N. H., 348; 6 Ham., 
(Ohio,) 314; 9 Serg. & R., 268; 3 H. & McHenry, 430; 8 
Cowen, 75; Coke Litt., 225), n. 136; 9 Mass., 307; 10 Pick., 
105; 4 Wend., 475-585; 4 Bac. Abr., 212; 20 Tex., 393; 2 
Story Eq., 1204; 16 Tex., 323; 24 Tex., 308.) 

Does the law warrant the introduction of testimony other 
and different from that of which the party has given notice 
by his pleadings ? 

The object of all pleading, under every system, is to give 
the opposite party notice of the issue he will be called on to 
meet. Our action of trespass is no exception to this rule. 
Our laws of registry, and the statutory requirement of filing 
the title papers with the clerk and giving three days’ notice, 
supplement the pleadings, and give the opposite party the 
necessary notice. In this ¢ase the notice was given defend- 
ints; a certified transcript of the records was filed with the 
papers of the case and affidavit of the loss of the original. 
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Defendants tendered issue by a special answer, denying the 
execution of the deed. That issue was accepted by plaintiff, 
and upon that he went to trial. And it is submitted that 
that is the only issue shown by the pleadings. If plaintiff 
did not wish to accept this issue, and did not intend to abide 
it, he should have confessed, and plead specially the matter 
of avoidance. As he did not, the law compels him to abide 
the result of this. (7 Tex., 338; 11 Tex., 662; 17 Tex., 46.) 


Epperson § Maxey, for appellee.—In this case the grantor 
is trying to avoid a deed made by himself, and to do so upon 
extreme technical grounds. Neither law nor common sense 
will permit this. His position assumes that the alteration or 
change of his original deed, though made with his consent 
and concurrence, and without fraud, nevertheless reinvested 
him with the title he professed to convey. 

Consent of the obligor to an alteration given before or at 
the time of the alteration will be considered as a re-execu- 
tion. (Cleaton v. Chambliss, 6 Rand., (Va.,) 86.) Altera- 
tions, though material, do not invalidate it, if made with the 
consent of the parties. (Boardman v. Gore, 1 Stew., (Ala.,) 
517; Wooley v. Constant, 4 Johns., (N. Y.,) 54; 8. P. Ker- 
win’s case, 8 Cow., (N. Y.,) 118.) 

The alteration of an instrument, made by consent of par- 
ties, does not affect its validity. (Ravisies v. Alston, 5 Ala., 
297; Stewart v. Preston, 1 Fla., 10; Wickes v. Caulk, 5 Har. 
& J., (Md.,) 36; Boston v. Benson, 12 Cush., (Mass.,) 61; 
Wright v. Wright, 2 Hals., 175; 2 Green, 533; Lewis v. Payn, 
8 Cow., (N. Y.,) 71.) 


Moorg, Associate Justice.—The court did not err in over- 
ruling appellants’ application for a continuation, or if so, 
appellants have failed to incorporate in the transcript the facts 
showing such error. The affidavit is not in compliance with 
the statute. There is no averment in it that due diligence 
had been used to procure the testimony of the absent witness, 
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nor are any acts of diligence shown from which the court 
could see that diligence had been used as is plainly required 
‘by the statute. Nor does the record aid the meager aver- 
ments of the affidavit. If the subpeena, alleged to have been 
served upon the witness, was returned, no notice is taken of 
it in the bill of exceptions, nor is it copied in the transcript. 
Unless appellants had brought themselves within the provi- 
sions of the statute, they cannot, therefore, complain unless 
it manifestly appeared from their affidavit or from the facts 
developed during the progress of the trial that the testimony 
was material for a proper trial of the case and the attainment 
of the ends of justice. (Chilson v. Reeves, 29 Tex., 275.) 

The second error assigned is the overruling of appellants’ 
objection to the introduction of evidence to prove a purchase 
by appellee of the land sued for from Mrs. Mattie P. Hen- 
derson. The ground of this objection is, that appellants had 
no notice, by pleading or otherwise, that appellee claimed to 
have purchased the land from Mrs. Henderson while they 
had notice that he claimed to have otherwise acquired it. 

An inspection of the transcript shows, that no such evidence 
was offered or relied upon by appellee as that to which it is 
said in the assignment of errors and bill of exceptions objec- 
tion was made. Appellee did not claim or attempt to prove 
a purchase of the land from Mrs. Henderson, but from her 
husband, John D. Henderson. But if we consider the objec- 
tions as made to the evidence offered to establish the title in 
fact relied upon, it is wholly untenable, and has no support 
from anything found in the record. Appellee’s petition is in 
the usual form in the statutory action of trespass to try title. 
He does not attempt to deraign his title in the petition, 
nor did he give any notice whatever of the source from 
which he claimed to have derived it, or of the evidence on 
which he relied to establish it, so far as can be seen in the 
transcript, until developed in the trial before the jury. The 
only thing in the record giving the slightest color of support 
to the objection, is an affidavit by appellee to the effect, that 
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he could not procure the original deed from appellants, Wil- 
liam M. Stanley and 8. A. Stanley, to appellee; that it had 
been filed by him for record, but after diligent search it 
could not be found, &c. But if it was appellee’s intention to 
rely upon this deed, or a certified copy of it, the record fails 
to show that notice of the fact was given appellants. If, 
however, such notice was given, it gave appellants no ground 
of complaint, for it appears from the statement of facts that 
this deed is in support of appellee’s claim of title by purchase 
from Henderson. But if it was not, is there the slightest 
authority for holding that the plaintiff in an action of this 
kind must give the defendant notice of the source from which 
he claims his title; or if he gives notice of the loss of a par- 
ticular deed, or of the filing of a deed or certified copy of it 
to be used as evidence in the case, (Paschal’s Dig., art. 3716,) 
that he is estopped from showing title in some other way ? 

If there were other grounds of objection to appellee’s evi- 
dence, they were not made, and it would be now too late 
to consider them, if pointed out. 

The third error assigned is the refusal of the court to give. 
the special charges asked by appellants. It would be an un- 
necessary consumption of time to comment upon and point 
out the specific objections to each.one of these ten charges. 
It will suffice to say that it manifestly appears the refusal of 
them by the court gives appellant no just ground of com- 
plaint. They are, all of them, palpably erroneous and un- 
sound, or altogether inapplicable to the evidence. 

The objection to the charges given by the court is assigned 
as the fourth ground of error. Some of these charges may 
not be in all respects strictly accurate. But in view of the 
facts to which they refer, there seems to be nothing in them 
calculated to do appellants injustice, or of which they have 
any just ground to complain. The issue upon which the 
case, as developed by the evidence, should be determined is 
fairly and substantially presented to the jury. The facts to 
be established by appellee to entitle him to a verdict were 
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brought clearly and distinctly to their attention. The legal 
propositions embodied’ in the charge seem to be fully sup- 
ported by authority, and, in connection with the evidence 
set out in the statement of facts, fully warrants and sustains 
the verdict. 

The action, as has been said, is one of trespass to try title, 
brought by appellee against William M. Stanley and F. M. 
Stanley, the latter of whom did not appear; and, while the 
former filed answers of general denial and “ not guilty,” he 
seems on the trial to have made no defense on his own be- 
half. During the progress of the case, however, his wife, 8. 
A. Stanley, asked to make herself a defendant, alleging that 
a part of the land sued for was her homestead; and subse- 
quently she seems to have held the position of the leading 
defendant. 

As no objection was made to Mrs. Stanley becoming a 
party for the purpoze of asserting her alleged homestead 
rights, it is unnecessary for us to consider whether she was ¢ 
proper party to the suit or not, or whether the homestead 
rights of the family might not have been just as well, if not 
more properly, asserted by the husband, as the head of the 
family. It certainly has not been the practice in suits of this 
kind, when the family are residing upon the land sued for, to 
make the wife a party. 

Although Mrs. Stanley asked to make herself a party solely 
for the purpose of protecting her homestead, it is evident 
from the facts asserted by her that she can make no pretense 
that either she or her husband can justly claim that they or 
either of them are entitled to a homestead on the land or 
have a right to hold it under such a claim. It is not dis- 
puted that Stanley sold the land to Henderson, and that he 
and his wife executed and delivered a valid deed for it to 
Mr. Henderson. It is perfectly well settled that an erasure 
or alteration of a deed after delivery, whether recorded or 
not, does not reinvest the title in the grantor or abrogate or 
annul the title of the grantee. (Herrick v. Malin, 22 Wend., 
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388; Morgan v. Elam, 4 Yerg.,375.) How, then, can either 
Stanley or Mrs. Stanley have or assert any claim or interest 
in or to it? (Shelton v. Deering, 10 B. Monr., 405.) What- 
ever may be the effect of the erasure of Mrs. Henderson’s 
name from the deed and inserting appellee’s, it gave neither 
Stanley nor wife any title. When they conveyed the land 
to Mrs. Henderson it ceased to be their homestead, if it had 
been so previously, of which, however, there is no proof in 
the record. Though they were living upon the land when 
appellee bought it, the proof shows that it was, as Henderson’s 
tenants. The question in the case, then, is not whether ap- 
pellants can claim the land as their homestead, but whether 
appellee has shown such title in himself as will support the 
judgment. 

It is not shown that the land was paid for, out of the sepa- 
rate estate of Mrs. Henderson; consequently, although the 
deed was made to her, the land must be held to have been 
community property. Henderson could therefore sell it with- 
out his wife being a party to such sale. The testimony in 
the record is certainly amply sufficient to justify the jury in 
the conclusion that Henderson did so sell the land to appellee; 
that to effectuate this sale at the instance of Henderson, and 
with the knowledge and approval of Stanley, Mrs. Hender- 
son’s name was erased and appellee’s inserted in the deed 
from Stanley and wife to Mrs. Henderson, all the parties at 
the time supposing that the land could be thus conveyed to 
appellee, and appellee, on the faith of it, paying Henderson 
a full and fair consideration for it. "While it is true the 
altered deed of itself cannot be held to be either the deed of 
Stanley and wife to Epperson, or a deed from Henderson to 
him, yet the facts show that it would operate as a fraud upon 
appellee to permit Henderson, in whom the title was vested, 
to deny that it has been thereby conveyed to appellee. He 
is therefore estopped from doing so. (Commonwealth »v. 
Dudley, 10 Mass., 403, and cases before cited.) And cer- 
tainly a stranger cannot make for him, or in his name, a 
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defense or claim which he has not made, and which he would 
not be permitted to make if he was a party to the suit. 

We also think the evidence warrants the conclusion, that, 
on the sale of the land by Henderson to appellee, Stanley 
recognized appellee’s title, and held under and in subordi- 
nation to it, and was thereby estopped from disputing it. And 
as Mrs. Stanley can make no claim to the land as her home- 
stead or otherwise, so far as can be seen from anything in the 
record, the estoppel against Stanley is equally as effectual 
against her. 

It only need be said, in reply to the fifth assignment of 
error, that although the record shows that a motion for new 
trial was overruled, the motion is not in the transcript. The 
grounds of the motion not being shown, it is impossible for 
the court to say whether there was any error in the ruling 
or not. 

There being no error in the judgment, it is affirmed. 


AFFIRMED. 














RULES OF THE SUPREME COURT, 


ADOPTED AT GALVESTON, 18TH JANUARY, 1877. 


ORDER OF BUSINESS IN THE SUPREME COURT: 


The docket will be called by assignments, as usual. 

The general rule will be, that the cases will be taken up 
by the court, for examination and decision, according to the 
date of filing on the docket. 

An exception will be made in favor of cases that relate to 
the administration of the Government, or of general public 
interest. 

Another exception will be made in favor of those cases in 
which the attorneys will agree upon the points of law, or of 
fact, involved in the record, make a succinct and clear state- 
ment of the same, with such other matters in connection 
therewith, as will enable the court to readily understand the 
case, will make briefs, with a citation of authorities, upon the 
points agreed to be at issue between them, and will have such 
agreed statement of the points at issue, together with their 
brief, printed in pamphlet form, so as to furnish the justices 
of the Supreme Court, the parties, and the reporter with 
copies thereof. Or if the counsel differ as to any one or 
more of the points, each party can make a statement of the 
matter in issue, and refer to that part of the record upon 
which he relies, in verification of this statement of the point 
or points differed upon. 

( 656 ) 
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ABANDONMENT. 
A widow who abandons her husband without cause, thereby loses 
her right to the homestead and to any interest in the husband’s sep- 
arate property upon his death. Sears v. Sears, 557. 


ACCEPTANCE. 
INSURANCE, 3. 


ACKNOWLEDGMENT. 
AUTHENTICATION, 1. 


ACTION. 
TAXES, 3, 6. 


ADMINISTRATION. 
ADMINISTRATORS. MARRIAGE, 1. 
ESTATES OF DECEDENTS. WRIT OF ERROR, 5. 


ADMINISTRATORS. 
AMENDMENT, 1. EQUITABLE TITLE, 1. 
ESTATES OF DECEDENTS, 7, 8, PROBATE MATTERS, 3. 4, 5, 6. 
9, 12, 14. 

1. Where an estate has not been fully administered, it is within the 
jurisdiction of the Probate Court to determine whether an adminis- 
trator de bonis non should be appointed; whether its diseretion in 
ordering an appointment was wisely exercised or not. cannot affect 
the validity of the order. Frost v. Frost, 325. 

2. That suits are pending by and against an administrator, and 
that the property of the estate has not been fully divided among 
those entitled to receive it, constitute sufficient grounds, upon the 
removal or resignation of an administrator, for appointing an admin- 
istrator de bonis non upon such estate. Id. 

3. It has been repeatedly decided by this court that an adminis- 
trator de bonis non may sue the former administrator and his sure- 
ties for the property in his hands unadministered. Johnson v. Mor- 
ris, 463. . 

4. The inventory returned by the administrator being, by statute, 

42 ( 657 ) 
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ADMINISTRATORS—continued. 
prima facie evidence of the property of the estate in his hands, can- 
not be impeached or contradicted by mere loose and indefinite opin- 
ions of witnesses as to its correctness. Id. 

5. The mere fact, that at the time of making an administrator’s 
sale of land the records of the clerk’s office in the county where the 
land is situate, showed that the intestate had conveyed the land in 
his lifetime, of which fact the purchaser had no actual knowledge, 
will afford no defense in a suit brought on a note given for the 
purehkase-money. Ward vy. Williams, 617. 

6. At law, the rule governing a purchase at administrator’s sale 
is caveatemptor. In equity, if there has been such fraud or mistake 
in the sale as would entitle a purchaser to relief, the burden rests 
on him to establish such facts. It has not been decided by this court 
that a mere want of title in an estate to land, at the time of an ad- 
ministrator’s sale, would constitute an equitable defense. Td. 

7. The suggestion made in Walton v. Reager, 20 Tex., 103, that a 
sale by the intestate, though unknown to the administrator and to 
the purchaser at admiriistrator’s sale, would constitute a fraud upon 
the purchaser: Held, To be obiter dicta. Id. 





ADMINISTRATOR DE BONIS NON. 
ADMINISTRATORS, 3. 


AFFIRMANCE. 
FINAL JUDGMENT. 1. 


AFFIRMANCE ON CERTIFICATE. 

1. The right of an appellee to an affirmance without reference 
to merits, when the appellant fails to bring up and file a transcript 
of the record in time, is not affected by the filing in the court 
below, by appellant, of a written abandonment and waiver of 
his right to appeal; such waiver, being a fact occurring after judg- 
ment, forms no part of the transcript, and could not be therefore 
inquired into by the Supreme Court. Douthet v. Word, 626. 


AGENT. 
AUTHENTICATION, 1. 
NOTARY PUBLIC, 1. 


AGREEMENT OF COUNSEL. 
EXECUTION SALE, 1. 


ALIBI. 
EVIDENCE, 1, 


ALTERATION. 
DEED, 2. 
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AMENDMENT. 

1. Suit was instituted against an administrator upon a rejected 
account, and by mistake the petition alleged the account to be against 
a different estate from that administered on by the defendant. The 
account annexed to the petition, however, showed that it had 
been rejected by the defendant: Held, That as the account was the 
cause of action, an amendment correcting the mistake, and made 
after ninety days from the date of the rejection of the claim, could 
be made, and would relate to the filing of the original petition. 
Kendall v. Riley, 20. 

2. Snit was brought on a promissory note by plaintiff as executor. 
By amendment, over two years after the institution of the suit, 
plaintiff alleged that defendant had converted to his own use a horse 
for which the note had been executed, and asked judgment for the 
value of the horse. To this the defendant pleaded limitation. Held, 
That the amendment set up a new and different cause of action, 
against which limitation ran until the filing of the amendment. 
Wooldridge v. Hathaway, 380. 

3. It is competent to introduce new parties plaintiff by amend- 
ment to the petition: Provided, The amendment does not deprive 
the defendant of any defense he would otherwise have. In such 
amendment it is proper to tax costs on the party amending. Lanes 
v. Squyres, 383. 





APPEAL. 
FINAL JUDGMENT, 4. 





ASSESSMENT. 
EVIDENCE, 10. 
PLEADING, 12, 22. 
TAXES. 


ASSIGNER. 
STATUTES CONSTRUED, 27. 


ASSIGNMENT OF ERROR. 

1. The general assignment of error, that ** the court erred in giving 
judgment for the defendants instead of for the plaintiff,’? might be 
sufficient as an assignment, if the error complained of involved a 
single question of law or one issue of fact to be determined by the 
weight and preponderance of the evidence in favor of one or the 
other party, or merely the sufficiency of the evidence as a whole to 
support the judgment. Austin v. S. C. and S. F. R. R. Co., 234. 

2. The court admonishes parties that the rule requiring assign- 
ments of error to be filed will be enforced. Id. 

3. An assignment of errors, to serve the purpose of the statute, 
must state the principle or rule of law violated in the court below 
for which the judgment should be reversed, or indicate it by refer- 
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ASSIGNMENT OF ERROR—continued. 
ence to the record with such clearness and certainty that the court, 
on inspection of the transcript, may readily and at once perceive the 
very question proposed for its determination. Clements v. Hearne, 
415. 

4. Unless there is some obvious error, apparent upon the record, 
requiring the reversal of the judgment, the court will not consider 
questions claimed to be raised by a general assignment which points 
out no specific error. Id. 

5. See example of assignments of errors held insufficient. Id. 


ATTACHMENT. 

LEvy, 12. 

RECONVENTION, 1. 

1. Where the plaintiff in attachment directs the release of prop- 
erty held by a sheriff under the attachment, it is the duty of the 
sheriff to restore the property to the defendant in attachment, or to 
his agent, and on failure to do so, the sheriff and his sureties would 
be responsible. Levy v. McDowell, 220. 

2. Where J.. H. purchased, for value and without actual notice, 
from H. and H., who were in possession, lands which had been 
attached as the property of their vendor, in a suit upon a note 
against him and another, the deed to H. and H. being recorded at 
the time of the levy: Held, That L. H. (who, as well as H. and H. 
had been made a party to the suit in which the conveyance to H. and 
H. had been found to be fraudulent) took subject to the attachment 
lien. Hancock v. Henderson, 479. 

3. L. H. pleaded the three and five years’ statute of limitations : 
Held, That was no defense, as against the attachment lien. Jd. 


ATTACHMENT LIEN. 
ATTACHMENT, 2. 


ATTORNEYS’ FEES. 
DAMAGES, 11, 12. 
ESTATES OF DECEDENTS, 15. 


AUTHENTICATION. 

One who identifies himself with a transaction evidenced by a writ- 
ten instrument, by placing his name on the face thereof as agent for 
one of the parties thereto, is not competent, as a notary public, to 
take the acknowledgment of any of the parties. Sample v. Irwin, 
567. 


BANKS. 
1. The payment of a raised check to an indorser thereof through 
mistake, may be recovered back by the paying bank to the extent 
of the difference between the. original check and the amount to 
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BANKS—continued. 
which it is raised, if there be no other feature in the transaction to 
work an estoppel. The indorsement is substantially a warranty 
on the part of the indorser that there is no mistake in the amount. 
City Bank v. National Bank, 203. 

2. The general rule is that money paid under a mistake of fact 
may be recovered back, and this although the party paying may 
have had the means of knowledge. Id. 

3. Mere negligence in making a mistake in the payment of money 
is not sufficient to preclude the party making it from demanding its 
correction. Such negligence does not give to the party receiving 
payment the right to retain what is not his due, unless he has been 
misled or prejudiced by the mistake. ‘This rule does not apply where 
the mistake occurs in not detecting the forged signature of a corres- 
pondent of the drawee. Id. 

4. Asagainst one who passes a raised bill or check, and especially 
in favor of a drawee who pays to such a party on the faith of his 
indorsement, and in so doing violates no obligation or duty, reason- 
able diligence in demanding repayment is all that can be required ; 
and when that is exercised and no damage has resulted from the delay, 
the right of recovery is not lost. Jd. 

BANKRUPTCY. 

It is now regarded as settled, that although a discharge in bank- 
ruptey would prevent a personal judgment against the bankrupt, 
the State courts would still have jurisdiction to enforce a lien ac- 
quired by attachment or otherwise. (Elliott v. Booth, 44 Tex., 180, 
approved.) Hancock v. Henderson, 479. 


SILL OF EXCHANGE. 
PRINCIPAL AND AGENT, 1, 2. 


BONA FIDE PURCHASER. 

ADMINISTRATORS, 6, 7. 

ESTATES OF DECEDENTS, 16. 

1. While a judgment creditor may be a bona fide purchaser, yet if 
he reconvey to the judgment debtor, such debtor takes the estate 
subject to all trusts affecting his conscience prior to the execution 
sale. Lllis v. Singletary, 27 

2. When a bona fide possessor or purchaser of an estate pays 

money in discharge of an existing incumbrance or charge upon the 
estate, having no notice of any infirmity in his title, he is entitled to 
be repaid the amount of such payment by the true owner seeking to 
recover the estate from him. Walker v. Lawler, 533. 


30UNDARY. 
SURVEY. 


BREACH OF WARRANTY. 
VENDORS’ LIEN, 7. 
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BURDEN OF PROOF. 

ADMINISTRATORS, 6, 7. 

1. A general denial in a suit to establish a rejected claim against 
an estate, puts the plaintiff upon proof of such account. The jury 
should be so instructed. Kendall v. Riley, 20. 

2. The burden of proving the restoration to reason and the ter- 
mination or practical abandonment of the guardianship of one insane, 
is upon him who seeks the enforcement of a contract against him 
who pleads insanity. Elston v. Jasper, 409. 


BURGLARY. 
CHARGE OF COURT, 5. 


CATTLE. 
INDICTMENT, l. 


CASES REAFFIRMED. 

1. Fisk v. Varnell, reaffirmed in Cook v. Brown, 73. 

2. Blessing v. City of Galveston, 42 Tex., 461, reaffirmed ia Davey 
v. Galveston Co., 291. 

3. Cain v. The State, 20 Tex., 356, reaffirmed. Jd. 

4. Commissioner of Land Office v. Smith, 5 Tex., 485; Hender- 
son v. Kissam, 8 Tex., 55; Pool v. Pickett,8 Tex., 123; in Free- 
man Vv. Kuechler, 593. 

CASES QUALIFIED. 

1. Calvit v. MceFaddin, 13 Tex., 324, and Randon v. Barton, 4 

Tex., 289, qualified. Heilbroner v. Douglass, 402. 


CASES DISTINGUISHED. 
Distinguished from Evans v. Mills, 16 'Tex., 196-199, and Finch v. 
Edmonson, 9 Tex., 504. Freeman vy. Kuechler, 599. 


CAVEAT EMPTOR. 
ADMINISTRATORS, 5, 6, 7. 


CHARGE OF 'THE COURT. 

PRACTICE IN SUPREME COURT, 3. 

PRACTICE IN DISTRICT COURT, 2, 4. 

THEFT, 2, 3. 

1. In atrial for theft, the jury returned into court and asked, ‘*Can 
we judge a witness just by what he says on the stand, and not by 
what we know of him privately?’’ To this question the court did 
not reply, but proceeded to give them instructions upon the rules 
governing juries in weighing testimony, &c.: Held, Error. The 
court was not authorized to do more than answer the question and 
inform them that they should decide the case upon the evidence 
adduced upou the trial. Wharton v. The State, 2. 
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CHARGE OF THE COURT—continued. 

2. The question evidently intimated that one or more of the jurors 
had knowledge of facts touching the credibility of one or more of the 
witnesses, and which was not in evidence; the juror should have 
made known such facts, and being sworn as a witness should have 
given his testimony. (Paschal’s Dig., art 3079.) Jd. 

3. A charge upon the weight of evidence, which still leaves to the 
jury in terms the right to consider the degree of weight to be attached 
to the facts referred to in the charge, if not excepted to at the trial, 
is not necessarily a material error, when it can be seen that it was 
not reasonably calculated to injure the rights of the defendant. 
Parrish v. The State, 51. 

4. The Code of Criminal Procedure not only excuses the judge 
before whom a cause is tried from charging on the weight of evi- 
dence, but expressly and pointedly prohibits it. (Paschal’s Dig.. 
arts. 3059, 3060.) Id. 

5. The defendants being tried upon a charge of burglary in the 
common-law form, without stating that the house was entered by 
violence of any kind, the judge instructed the jury that ‘“‘if you 
believe from the evidence that the force used to enter said house 
consisted of violence of any character, you may increase the punish- 
ment of the defendant or defendants so found guilty, to confinement 
in the penitentiary for any length of time not to exceed double the 
time above specified,”’ (five years.) The verdict of the jury was ten 
years for each of the defendants: Held, The charge of the court was 
erroneous and the verdict unwarranted, as the indictment did not 

> 7 charge that the house was entered by violence of any kind. Wilcox 
j v. The State, 146. 

6. When two are indicted jointly for murder, and the evidence is 
circumstantial, the jury should be instructed that they must pass 
upon the guilt of each, and that they may convict one and acquit 
the other. Hampton v. The State, 154. 


CHANGE OF VENUE. 
VENUE, 1, 2, 3, 4. 


CITATION. 

JUDGMENT, 8. 

JUDGMENT BY DEFAULT, 1. 

1. Non-residents of this State who own property within the juris- 
diction of the court, may be cited to appear and answer by publi- 
cation; and the court acquires thereby jurisdiction to hear and 

‘ decide the claim declared upon in the petition. Johnson v. Her- 
bert, 304. 

2. This court has often held that a sheriff’s return showing only 
that service of citation was made ‘‘ by causing publication of the 
writ’? in a newspaper published in the county, is insufficient, and 
will not sustain a judgment by default. Lyon v. Paschal, 435. 
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CIRCUMSTANTIAL EVIDENCE. 


EVIDENCE, 2. 


CITY—CITY CHARTER. 


MUNICIPAL CORPORATIONS. 
‘TAXES, 3, 4. 


COMMUNITY PROPERTY. 


ESTOPPEL, 3. 

1. Land conveyed by onerous title to the wife is subject to exe- 
cution under a judgment against the husband. Zorn v. Tarver, 519. 

2. The fact that ‘“‘love and affection’? formed part of the con- 
sideration of a conveyance to a married woman, does not affect the 
character of that part of the property conveyed for some other 
consideration as community property; and an injunction will not 
be allowed to restrain the sale of such community interest under 
execution against the husband. Jd. 

3. See facts held insufficient to rebut the presumption that land 
conveyed to the wife during coverture was community. Id. 

4, Property conveyed by deed to the wife, pending marriage, is 
presumed to be community property in the absence of evidence that 
it was paid for out of the separate estate of the wife. Stanley v. 
Epperson, 645. 

5. By the marriage of the surviving widow, her control over the 
community property ceases, and a judgment against her in a suit 
brought before, but rendered after, her marriage, gives no authority 
for execution against the property in her hands subject to adminis- 
tration. Pucket v. Johnson, 551. 


COMMON LAW, ACT ADOPTING. 


CONSTRUCTION OF STATUTES, 6. 


COMPOSITION. 


CONTRACT, 9, 10. 


COMPROMISE. 


GUARDIAN, 2. 

LIMITATION, 3. 

The rights of the natural guardian do not extend to the control 
and manageiment of the property of the child, or to the compromise 
and settlement of the claim of the child for damages from the death 
of the father by such causes as give to the child the right to dam- 
ages. A compromise by such unauthorized party would not affect 
the rights of the minor. H. & 7. C. R. W. Co. v. Bradley, 173. 


CONFEDERATE MONEY. 


ESTATES OF DECEDENTS, 8, 9. MONEY, 1. 
EVIDENCE, 17. TRUSTS AND TRUSTEES, 3, 4. 
A guardian, by order of the Probate Court, sold land of his ward 


tee 
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CONFEDERATE MONEY—continued. 

onacredit. In part payment of the debt he received Confederate 
money, in 1864, and invested a part of it in the purchase of negroes 
for said ward. The action of the guardian was reported to and 
approved by the Probate Court. In a suit after the discharge of 
said guardian for the amount of Confederate money received: 
Held, That the order of the Probate Court approving the acts of 
the guardian in receiving Confederate money and investing it in 
slaves was not a nullity, nor did such approval exceed the juris- 
diction of the Probate Court. Roberts v. Shultz, 184. 


CONSIDERATION. 
COMMUNITY PROPERTY, 1. INJUNCTION, 2. 
JUDGMENT, 3. TENANT, 1. 


CONSTITUTIONAL LAW. 

NEW COUNTIES, 

STATUTES CONSTRUED, 11, 12, 13. 

TAXES, 4. 

1. Section 40, article XII, of the Constitution of 1869, providing 
that ‘‘all sales of landed property made under decrees of courts in 
this State shall be offered to bidders in lots of not less than ten nor 
more than forty acres, except in towns or cities, including sales for 
taxes,’’ while in force, did not operate to render void or subject to be 
collaterally attacked by third parties a sale not actually made in lots 
of forty acres or less, or a decree not directing the sale to be so made 
in enforcing a vendor’s lien. Cook vy. Brown, 73. 

2. Art. 5, sec. 19, of Constitution of 1869: ** There shall be elected 
in each county, by the qualified voters thereof, as may be directed 
by law, five justices of the peace; * * * they shall hold their offices 
for four years; and should a vacancy occur in either of said offices, 
an election shall be held for the unexpired term’’—taken in con- 
nection with art. 12, sec. 24: ‘**The Legislature shall, at the first 
session thereof, and may at any subsequeuit session, establish new 
counties for the convenience of the inhabitants of such new county 
or counties,’ &c.,—authorizes the Legislature, in the organization 
of such new counties, to provide for the election of justices of the 
peace therein, who should only hold their offices until the next gen- 
eral election, as if such newly-elected officers were elected to fill 
vacancies. Wright v. Adams, 134. 

3. It is the duty of the Legislature to look to the object and pur- 
pose of the different sections of the Constitution which relate to the 
matter under consideration, when called to legislate thereon, and 
where a strict and literal construction of each of its several pro- 
visions would lead to an apparent conflict, which might be obviated 
by interpreting them in accordance with the object and spirit of 
their enactment, it is obviously its duty to pursue the latter course ; 
and if such leading object and purpose of the Constitution can be 
ascertained, it should be followed. Jd. 
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CONSTITUTIONAL LAW —continued. 


4. The purpose of the constitutional provision above was to secure 
uniformity in the time of elections to the office of justice of the peace 
and in the length of the term of office. This purpose, with the power 
to create new counties, would indicate that such uniformity in the 
new county should be established at as early a time as possible. Jd. 

5. Section 32 of article 12 of the Constitution of 1869—‘‘'The 
inferior courts of the several counties in this State shall have the 
power, upon a vote of two thirds of the qualified voters of the re- 
spective counties, to assess and provide for the collection of a tax 
upon the taxable property to aid in the construction of internal 
improvements, provided that such tax shall never exceed two per 
cent. upon the value of such property ’’—was not designed to deter- 
mine the character of such aid or the manner in which it should be 
extended, but the conditions and extent of such aid. Austin v. G. 
C. & S. F. R. R. Co., 234. 

6. Where there is a grant of power in the Constitution to a depart- 
ment of Government, or to a constitutional or statutory officer, or 
tribunal, without defining the manner and form on or by which it 
is to be exercised and carried into effect, the Legislature may legiti- 
mately prescribe reasonable rules by. which this may be done; and 
when such rules have been enacted for the proper exercise of such 
power, it should be exercised in conformity with such provisions. Jd. 

7. The act of April 12, 1871, entitled ‘‘An act to authorize coun- 
ties, cities, and towns to aid in the construction of railroads and 
other works of internal improvement,’’ prescribed the conditions 
and manner of extending such aid, and was constitutional. Jd. 

8. A county under such law could aid in the construction of a 
railroad by taking stock in the company engaged in its construc- 
tion. Id. 

9. During the continuance of the Constitution of 1869, the au- 
thority of the county to aid in the construction of works of internal 
improvement was derived from that instrument. The particular 
mode in which the power could be exercised not having been pre- 
scribed by the Constitution, could be provided for by the legislative 
department. Navigation Co. v. Galveston Co., 272. 

10. There was nothing in the Constitution of 1869 to prohibit the 
Legislature from passing registration laws not inconsistent with its 
provisions. Jd., 273. 

11. Whether an act concerning private corporations, passed De- 
cember 2, 1871, (Paschal’s Dig., vol. 2, p. 1214,) without an enacting 
clause, which was required by the Constitution of 1869, was a valid 
legislative act, discussed. Id. 

12. The act of February 2, 1856, (Paschal’s Dig., arts. 2061-2071.) 
entitled ‘*An act to authorize the County Courts of the State to 
grant a license for the retail of spirituous, vinous, and intoxicating 
liquors, in quantities less than a quart, and imposing a license tax 
for such privilege :*’ Held, To embrace but one leading object; its 
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CONSTITUTIONAL LAW—continued. 
subsidiary provisions are legitimately connected with, and tend to 
enforce such main object so expressed in its title. Davey v. Gal- 
veston Co., 291. 

13. **An act to confer additional jurisdiction on the presiding jus- 
tices of the peace in Lamar and Fannin counties, and to prescribe 
the powers and duties of the officers of said courts,’’ enacted May 
26, 1873, (Paschal’s Dig., p. 1300,) is constitutional. Orr v. 
Rhine, $45. 

14. In the absence of constitutional inhibition against special 
legislation, it is no objection to a public statute that it is local in its 
effect. Id. 

15. Constitutions an statutes operate prospectively, unless the 
words employed, or the object in view, and the nature and char- 
acter of a provision, clearly show that it was intended to have a 
retrospective operation. Id. 

16. The court cannot hold that the Legislature has exceeded its 
authority when it can only be shown by uncertain and doubtful 
inferences and deductions. Id. 

17. Section 17 of article 12 of the Constitution of 1869, which pro- 
vides, ‘* Every law enacted by the Legislature shall embrace but one 
object, and shall be expressed in its caption,’’ discussed. Austin v. 
G. C. & S. F. R. R. Co., 234. 


CONSTRUCTION. 
PRESUMPTION, 1. 
RAILWAY COMPANY, 2. 
TRUSTS AND TRUSTEES, 8. 


CONSTRUCTION OF STATUTES. 

CONSTITUTIONAL LAW, 2, 15. 

STATUTES CONSTRUED. 

1. A charter authorizing the construction of a railroad ‘to 
Brownsville, on the Rio Grande,”’ is not to be restricted to the right 
to build the road to the limits of the city, but it imports an authority 
to extend the road within the corporate limits of the city. Rio 
Grande R. R. v. Brownsville, 88. 

2. The words ‘‘ at”? and ** from”? are correlative with ‘to,’ as 
showing the points from and to which a road may be constructed ; 
and if the first may be used inclusively, so may the latter. Id. 

3. When the duration or term of an office which is filled by popu- 
lar election is a question of doubt or uncertainty, that interpretation 
should be followed which limits such office to the shortest time. 
Wright v. Adams, 134. 

4. As the statute (Paschal’s Dig., 16) was intended for the benefit 
of the persons therein named, it should receive such a construction 
as will give effect to the intention; therefore the second section of 
the act—‘‘every such action shall be for the sole and exclusive ben- 


, 
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CONSTRUCTION OF STATUTES—continued. 
efit of the surviving husband, wife, child, or children, * * * and 
may be brought by such entitled parties or any one of them; and 
if such parties fail for three calendar months to institute suit, then 
it shall be the duty of the executor or administrator of the deceased,”’ 
—does not limit the right to sue after three months, to the admin- 
istrator or executor. H. & T. C. R. W. Co. v. Bradley, 172. 

5. The right of the children to share in the damages, is not made to 
depend on the contingency that the surviving husband or wife 
fails to bring suit within three months from the death of one of the 
persons named in the statute. The action, by whomsoever brought, 
is for the benefit of all and to the exclusion of none ef the parties 
interested. Id. 

6. The “act concerning wills,*’ (Paschal’s Dig., 5361,) the ‘act 
concerning conveyances,’’? (Paschal’s Dig., 997,) and the ‘act 
adopting the common law,” (Paschal’s Dig., 978,) being acts passed 
at the same session of the Congress of the Republic, should be con- 
strued together, and so that all parts of said acts not repugnant may 
stand. Lewis v. Aylott, 199. : 

7. The act concerning wills (of March, 1840, Paschal’s Dig.., 
5174-5361) so far as not inconsistent with the probate act of 1879, 
was not thereby repealed; and the first section of the wills act, pre- 
scribing who may make wills and what may be disposed of, and the 
tenth section, prescribing that a bequest to a witness shall be void, 
are believed to be still in force. Id. 

8. Constitutions and statutes operate prospectively, unless the 
words employed, or the object in view, and the nature and charac- 
ter of a provision, clearly show that it was intended to have a retro- 
spective operation. Orr v. Rhine, 345. 

9. The court cannot hold that the Legislature has exceeded its 
authority when it can only be shown by uncertain and doubtful 
inferences and deductions. Id. 

10. Laws relating to the same subject, enacted during the same 
session of the Legislature, are to be construed together, and are 
ordinarily to be taken as parts of the same act. Austin v. G.C.&S. 
F, R. Co., 234. 

11. ‘'wo acts passed on the same day, identical in their enacting 
clauses, in one of which the excepting clause is broader than the 
other, must be taken asone act; and the difference in the exceptions 
does not produce a conflict between the acts. Jd. 


CONTINUANCE. 
PRACTICE IN SUPREME COURT, 13. 


CORPORATIONS. 
MUNICIPAL CORPORATIONS. 
1. A corporation has only such power as has been conferred on it 
by its charter, or with which it has been otherwise empowered by 
law. Rio Grande R. R. vy. Brownsville, 88. . 
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CORPORATIONS—continued. 


2. A company organized by voluntary ussociation, for the pur- 
pose of constructing, operating, and owning a canal, and for the 
purpose of navigation by such vessels as the directory of the com- 
pany might deem proper, between the waters of Galveston bay and 
those of Sabine lake, and the tributaries thereof and therein, to the 
navigable waters of the Mississippi river, and to the end that steam- 
boat navigation might be established between Galveston bay and 
said river and its tributaries, was not such an enterprise as could be 
incorporated under the act of December 2, 1871, (Paschal’s Dig., p. 
1214.) concerning private corporation. Navigation Co. v. Galveston 
Co., 273. 

3. The act concerning private corporations, of December 2, 1871, 
after describing the many purposes for which private corporations 
might be created, concludes with the following general clause: 
“for any other purpose intended for mutual profit or benefit not 
otherwise especially provided for, and not inconsistent with the 
Constitution and laws of this State :°’ Held, That the general clause 
is controlled by the subject to which it relates, and refers to objects 
of the character of those named in the act. Id. 

4, The act of April 23, 1873, which attempted to validate the act 
of December 2, 1871, concerning private corporations, ‘‘as fully as 
if said act had contained in the first section thereof the legal 
enacting clause,’? could not enlarge the powers of corporations 
created under the provisions of the act of December 2, 1871. Jd. 

5. Under the act of June 2, 1873, entitled ‘*‘ An act to promote 
the speedy construction of a canal between the waters of Galveston 
bay and Sabine lake, and in aid thereof,’’ the ‘Texas and Mississippi 
River, Canal, and Navigation Company could not have enjoyed the 
immunities and privileges attempted to be secured by that act by 
virtue of its articles of association in any capacity, whether as a 
corporation, a joint stock company, or as individuals, and this, even 
if the act of December 2, 1871, had contained the legal enacting 
clause. Id. 

6. The equitable rights of the Texas and Mississippi River, 
Canal, and Navigation Company, growing out of its articles of 
incorporation and dealings with the county of Galveston, were not 
such as can be enforced by mandamus. Id. 


CONDITIONAL SALE. 








1. This court, by decisions from its very organization, has held that 
a trust may be engrafted in a written instrument by parol testimony. 
Hudson v. Wilkinson, 444. 

2. In determining whether an instrument is intended to operate asa 
sale or a security, the fact that it is given on account of a pre-existing 
debt ; that the time of payment has been extended ; the disparity in 
the amount of the debt and the value of the property; the relative 
condition and situation of the parties and pressure brought to bear to 
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CONDITIONAL SALE—continued. 
induce its execution, and the identity of consequences of failure in 
payment of the whole or of a small part of the debt, should be con- 
sidered in determining the real purpose of the parties and the true 
object intended to be accomplished by the contract. Id. 


CONTRACT. 


CONDITIONAL SALE, 2. LOCATIVE INTEREST. 
DURESS. MORTGAGE, 4. 
EXECUTORY CONTRACT. PARTNERSHIP, 1, 3, 6, 7. 
FACT CASES, 6. PLEADING, 10. 
INSURANCE, 1. PRINCIPAL AND SURETY, 1. 


*VOID AND VOIDABLE, 1, 2. 

1, A waiver of one’s rights under a contract, to be operative, must 
be supported by an agreement founded on a valuable consideration, 
or the act relied on as a waiver must be such as to estop a party 
from insisting on a performance of the contract. Insurance Co. v. 
Lacroiz., 158. 

2. Where a bond with security is exacted of a contractor to secure 
against his failure or inability tocomply with the terms of his contract, 
it cannot be annulled or rescinded for misrepresentations made by 
him as to his solvency. Waco Tap R. R. Co., v. Shirley, 355. 

3. In a suit to cancel or rescind a contract brought against a con- 
tractor from whom a bond with security had been exacted, evidence 
of the insolvency of the contractor is irrelevant and properly ex- 
cluded. Id. 

4. In asuit by a contractor against a railroad company for damages 
for breach of contract, it is admissible for the railroad company to 
show the inability of the contractor to perform his obligations, and 
that he was unable to respond in damages, for the purpose of showing 
that the loss ‘of the profits which would have been realized by a 
completion of the contract by the contractor was attributable in 
part at least to such inability. Jd. 

5. It is not in all cases required that a railroad company wait until 
it is too late to have work stipulated to be done by a contractor, com- 
pleted by the desired time, in order that the contractor’s inability 
to comply with his contract be demonstrated, on peril of paying bim 
all the profits to be realized from a performance of his contract ; 
but before taking action in breaking off the contract, the failure of 
the contractor must be shown to have been imminent, &e. Id. 

6. The failure of the sureties to a contract subsequent to its exe- 
cution, is not a sufficient ground for the other party breaking it 
without allowing an opportunity of furnishing new securities. Jd. 

7. Where an agent’s authority to make a contract is subject to ratifi- 
cation by the principal, and in accordance with negotiations between 
the agent and the other contracting party, a contract is executed 
with the principal, the fact that such contract omitted a part of the 
agent’s stipulations would be ground for relief, and to cancel the 
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coutract as against the principal; but such omission could not be, 
by order of the court, ingrafted into the contract against the prin- 
cipal. Id. 

8. ‘To authorize a court of equity to reform a contract, on the 
ground of an important omission, it devolves on the party asking 
such relief to establish satisfactorily the mistake and the terms of 
the contract as sought to be established with that intended by the 
parties at the time of its execution. Id. 

9. 'To support an agreement that the ercditor take a sum less than 
the whole of an undisputed debt, it is necessary that the contract 
form part of an agreement with the debtor and all his creditors by 
which they were to receive a like sum. This is not supplied by 
allegation and proof that a like settlement was made with all the 
other creditors. Lane v. Squyres, 382. 

10. The fact that notes given in a composition are not paid at 
maturity, will not invalidate the settkement and restore the original 
debt. Id. 

11. In suit on a breach of contract for a failure to deliver specific 
articles in consideration of other articles which had been delivered, the 
defendant set up a receipt for money paid, which recited that the spe- 
cific articles bought by defendant were to be paid for in money, and 
which specified the price to be paid for each article. The plaintiff ad- 
mitted the execution of the receipt, and that it was unaltered, except 
as to the particular description of the articles, which, it was averred, 
had been changed : Held, (1) That a charge to the jury, to the effeet 
that an alteration of the contract contained in the receipt, if made by 
defendant, without plaintiff's consent, so as to enlarge the defend- 
ant’s rights under it, was a fraud, and destroyed the validity of the 
instrument, was error; (2) that the charge would be correct, in 
reference to a contract in writing upou which recovery was sought ; 
but the receipt, being set up by the defendant as evidence that the 
specific articles were to be paid for in money, and not in other arti- 
cles, and its correctness to that extent being admitted, it was proper 
evidence in resisting a claim for damages for the failure to pay in 
specific articles. Heilbroner v. Douglass, 402. 

12. As between the parties forming a partnership, the executive or 
managing partner may bind himself, on a dissolution of the firm 
and settlement of its affairs, to repay the capital advanced by the 
other partner, whether profits are made or not. ord v. McBryde, 
498. 

13. That one member of a firm raised money for use of the busi- 
ness upon a contract for a share of profits instead of interest, the 
party advancing the money not knowing that any other persons 
were interested in the business, does not release the other from lia- 
bility ; such contract being within the scope of the authority of the 
member of the firm making the loan. Jd. 

14. The deed of an insane person is not void, but voidable only ; 
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CONTRACT—continued. 


but such person, whilst actually under legal and subsisting guard- 
ianship, and in support of the guardian’s authority, is conclusively 
presumed incompetent to contract, and his deed, as against his 
guardian, is absolutely void. Elston v. Jasper, 409. 

15. If, however, as an actual fact, the guardianship had been 
practically abandoned at the time of the sale, and the person who 
had been insane was, when the deed was executed, of sound mind, 
the contract, if fair, will be enforced. Jd. 


COSTS. 


1. The agreement between parties toa judgment for the stay of 
execution will not prevent the legal issuance of execution in behalf 
of the officers of court for the costs of the suit. Clegg v. DeBruhl, 
141. 

2. It is competent to introduce new parties plaintiff by amendment 
to the petition: Provided, 'The amendment does not deprive the de- 
fendant of any defense he would otherwise have. In such amend- 
ment it is proper to tax costs on the party amending. Lanes v. 
Squyres, 383. 


CONVEYANCES, ACT CONCERNING, - 


CONSTRUCTION OF STATUTES, 6. 


COUNTY. 


CONSTITUTIONAL LAW, 8. 


COUNTY COURT. 


CONSTITUTIONAL LAW, 12. 

STATUTES CONSTRUED, 14, 17. 

1. By section 5 of the act of 12th April, 1871, a special meeting 
of the County Court shall be held on the first Monday after the re- 
turn day of such election, when the court shall ascertain and record 
the result of the election; and if two thirds of the qualified yoters of 
the county shall have voted in favor of the proposition at such elec- 
tion, then it shall be the duty of the court to make such orders and 
adopt such regulations as will give practical effect to the proposition 
so voted for. Under this authority the County Court had authority, 
and it was the duty of the court, to ascertain whether or not two 
thirds of the qualified voters had voted for the proposition; to do 
this it had authority to use the appropriate means of informing itself, 
so that a correct conclusion could be reached; and it’had the right 
to revise the list of registered voters of the county, and drop from 
the count names it had ascertained should be dropped from the list. 
Austin v. G. C. & S. F. R. R. Co., 235. 

2. ‘The County Court, having convened at the proper time, could 
adjourn from time to time, as might be necessary to perform its 
duty. Id. 
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COUNTY COURT—continued, 

3. County bonds may be made payable “in New York,’ such 
being within the discretion of the County Court in giving practical 
effect to the proposition voted for, of extending aid by county bonds 
toarailroad. Id. 


COUR?T-HOUSE AND JAIL TAX. 
STATUTES CONSTRUED. 20, 21. 


’ 
COUNTIES. 

STATUTES CONSTRUED, 12, 13, 14. 

1. A county, under the act of April 12. 1871, concerning railroads, 
could aid in the construction of a railroad by taking stock in the 
company engaged in its construction. Austin v. G. C. & S. F. R. 
R. Co., 234. 

2. During the continuance of the Constitution of 1869, the author- 
ity of the county to aid in the construction of works of internal 
improvement was derived from that instrument. The particular 
mode in which the power could be exercised not having been pre- 
scribed by the Constitution, could be provided for by the legislative 
department. Navigation Co. v. Galveston Co., 272. 

CREDITOR. 
LIEN, 1, 2, 5, 6, 7, 8. 
CRIMINAL LAW. 
} CRIMINAL PROCEDURE. 
An indictment for theft of ‘*a bull yearling ” is sufficient under 


the statute for theft of cattle. . Berryman v. The State, 1. 


CRIMINAL PROCEDURE. 

CHARGE OF COURT, 1, 2, 3, 4, 5, 6. 

1. In a trial for theft the jury returned into court and asked, 
‘*Can we judge a witness just by what he says on the stand, and not 
by what we know of him privately?” To this question the court did 
not reply, but proceeded to give them instructions upon the rules 
governing juries in weighing testimony, &c.: Held, Error. The 
court was not authorized to do more than answer the question and 
inform them that they should decide the case upon the evidence ad- 
duced upon the trial. Wharton v. The State, 2. 

2. The question evidently intimated that one or more of the jurors 
had knowledge of facts touching the credibility of one or more of 
the witnesses, and which was not in evidence; the juror should 
have made known such facts, and being sworn as a witness should 
have given his testimony. (Paschal’s Dig., art. 3079.) Id. 

3. Where it is apparent from an inspection of the record that an 
entry of a judgment of conviction before the expiration of two days 
from the coming in of the verdict, did not injuriously affect the 
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CRIMINAL PROCEDURE—continued. 


rights of the defendant, and the same was up to the close of the term 
recognized by the court as a valid subsisting judgment, it wil! not be 
regarded as a material error, requiring a reversal of the judgment. 
Parrish vy. The State, 51. 

4, When two are indicted jointly for murder, and the evidence is 
circumstantial, the jury should be instructed that they must pass 
upon the guilt of each, and that they may convict one and acquit the 
other. Hampton vy. The State, 154. 


CROSS-ACTION. 


Zach party has a substantial right to be confronted with pleadings 
so shaped as to give him reasonable notice of what is designed by 
them; and where facts are plead in defense, without any indication 
that affirmative action, as by cross-bill, was desired upon such facts, 
the plaintiff cannot be expected to defend against such facts as the 
basis of a cross-bill; nor can the party so pleading his defense, after 
the evidence is closed by charge to the jury, change the nature of 
his case from that fairly indicated by his pleadings. Ellis v. Single- 
tary, 27. 


DAMAGES. 
CONSTRUCTION OF STATUTES, 4,5. MORTGAGE, 4. 
CONTRACT, 4. NEGLIGENCE, 1. 
ESTATES OF DECEDENTS, 3, 4. PUBLIC STREET, 1. 
GUARDIAN, 1. RECONVENTION, 1. 


1. Under the act ** authorizing the heirs, representatives, or rela- 
tives of deceased persons to sue for and recover damages where 
the death of such person or persons has been caused or occasioned 
by the negligence, culpable or willful act of another,’’ (Paschal’s 
Dig., 16,) suit may properly be brought by a guardian of the estate 
of the minor children of a man whose death was so caused by a 
railroad company. It is not material whether suit is brought in the 
name of the guardian for his ward, or in the name of the ward by 
his guardian. H. and T, C.R. W. Co. v. Bradley, 171. 

2. As this statute was intended for the benefit of the persons 
therein named, it should receive such a construction as will give 
effect to the intention; therefore the second section of the act— 
‘every such action shall be for the sole and exclusive benefit of the 
surviving husband, wife, child, or children, * * * and may be 
brought by such entitled parties or any one of them; and if such 
parties fail for three calendar months to institute suit, then it shall 
be the duty of the executor or administrator of the deceased,’’°— 
does not limit the right to sue after three months, to the administra- 
tor or executor. Id. 

3. The right of children to share in the damages, is not made to 
depend on the contingency that the surviving husband or wife 
fails to bring suit within three months from the death of one of the 
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DAMAGES—continued. 
persons named in the statute. The action, by whomsoever brought, 
is for the benefit of all and to the exclusion of none of the parties 
interested. Jd. 

4. While it is a general rule that future profits cannot be allowed 
in estimating damages, whether the action is on contract or tort, 
yet the exception to it is equally well settled that where labor is to 
be performed from which prefit is to spring as the direct result of 

j work done at a contract price, and one party is prevented from 
earning such profit by the wrongful act of the other, the law will 
presume that such loss is the direct and natural result of the breach 
of the contract, and may be estimated in computing damages. Waco 
Tap R. R. Co. v. Shirley, 356. 

5. It is the purpose of the law to compensate the party injured 
for the loss which he has sustained by the wrong done him. Jd. 

6. While the difference in what it costs to do the work, and the 
price to be paid for it, is to be taken into the estimate in an action 
by a contractor prevented from performing his contract, it is not 
the sole guide or the only fact to be considered in ascertaining the 
damages. Id. 

7. The probable cost of completing a contract for the construc- 
tion of a railroad may be satisfactorily established by proof of the 
value of the material, labor, and skill required. ‘To effect such 
proof, resort can be had to the opinion and judgment of men who 
are shown to have information and experience which qualify them 
to testify as to such matters. Jd. 

8. The cause of action accrues immediately upon the breach of 
the contract. Suit may be brought at once; witnesses have there- 
fore to estimate the cost of labor and materials at that date; the 
contractor is relieved from all anxiety, trouble, and labor about the 
completion of the work; it is attendant with no further risk on his 
part; he has to make no additional outlay, and is entitled to his 
damages immediately. ‘These things should be taken into consid- 
eration, and to that extent it may be held that the rule is limited ; 
that the difference between the cost of doing the work and what 
was to be paid for it is the measure of damages. Id. 

9. Where money or other consideration for an article contracted for 
has not been paid in advance of the time when the article was to 
have been delivered, or where extraordinary circumstances have 
occurred to produce extreme prices in the article during a long 
period of time, over which the suit has been protracted without any 
fault of the defendants, or where there are other circumstances 
attending the transaction, not in the ordinary course of trade, which 
would render it inequitable to allow as a measure of damages the 
highest price of the article after default in delivery, the measure of 
damages should be the value of the article at the time agreed on for 
delivery, with interest on that amount. Heilbroner v. Douglass, 
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DAMAGES—continued. 













10. Held, That to prove the value of the use per day. and conm- 
pute for a long period, is an improper mode of ascertaining the 
value of the hire of a wagon and team, in a suit for damages for its 
conversion. Hudson v. Wilkinson, 445. 

11. Where a person is entitled to vindictive damages, the jury, in 
making up their verdict, may consider the plaintiff’s expense in 
prosecuting the suit; and if their verdict is not so grossly excessive 
as to warrant the court setting it aside, no inquiry can be made as 
to the inducement operating in their minds in reaching their conclu- 
sion. Landa v. Obert, 539. 

12. We think the plaintiff entitled to recover his attorney fees 
only where they are a part of the damages resulting as the natural 
and proximate consequence of the act complained of. Id. 


DECEIT. 





PLEADING, 1. 


DECLARATIONS. 






EVIDENCE, 8. 


DESCRIPTION. 







EQUITABLE TITLE, 1 
Fact CASEs, 6. 
PROBATE MATTERS, 6. 


DESCRIPTIVE CALL. 





DEED. 










SURVEY. 
EQUITABLE TITLE. TRUSTS AND TRUSTEES, 7, 8. 
EVIDENCE, 15. VoIpD AND VOIDABLE, 1, 2. 


PROBATE MATTERS, 6. 

1. The words ‘more or less’ in a deed, in the absence of fraud 
or mistake, ave taken as prima facie evidence that the parties to the 
deed intended to risk a gain or loss in the estimated quantity. Rich 
v. Ferguson, 396. 

2. An erasure or alteration in a deed, after delivery, whether re- 
corded or not, does not reinvest the title in the grantor, or abrogate 
or annul the title of the grantee. Stanley v. Epperson, 645. 


7 


DEFINITION. 






PROBABLE CAUSE, 2. 


DEMURRER. 






MORTGAGE, 1. 
PARTIES, 2. 
PLEADING, 7, 20. 
A bill for partition should set out the title of defendants as well 
as of the plaintiff, and it must appear that the parties of the suit are, 
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DEMURRER—continued. 
among them, entitled to the entire estate; a bill showing other 
parties interested in the partition is defective, and general demurrer 
thereto should be sustained. Ship Channel Co. vy. Bruly, 6. 
‘ 


DEPOSITIONS. 

1. When the objection is taken in time, that the postmaster who 
mailed depositions offered in evidence failed to indorse thereon the 
name of the person from whom he received the package to be for- 
warded by mail, (such person being the officer before whom they 
were taken,) the objection will be fatal. Laird v. Ivens, 621. 

2. There must bea strictly substantial compliance with the statute 
in taking depositions, and in the form and manner of returning the 
same, and this will be exacted, when exceptions are taken in writ- 
ing. and notice thereof given before the trial. Jd. 


DILLIGENCE. 
NEGLIGENCE, 1. 


DISCLAIMER. 
PLEADING, 19. 


DRAFT. 
RAISED CHECK. 


DURESS. 

Threats of a criminal prosecution for embezzlements and of a 
civil action for money claimed to have been wrongfully and fraud- 
ulently withheld, not importing a purpose to make any unusual, 
harsh, oppressive, or illegal use of the process threatened, do not 
constitute duress such as will avoid a contract entered into under 
such influence. Landa vy. Obert, 539. 


ELECTION. 
COUNTY COURT, 1. 
JUSTICE OF THE PEACE, 3, 4. 


ERROR BOND. 
PRACTICE IN SUPREME COURT, 2. 


EQUITY. 


ADMINISTRATORS, 6. LOCATIVE INTEREST, 3. 
CONTRACT, 8. PLEADING, 16. 

ESTATES OF DECEDENTS, 15. PROBATE MATTERS, 6. 
LIMITATION, 3. SUBROGATION. 

1. A court of equity will not make a decree where it is evident 


that it cannot definitely settle the rights of the parties in interest, or 
make a final disposition of the subject of litigation. Ship Chan- 
nel Co. v. Bruly, 6. 
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EQUITY—continued. 

2. Where an agenut’s authority to make a contract ‘is subject to 
ratification by the principal, and in accordance with negotiations 
between the agent and the other contracting party, a contract is ex- 
ecuted with the principal, the fact that such contract omitted a part 
of the agent’s stipulations would be ground for relief and to cancel 
the contract as against the principal; but such omission could not 
be, by order of the court, ingrafted into the contract against the 
principal. Waco Tap R. R. Co. v. Shirley, 357. 


EQUITABLE TITLE. 

At the April Term, 1857, of the Probate Court of Kaufman coun- 
ty, au order was made allowing the application of an administrator 
to sell ‘tthe real estate of the decedent, consisting of four hundred 
and six acres of land,”’ fixing the time and place of sale, and direct- 
ing that the sale be “‘in accordance with law.’ The inventory 
showed that the only land owned by the estate was a tract of four 
hundred and six acres. The administrator returned an account of 
sale of four hundred acres, at $2.35 per acre, amounting to $954.10. 
At the July Term thereafter, the court approved the sales and or- 
dered that the administrator **make a good and sufficient deed to 
the purchaser.’’ The administrator executed a deed, attempting 
to give field-1otes, but misdescribing the land. The purchase-money 
was paid by the purchaser: Held, (1) That the absence of particular 
description in the proceedings ordering and approving the sale was 
at most an irregularity, and not rendering the proceedings void ; (2) 
that the order of sale, sale, confirmation, and payment of purchasc- 
money constituted an equitable title, without deed ; and (3) the exe- 
cution of an imperfect deed did not affect the rights of the vendor. 
McBee vy. Johnson, 634. 


ESTATES OF DECEDENTS. 


ABANDONMENT, 1. GUARDIAN. 
ADMINISTRATORS. HOMESTEAD, 3. 
CONFEDERATE MONEY, 1. PARTIES, 2, 4, 9, 12, 13. 
CONSTRUCTION OF STATUTES, PLEADING, 11, 18. 

4, 5. PROBATE MATTERS. 
EQUITABLE 'l'ITLE. SUBROGATION. 


1. Under the act “authorizing the heirs, representatives, or rel- 
atives of deceased persons to sue for and recover damages where 
the death of such person or persons has been caused or occasioned 
by the negligence, culpable or willful act of another,’’ (Paschal’s 
Dig., 16,) suit may properly be brought by a guardian of the es- 
tate of the minor children of a man whose death was so caused by a 
railroad company. It is not material whether suit 1s brought in the 
name of the guardian for his ward, or in the name of the ward by 
his guardian. H. & T. C. R. W. Co. v. Bradley, 171. 

2. The rights of the natural guardian do not extend to the control 
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und management of the property of the child, or to the compromise 
and settlement of the claim of the child for damages from the death 
of the father by such causes as give to the child the right to dam- 
aves. A compromise by such unauthorized party would vot affect 
the rights of the minor. Id. 

3. As the stutute (Paschal’s Dig., 16) was intended for the benefit 
of the persons therein named, it should receive such a construction 
as will give effect to the intention ; therefore the second section of 
the aect—‘*every such action shall be for the sole and exclusive ben- 
elit of the surviving husband, wife, child, or children, * * * and 
may be brought by such entitled parties or any one of them; and if 
such parties fail for three calendar months to institute suit, then it 
shall be the duty of the executor or administrator of the deceased,” 
—does not limit the right to sue after three months, to the adminis- 
trator or executor. Id. 

4. The right of the children to share in the damages, is not. made 
to depend on the contingency that the surviving husband or wife 
fails to bring suit within three months from the death of one of the 
persons named in the statute. The action, by whomsoever brought, 
is for the benefit of all and to the exclusion of none of the parties 
interested. Id. 

5. In a suit to establish a rejected claim for services rendered in 
carrying on a plantation belonging to an estate, under contract with 
the administrator, the petition is defective, unless it be alleged that 
the price claimed is reasonable. Adriance vy. Crews, 181. 

6. It is believed that the act of May 19, 1871, (Paschal’s Dig., 
6826,) removing the disabilities of witnesses on account of interest, 
&c., applied to ordinary suits in the courts; and it cannot be con- 
strued so as to apply to ex parte proceedings, or the proof of wills, 
deeds, mortgages, &e. Lewis y. Aylott, 190. 

7. The prohibition in the second section of said act, (Paschal’s 
Dig., 6827,) ‘that in actions by or ugainst executors, administrators, 
or guardians, * * neither party shall be allowed to testify,”’ &e., 
was not intended to protect the executor, administrator, or guard- 
ian, but to protect those beneficially interested; and in a proceed- 
ing to probate a nuncupative will, it was improper to allow parties 
interested to testify to the *‘statements by or transactions with the 
deceased,”’ which facts constituted the will sought to be admitted to 
probate. Id. 

8. An executor was authorized, by will, to administer the estate 
without control of the Probate Court, and specially directed to 
have the estate ‘inventoried, and to divide it equally in property 
or money,” it being also left to his discretion to make a just and 
equal partition between two legatees named in the will, ** either in 
kind or by sale, and partition of the proceeds; ”’ under this author- 
rity the executor, in 1864, sold the property of the estate for 
Confederate money; in a suit by the legatees against the ex- 
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ESTATES OF DECEDENTS—continued. 


ecutor for the value of the estate: Held, Error to instruct the jury 
**that a person occupying a fiduciary relation (an executor occupies 
that relation) could not legally reecive Confederate money in pay- 
ment for property sold by such: person.”? Kennedy vy. Briere, 305. 

9. Where a power was given to administer an estate and to di- 
vide it in property or money, in the discretion of the trustee, and 
the instrument conferring the power does not show in what sense 
the word money was used, it may be ascertained and inferred from 
the nature and character of the business to which it refers; the 
habits, usage, and general course of dealing; the situation of the 
country; the kind of circulating medium in ordinary use, and the 
sense in which the word is generally understood in business trans- 
actions at the time and in the locality where the instrument was 
drawn. Id. 

10. A surviving partner running a steam-mill which belonged to 
the partnership, under authority of the Probate Court, bought new 
boilers for the mill: Held, That the estate was not bound, except 
upon the survivor accounting for the profits of the mill and showing 
that the estate had been benefited by such purchase. An assignee 
holding the claim could only charge the estate by making the same 
proof. Cock v. Carson, 429. 

11. Asurviving partner cannot bind the estate of a deceased mem- 
ber of the firm for debts incurred by him subsequent to its dissolution 
by the death of a member of the firm. Jd. 

12. The fact that a sale of land belouging to an estate was or- 
dered, on the petition of the administrator, to enforce a lien thereon, 
under the probate law of 1848, does not affect the title of the pur- 
chaser. Davis v. Touchstone, 490. 

13. The provision of the statute requiring the order for the sale 
of property of an estate, to describe the property, like the provision 
requiring the application of the administrator to be accompanied by 
an estimate of expenses and claims, and to be verified by affida- 
vit, must be regarded as directory. Jd. 

14, After confirmation of an administrator's sale to one pur- 
chaser, it is competent for the court to change the order, and 
confirm the sale in the name of a different purchaser, with the 
consent of him to whom the sale was first confirmed. In the ab- 
sence of evidence to the contrary, such consent will be presumed. 
Id. 

15. In 1846 A and B, as attorneys for an administrator, rendered 
professional services in a suit involving his intestate’s title to a league 
of land; in 1852, C, one of the heirs, conveyed, as sole owner, the 
league in controversy to D, who, in part consideration, assumed the 
payment of the fees due A and B, and executed a mortgage on the 
entire league to secure the payment of the purchase-money. D 
afterwards set aside three hundred and fifty acres of the land to A 
and B in payment for their serviccs in the suit, and made a decd 
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thereto. The vendee of A and B, in 1854, conveyed to W. After- 
wards, at a sale on foreclosure of the mortgage to C by E, the admin- 
istrator on his estate, the entire league was purchased by E as C’s 
administrator. C, during his life, recognized the fact that the lands 
conveyed by him were incumbered by the lien for the fees due to 
A and B: Held, 1. In a suit for the land by E against W, that the 
above facts constituted a sufficient defense ; that E could not repu- 
diate the conveyance under which W claimed, without restoring the 
value of the services for which tlhe conveyance under which W 
claimed the land was made, and that W was subrogated to the 
rights of the attorneys Aand B. 2. The heir cannot treat the ad- 
justment of a claim against the estate of his ancestor as a nullity, 
while he enjoys without offering to restore the benefit of it. Walker 
v. Lawler, 532. 

16, The mere fact, that at the time of making an administrator’s 
sale of land the records of the clerk’s office in the county where the 
land is situate showed that the intestate had conveyed the land in 
his lifetime, of which fact the purchaser had no actual knowledge, 
will afford no defense in a suit brought on a note given for the pur- 
chase-money. Ward vy. Williams, 617. 

17. At law, the rule governing a purchase at administrator’s sale 
is caveat emptor. In equity, if there has been such fraud or mis- 
take in the sale as would entitle a purchaser to relief, the burden 
rests on him to establish such facts. It has not been decided by this 
court that a mere want of title in an estate to iand, at the time of 
an administrator’s sale, would constitute an equitable defense. Id. 

18. The suggestion made in Walton v. Reager, 20 Tex., 103, that 
a sale by the intestate, though unknown to the administrator and to 
the purchaser at administrator’s sale, would constitute a fraud upon 
the purchaser: Held, 'To be obiter dicta. Id. 


ESTOPPEL. 


BANKS, 1. PARTIES, 11. 
CONTRACT, 1. RAILWAY COMPANY, 5. 
EVIDENCE, 6. TRESPASS TO TRY ‘TITLE, 11. 


INSURANCE, 3. 

1. In order that a former judgment should operate an estoppel on 
rights asserted in a second action, it is essential that the issue in 
the second action, upon which the former judgment is brought to 
bear, was a material issue in the first action, necessarily determined 
by the judgment therein, and that the former judgment was upon 
the merits. Cook vy. Burnley, 97. 

2. To be a bar to future proceedings, it must appear that the 
former judgment necessarily involved the determination of the 
same fact to prove or disprove which it is offered in evidence. It is 
not enough that the question was in issue in the former suit. It 
must also appear to have been precisely determined. Where, in the 





















682 INDEX. 


ESTOPPEL—continued. 


answer, various matters of defense are set forth, some of which 
relate to the maintenance of the suit and others to the merits, and 
there is a general decree dismissing the bill, it cannot be regarded 


as a bar to future proceedings. 


3. A purchaser of land from the husband, as administrator of his 
deceased wife’s estate, sold by him under proceedings in the Pro- 
bate Court, insisted on as insufficient to bind the estate. is not 
estopped from denying that the property was community property 


by the inventory of the husband 
itt, 472. 
4, Only such parties as have 


or against whom the subsequent assertion of the truth of the case 
would operate as a fraud, can insist upon the estoppel. Jd. 

5. A defendant, in trespass to try title, who, after selling the 
land in controversy to a third pi: 


to the erasure of the name of 


he had made, and the insertion of the plaintiff’s name therein, after 
a purchase and payment therefor 


denying the title of the plaintiff. 


EVIDENCE. 
ADMINISTRATOR, 6, 7. 
BURDEN OF PROOF. 
CONDITIONAL SALE, 1, 2. 


CONTRACT, 1, 3, 4, 5, 9, 10, 11. 


DAMAGES, 4, 5, 6, 7. 
DEPOSITIONS. 
INSURANCE, 3. 
OUTSTANDING TITLE, 1. 
PAROL EVIDENCE. 
PARTNERSHIP, 4. 


1. On a trial for theft, two witnesses testified to facts tending to 
establish the guilt of the accused; nine other witnesses testified to 
an alibi for defendant, which was inconsistent with the truth of the 
testimony given by the two witnesses ;—on appeal from a judgment 
of conviction: Held, 1st, that the district judge trying the case had 
far better means of judging as to the weight to be given to the evi- 
dence of the respective witnesses, 
of testifying and their apparent intelligence, than that possessed by 
the Supreme Court upon merely 


2d, that the weight of evidence 


the number of witnesses; 3d, that the Supreme Court will not un- 
dertake to control the action of the District Court and jury trying 


the case, unless there has been 


ponderence in the number of w 
sistent with guilt. Parrish v. The State, 51. 
2. The want of consent of the owner in prosecutions for theft 


Id., 98. 


as administrator. Watson v. Hew- 


acted on -the faith of admissions, 


urty, had acquiesced and consented 
his vendee from the deed which 


by the plaintiff, is estopped from 
Stanley v. Epperson, 645. 


PLEADING, 15. 

PRACTICE IN DISTRICT 
CouRT, 17. 

PRINCIPAL AND AGENT, 1. 

RAILROAD COMPANY, 9, 11. 

RECITALS, 1. 

TRESPASS TO TRY TITLE, 2, 6, 
t5 Eh 

WILL, 1. 

WITNESS. 


by an observation of their manner 
seeing their evidence in writing; 


does not necessarily depend upon 


something more than a mere pre- 
itnesses who testify to facts incon- 
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EVIDENCE—continued. 
may be established by circumstantial evidence. Wilson v. The State, 
76. 

3. On a trial for theft of two oxen, where the testimony showed 
that the oxen were taken from the possession of a widow claiming 
them as her own, but they appeared to be unadministered commu- 
nity property of the estate of her husband: Held, Proper to instruct 
the jury, ‘Sif the proof shows that she had the oxen in possession, 
and claimed and exercised acts of ownership over them, the pre- 
sumption would be that she was the owner, in the absence of satis- 
factory evidence to the contrary; * * and if the proof further 
satisfies the jury that the defendant took the said oxen from the 
possession of the owner without her consent, they will find him 
guilty.”’ Henry v. The State, 84. 

4. On a trial for theft of property from the possession of a party 
who is shown to be a joint owner, and who had the property in pos- 
session, such testimony is sufficient proof of ownership. Id 

5. It may always be shown by evidence aliunde, that any matter 
which the issue was broad enough to cover arose and was determined 
in a former suit. If it appears, prima facie, that a question has 
been adjudicated, it may be proved by parol testimouy that such 
question was not in fact decided by the former suit. Cook vy. Burn- 
ley, 97. 

6. If, from the record alone, no intimation is given whether a 
particular matter has been determined or not in a former suit, it is 
incumbent on the party alleging that a question has been settled 
by a former judgment, to support his allegation by proof aliunde. 
Id. 

7. Where the wife is called to testify in behalf of her husband, 
on trial in a criminal case, the prosecution has the right to cross- 
examine her touching her testimony on a former trial or examina- 
tion of the same case. Hampton v. The State, 154. 

8. The mother, as natural guardian, having no authority to com- 
promise and adjust the rights of her children for- damages, under 
art. 16, Paschal’s Dig., it was not error to exclude contemporaneous 
declarations made by her, showing that her written release was in- 
tended to include damages as well accruing to her children as to 
herself. H. & 7. C. R. W. Co. v. Bradley, 172. 

9. The testimony of a party that he was “interested ’’ in business 
with another, not showing the extent or manner of such interest, is 
insufficient evidence of partnership. Levy v. McDowell, 220. 

10. To maintain a suit for taxes, in the absence of statutory au- 
thority, an assessment must be shown, and demand of the tax made 
of the delinquent. The taxpayer must be first in default by his 
failure to pay. Lockhart v. City of Houston, 317. 

11. While the difference in what it costs to do the work, and the 
price to be paid for it, is to be taken into the estimate in an action 
by a contractor prevented from performing his contract, it is not 
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EVIDENCE—continued. 
the sole guide or the only fact to be considered in ascertaining the 
damages. Waco Tap R. R. Co. v. Shirley, 357. 

12. The probable cost of completing a contract for the construe- 
tion of a railroad may be satisfactorily established by proof of the 
value of the material, labor, and skill required. ‘To effect such 
proof, resort can be had to the opinion and judgment of men who 
are shown to have information and experience which qualify them 
to testify as to such matters. Jd. 

13. Where a paper is in the form of a receipt. but includes the 
terms of a contract, such receipt cannot be altered by parol testi- 
mony. Lanes v. Squyres, 383. 

14, The words *‘more or less”’ in a deed, in the absence of fraud 
or mistake, are taken as prima facie evidence that the parties to 
the deed intended to risk a gain or loss in the estimated quantity. 
Rich v. Ferguson, 396. 

15. A deed for a tract of land described by metes and bounds, and 
of estimated quantity for a given sum, imports a sale in gross, and a 
much larger deficit in quantity would be required to evidence mis- 
take than where the sale was by the acre. Id. 

16. In suit ou a breach of contract for a failure to deliver specitic 
articles in consideration of other articles which had been delivered, 
the defendant set up a receipt for money paid, which recited that 
the specific articles bought by defendant were to be paid for in 
money, and which specified the price to be paid for each article. 
The plaintiff admitted the execution of the receipt, and that it was 
unaltered, except as to the particular description of the articles, 
which, it was averred, had been changed: Held, (1) That a charge 
to the jury, to the effect that an alteration of the contract contained 
in the receipt, if made by defendant, without plaintiffs consent, so 
as to enlarge the defendant’s rights under it, was a fraud, and de- 
stroyed the validity of the instrument, was error; (2) that the charge 

‘ would be correct, in reference to a contract in writing upon which 
recovery was sought; but the receipt, being set up by the defend- 
ant as evidence that the specific articles were to be paid for in 
money, and not in other articles, and its correctness to that extent 
being admitted, it was proper evidence in resisting a claim for dam- 
ages for the failure to pay in specific articles. Hei/broner vy. Doug- 
lass, 402. 

17. The fact that a contract was to be discharged in Confederate 
money, like any other fact, may be proved by the circumstances at- 
tending the transaction. Jd. 

18. The plaintiff brought trespass to try title, alleging title to 
the property, derived by descent from her father. Defendant, 
after the plea of not guilty, pleaded specially that the said plaintiff, 
at a time stated, sold all the right, title, and interest that she had 
in and to the lands belonging to the estate of her said father; ** chat 
one A B, then a citizen of Lamar county, became the purchaser 
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EVIDENCE—continued. 


of her said interest for the sum of two thousand dollars, and since 
said sale in said year (1853) the said plaintiff had no legal or equit- 
able interest or claim to any real estate owned by her said father 
(naming him) in his lifetime.*’ On the trial, the defendant offered 
to prove by a notary that he took, in 1853, the acknowledgment 
of the plaintiff to a deed conveying all her interest in her father’s 
estate to A B: Held, 1. That the testimony should have been ad- 
mitted; 2. That the plea, in the absence of a special exception to 
its sufficiency, was good as an averment of outstanding title ; 3. The 
record failing to disclose that the evidence was objected to as sec- 
ondary in the court below, that objection is not noticed when pre- 
sented first in the Supreme Court. Wells v. Dyer, 432. 

19. The inventory returned by the administrator being, by statute, 
prima facie evidence of the property of the estate in his hands, can- 
not be impeached or contradicted by mere loose and indefinite opin- 
ions of witnesses as to its correctness. Johnson v. Morris, 463. 

20. When the plaintiff in trespass to try title alleges the execution 
by his vendee of a deed to defendant, under which he went into pos- 
session, executed before the institution of a former suit by plaintiff 
against said vendee, to subject the land to the vendor’s lien, and to 
which suit defendant was not a party, the exclusion of all evidence 
concerning the proceedings in said suit is not error. Byler v. John- 
son, 509. 

21. The execution of a deed not properly authenticated for record, 
to which there are subscribing witnesses, cannot be proved by one 
not, a witness or party thereto until affidavit has been made, not only 
that the residences of the subscribing witnesses are unknown, but 
that diligent inquiry has been made forthem. Sample v. Irwin, 567. 

22. An affidavit, made for change of venue is not admissible in 
evidence in a suit for slinder and false imprisonment. Landa v. 
Obert, 540. 

23. In an action for slander, the publication cannot be proved by 
general reputation; and evidence of reputation of such fact should 
be excluded. Id. 

24. The prohibition in the second section of said act, (Paschal’s 
Dig.. 6827,) ‘“*that in actions by or against executors, administrators, 
or guardians, * * neither party shall be allowed to testify,” &c.. 
was not intended to protect the executor, administrator, or guard- 
ian, but to protect those beneficially interested; and in a proceed- 
ing to probate a nuncupative will, it was improper to allow parties 
interested to testify to the ‘*statement by or transactions with the 
deceased,’’ which facts constituted the will sought to be admitted to 

probate. Lewis vy. Aylott, 190. . 


EXECUTION. 








COMMUNITY PROPERTY, 5. FINAL JUDGMENT, 2. 
Costs, 1. MARRIAGE, 1. 
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EXECUTOR. 
ESTATES OF DECEDENTS, 8, 9. 


EXECUTION SALE. 
COMMUNITY PROPERTY, 1, 2. FINAL JUDGMENT, 2. 
EXECUTION LIEN, 1. JUDGMENT CREDITOR, 1. 
The agreement between parties to a judgment for the stay of ex- 
ecution, will not prevent the legal issuance of execution in behalf of 
the officers of court for the costs of the suit. Clegg v. DeBruhl, 141. 


EXECUTION LIEN. 

LIEN. 

A land certificate, issued October 5, 1847, was located, the survey 
made December 2, 1851, and the field-notes duly returned to the 
land office. In January, 1853, the grantee of the certificate contracted 
with © to obtain patent for the land in C’s name, or have the title to 
the land vested in C without expense. The land was in Hood county, 
and was levied on, August 3, 1870, under an execution from Gonzales 
county, against the grantee, and sale was made of the land April 4, 
1871, and the sheriff’s deed placed on record. In the interval between 
the levy and sale, C placed a tenant in possession of part of the land. 
June 12, 1871, the contract between the grantee and C, together 
with a deed carrying it out, were placed on record : Held, That the 
levy of the execution fixed the lien upon the land, and the purchaser 
took a good title against C, notwithstanding his possession of part 
of the land at the time of the sale. Simpson v. Chapman, 560. 


EXECUTORY CONTRACT. 

As against a purchaser from the vendee of whose claim there is 
notice, a sale, had under a decree of foreclosure against the original 
vendee alone, is ineffectual to pass title ; it would be otherwise if the 
original vendee had executed a mortgage to secure the purchase- 
money at the time he received a deed ; in such case, the two instru- 
ments together would constitute an executory contract, and title 
would not pass until payment of purchase-money. Byler v. John- 
son, 509. 


EXPERTS. 
DAMAGES, 7. 


FALSE IMPRISONMENT. 
EVIDENCE, 22. 


FACT CASES. » 
SHERIFF—SHERIFF SALE, 2. 
SPECIAL ISSUES, 1. 
1. See facts held sufficient to sustain the verdict negativing an 
alleged conversion of property seized by a constable under execu- 
tion. Clegg v. DeBruhl, 141. 
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FACT CASES—continued. 

2. See facts held insufficient to constitute a chattel mortgage. 
Newsom v. Beard, 151. 

3. See facts evidencing a settlement binding as tothe ward. Rob- 
erts v. Shultz, 184. 

4. See testimony held insufficient to sustain a verdict for the 
amount found. Levy v. McDowell, 220. 

5. When special issues are presented toa jury, they should pre- 
sent the question of fact in litigation. (See special issues insufficient 
to elicit a verdict decisive of the questions involved in the suit.) 
Frost v. Frost, 325. 

6. See facts held insufficient to authorize a court to reform a 
contract. Waco Tap R. R. Co. v. Shirley, 357. 

7. See case of a description of land in a deed by an administrator, 
held sufficient. Davis v. Touchstone, 491. 

8. See facts held insufficient to rebut the presumption that land 
conveyed to the wife during coverture was community. Zorn v. 
Tarver, 519. 

9. See a trust deed construed, and acts of the trustee held to be 
unauthorized under it, and therefore void. Ferguson v. Reed, 574. 

10. See statement of case for a verdict held sufficient. Ross v. 
O’ Neil, 599. 


FEDERAL COURT. 

PLEADING, 17. 

A party against whom a judgment has been rendered in a court of 
the United States, in a suit instituted subsequent to the institution 
of another suit between the same parties, involving the same sub- 
ject-matter in the courts of this State, cannot avoid the force of the 
Federal judgment by pleading that it was rendered in a proceeding 
begun after the State court had obtained jurisdiction of the matter 
in controversy, and that the Federal judgment was in fraud of the 
jurisdiction of the State court; though such defense might be good 
if properly pleaded and at the proper time in abatement of the 
second suit, it is no defense to a judgment recovered in a court of 
competent jurisdiction. Cook v. Burnley, 97. 


FINAL JUDGMENT. 
1. The affirmance of a judgment secures its validity as a final 
judgment, whatever may have been the errors committed by the 
court in rendering it; the same result is produced by the failure to 
take an appeal, or by the lapse of time for revising it by a writ of 
error. Whether a judgment actually rendered is made final and 
conclusive in oue way or the other, the question would equally 
remain open as to what issue was decided, and what facts were 
involved in that issue, and conclusively determined in its adjudica- 
tion when the judgment is pleaded in bar. Id. 
2. A judgment was rendered against several defendants, sued on 
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FINAL JUDGMENT—continued. 
a promissory note, and a new trial as to part of the defendants was 
granted: Held, That the legal effect of such an order was to so far 
vacate the entire judgment as to render the issuance of execution 
thereon invalid; nor is such a judgment final, from which an appeal 
ean be taken. Long v. Garnett, 400. 

3. Under the statute, only one final judgment can be rendered 
in a case, and that jadgment is not divisible. Id. 

4. An order, made in an application to direct a trustee in the 
administration of a trust fund, may be appealed from. In such case 
the trustee is a necessary party to the appeal or writ of error. Ham- 
mond v. Mays, 486. 


FORECLOSURE. 
PARTIES, 10, 11. 
PURCHASER, 1. 


FRAUD. 
ADMINISTRATORS, 6, 7. LOCATIVE INTEREST, 1. 
EVIDENCE, 16. PAROL EVIDENCE, 1. 
INDORSER, 1. PLEADING, 2. 
JUDGMENT, 9. SHERIFFS—SHERIFFS’ SALE, 1. 


GENERAL REPUTATION. 
EVIDENCE, 23. 


GARNISHEE. 

1. A garnishee, served with process from a State court, subsequent 
to suit against him in the United States court, cannot plead payment 
under the proceedings in garnishment in bar of the suit. McRee v. 
Brown, 503. 

2. It is error to render judgment against a garnishee over his 
answer, which has not been controverted. Jd. 


GRANT. 
SURVEY. 


GUARANTY. 

1. There is a plain and broad distinction between the guaranty of 
payment of a note and the guaranty of its collection. The guarantor 
in the latter case is not liable to an action on the mere failure of the 
debtor to pay when due, for he merely stipulates that the note is 
collectable in due course of law by the use of reasonable diligence. 
Evans v. Bell, 553. 

2. A guaranty that ‘if the bearer fails tocollect the above amount . 
by 1st of April, I will be responsible for it,’’ is a guaranty that the 
claim is collectable; and to recover thereon, the necessary facts 

fixing liability must be alleged. Jd. 
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GUARDIAN. 

CONFEDERATE MONEY, 1. 

PARTIES, 13. 

Vorp AND VOIDABLE, 1. 

1. Under the act ‘‘ authorizing the heirs, representatives, or rela- 
tives of deceased persons to sue for and recover damages where the 
death of such person or persons has been caused or occasioned by 
the negligence, culpable or willful act of another, (Paschal’s Dig., 
16,) suit may properly be brought by a guardian of the estate of the 
minor children of a man whose death was so caused by a railroad 
company. It is not material whether suit is brought in the name of 
the guardian for his ward, or in the name of the ward by his guard- 
ian. HA. & T. C. R. W. Co. v. Bradley, 171. 

2. The rights of the natural guardian do not extend to the control 
and management of the property of the child, or to the compromise 
and settlement of the claim of the child for damages from the death 
of the father by such causes as give to the child the right to dam- 
ages. A compromise by such unauthorized party would not affect 
the rights of the minor. Jd., 172. 

3. An order discharging a guardian, made after the majority of 
the ward and upon an approval of his settlement account, indorsed 
thereon by the ward, without citation or other notice, is valid ; all 
parties interested being before the court, citation is not neeessary. 
Roberts y. Schultz, 184. 


HEIRS. 
PARTIES 


HOMESTEAD. 

1, A money judgment against a married woman upon her hus- 
band’s note, to secure which she had joined in a trust deed for part 
of the homestead, is unauthorized. Ferguson v. Reed, 574. 

2. A transfer by husband and wife of an undivided interest in 
their homestead, carries with it the right to enjoy the interest so 
conveyed, and the consequent right to the vendee to compel parti- 
tion by any means provided by law. Id. 

3. A widow, who, without cause, abandons her husband, and lives 
apart from him until his death, cannot claim homestead rights as 2 
constituent member of the family ; but such aets do not deprive her 
of her distributive share of the husband’s separate property. New- 
land vy. Holland, 588. 


HUSBAND AND WIFE. 
EVIDENCE, 7. 
PRACTICE IN DISTRICT COURT, 14. 


IDEM SONANS. 
1. **Coonrod Furnash”’ is not idem sonans with **Conrad Furi- 
nash.”? Shields v. Hunt, 424. 
44 
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IDEM SONANS—continued. 
2. A citation by publication of ** McKee ”’ will not support a judg- 
ment against ** McRee.”? McRee vy. Brown, 503. 


, 





INDICTMENT. 

1. An indictment for theft of a ** bull yearling ”’ is sufficient under 
the statute for theft of cattle. Berryman vy. The State, 1. 

2. An indictment for receiving stolen goods must allege the name 
of the owner of the goods, if known, and the name of the person 
from whom received. The State v. Perkins, 10. 

3. ** Two certain oxen *’ is sufficiently certain as a description of 
stolen property. Henry v. The State, 84. 


INDORSER. 

PARTIES, 11. 

The indorsement of a raised check is in effect a representation and 
warranty to the drawee that it is genuine, upon which he may rely, 
in making payment, secure in being reimbursed by the indorser after 
discovery of the fraud. City Bank v. National Bank, 203. 


INJUNCTION. 

1. An injunetion against a party, prohibiting him from making 
any claim to land “by publication, writing, or spoken words,” is 
the exercise of extraordinary power, which should be examined 
with close scrutiny before receiving judicial sanction in any case. 
Cook vy. Burnley. 97. 

2. The fact that ‘* love and affection *’ formed part of the consider- 
ation of a conveyance to a married woman does not affect the 
character of that part of the property conveyed for some other 
consideration as community property, and an injunction will not 
be allowed to restrain the sale of such community interest under 
execution against the husband. Zorn v. Tarver, 519. 


INNOCENT PURCHASER. 
ADMINISTRATORS, 6, 7. 
PURCHASER. 


INSANITY. 

1. When insanity is specially pleaded as a defense to avoid a sale 
and a ratification of a contract after the removal of the disability 
is relied on, such ratification must be pleaded before the plaintiff 
will be permitted to introduce evidence ‘to establish it. Eston v. 
Jasper, 409. 

2. The deed of an insane person is not void, but voidable only ; 
but such person, whilst actually under legal and subsisting guard- 
ianship, and in support of the guardian’s authority, is conclusively 
presumed incompetent to contract, and his deed, as against his 

guardian, is absolutely void. Id. 
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INSANITY—continued. 

3. If, however, as an actual fact, the guardianship had been prac- 
tically abandoned at the time of the sale, and the person who had 
been insane was, when the deed was executed, of sound mind, the 
contract, if fair, will be enforced. Id. 

4. The burden of proving the restoration to reason and the 
termination or practical abandonment of the guardianship of one 
insane, is upon him who secks the enforcement of a contract against 
him who pleads insanity. Jd. 


INSURANCE. 

1. A condition in a policy of insurance, to the effect that all 
claims under the policy shall be barred, unless prosecuted within 
one year from the date of loss, and that no claim shall bear interest 
before judicial demand, is legal and valid as a part of the contract 
of insurance. Insurance Co. y. Lacroix, 158. 

2. When a policy of insurance stipulates that all claims for loss 
shall be barred unless prosecuted within one year from the date of 
the loss, an allegatiou in the petition in a suit by the insured, which 
in effect declares that the company agreed not to take advantage of 
the delay in suing on the claim for the loss until the company had 
completed the investigation touching the circumstances attending 
the loss, would, if coupled with an averment that sach agreement 
was made before the expiration of twelve montlis, state a sufficient 
excuse for not filing the suit within the year. It would be otherwise 
when the agreement was made after the expiration of the year. Id. 

3. On November 11, 1870, an applicant for life insurance in a Con- 

necticut company paid the amount agreed with the local agent on 
account of premium, and received from him the following receipt, 
viz: 

teceived the sum of one hundred and nineteen dollars and 
eighty-five cents, on account of premium on an insurance of five 
thousand dollars on the life of White M. Richards, of Whitesboro, 
county of Grayson, State of ‘Texas, for which an application, dated 
the 11th day of November, 1870, has been made to the Connecticut 
Mutual Life Insurance Company of Hartford; said insurance takes 
effect from the date hereof, provided the application therefor be ac- 
cepted by said company. The policy issned to be delivered by me, 
when received, to the applicant, on the return of this receipt to me. 
It is expressly understood that if the application for the above insur- 
ance be declined by said company, it shall be held that no insurance 
has ever been created under this receipt, and the amount paid hereon 
shall be repaid to the applicant on the return of this receipt to me. 

(Signed) “J. Q. A. CARTER, 
** Gen, Agent, Sherman, Tex., for North Texas and 
** Indian Territory.” 
** Whitesboro, Tex.. Nov. 11, 1870.°’ 


The application was forwarded and received at the principal office 
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URANCE—continued. 

November 22, 1870, and on the 28th November it was remailed,.with 
a memoranda stating that the name of the applicant, as written by 
himself, was spelled in two different ways, and requiring au expla- 
nation from the applicant himself. ‘The applicant died November 
23, before the application was received on its return. On Decem- 
ber 28, the secretary of the company informed the local agent that 
the policy, though prepared, was rejected. No repayment or tender 
to repay, by the agent, the amount paid, was shown, but the prin- 
cipal office instructed its local agent, on the 19th January, 1871, to 
return the premium money. In a suit against the company for 
$5,000 by the representatives of the applicant: Held, 1. 'That it 
devolved on the plaintiff to prove that the contract of insurance had 
been completed by the aceeptance on the part of the company of 
the application. 2. ‘Though the failure of the company to take defi- 
nite action on the application might afford ground for the applicant 
to withdraw his application and demand repayment of his money, 
there is no rule which would make a postponement of action in 
accepting, pending further inquiry, tantamount to an acceptance. 
Though the premium be not returned, yet when its return has 
been directed by the company in instructions to its agent, the fact 
that it has not been returned will not estop the company from 
denying an acceptance of the application. Life Insurance Co. vy. 


Rudolph, 454. 


INSTRUCTIONS. 


PRACTICE IN DISTRICT COURT, 2, 9. 
PRACTICE IN SUPREME CouRT, 14. 


INVENTORY. 


ADMINISTRATORS, 4. 


JUDGMENT. 
COMMUNITY PROPERTY. 5. 8, 10. 
CRIMINAL PROCEDURE, 3. PRACTICE IN SUPREME COURT, 
ESTOPPEL, 12. 11. 
EVIDENCE, 5. PRESUMPTION, 2. 
FINAL JUDGMENT. PURCHASER, 1. 
GARNISHEE, 2. RECITAL, 7. 
JURISDICTION, 1. VENDOR AND VENDOR'S LIEN, 
MARRIAGE, 1. 6. 
MARRIED WOMEN, 1. VENUE. 
PARTIES, 8. VERDICT, 1, 2. 


‘ 





PRACTICE IN DISTRICT COURT. 
1. In a suit on a promissory note and to enforce the vendor's 
lien, where the defendant pleaded a general denial, a verdict for 
the amount of the note is insufficiené to sustain a judgment fore- 
closing the lien. Preston v. Breedlove, 47. 

















vm nes a 











INDEX. 693 


JUDGMEN'T—continued. 


2. A party in possession. claiming under complete and recorded 
conveyances, is not affeeted by a decree foreclosing the vendor's lien 
against a remote vendor in a proceeding to which he is not a party ; 
and a sale under such deeree would be ineffeetual to pass the title, 
or, at all events, so as to cut off his defenses to the lien. Jd. 

3. A payment of part of a judgment which was credited thereon 
is not a sufficient consideration for holding up execution as to the 
remainder. Yeary v. Smith; 57. 

4. The affirmance of a judgment secures its validity as a final 
judgment, whatever may have been the errors committed by the 
court in rendering it; the same result is produced by the failure to 
take an appeal, or by the lapse of time for revising it by a writ of 
error. Whether a jndgment actually rendered is made final and 
conclusive in one way or the other, the question would equally 
remain open as to what issue was decided, and what facts were in- 
volved in that issue, and conclusively determined in its adjudication 
when the judgment is pleaded in bar. Cook v. Burnley, 97. 

5. In order that a former judgment should operate an estoppel on 
rights asserted in a second action, it is essential that the issue in the 
second action upon which the former judgment is brought to bear, 
Was a material issue in the first action, necessarily determined by 
the judgment therein, and that the former judgment was upon the 
merits. Jd. 

6. Where new parties are made as plaintiffs, and the testimony 
shows such parties are entitled to recovery, it is error to render 
judgment in the name of the original parties. Lanes vy. Squyres, 
382. 

7. On appeal, where the record does not show service on, or ap- 
pearance by the defendants,.a recital in the judgment by default 
that the defendants were duly served with process, will not be con- 
sidered evidence of service so as to sustain the judgment; Otherwise 
when the judgment is collaterally attacked. Burditt vy. Howth, 466. 

8. An agreement in writing between parties to a suit, by which 
defendants provide for payment of notes sued on, is not of itself a 
waiver of citation such as to authorize judgment by default against 
parties not served with citation, nor parties to the contract. Id. 

9. Freeman brought suit against the Commissioner of the General 
Land Office in Travis county, where that office is located, and also 
against B and C as co-defendants, alleging that B and C were guilty 
of a fraud in ‘Travis county, in filing certain field-notes in the land 
office of a survey of land in Navarro county which was claimed by 
Freeman under a different location, and he prayed that his location 
be declared valid, and that the commissioner be directed by manda- 
mus to patent the same ; that the field-notes and survey of B and C 
be annulled, and the Commissioner of the General Land Office be 
enjoined from issuing a patent thereon. On appeal from a judg- 
ment of the District Court, sustaining a demurrer to the petition: 
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JUDG MEN T—continued. 

Held, 1. Where the principal cause of action is a fraudulent act, suit 
may be brought in the county where the act was committed. 2. 
Where the main object of a suit is to set aside a fraudnient trans- 
action, it may be brought in the county where the fraud was com- 
mitted. 3. The alleged fraud in filing the field-notes in the General 
Land Office in Travis county and there applying for a patent would 
not give jurisdiction to the District Court of Travis county under 
the sixth exception to the rule, which entitles a defendant to be 
sued in the county where he has his domicile. (Paschal’s Dig., art. 
1423.) The acts alleged do not constitute such a fraud as was con- 
templated by the statute. The main fraud, if any existed, was in 
the location or entry by B and C in another county. Freeman v. 
Kuechler, 592. 


JUDGMENT BY DEFAULT. 

PRACTICE IN District Court, 10. 

A sheriff’s return, showing only that service of citation was 
made ‘*by causing publication of the writ’ in a newspaper pub- 
lished in the county, is insufficient, and will not sustain a judgment 
by default. Lyon vy. Paschal, 435. 


JUDGMENT CREDITOR, 

Lian, 1, 2, 5, 6, 7, 8. 

While a judgment creditor may be a bona fide purchaser, yet 
if he convey to the judgment debtor, such debtor takes the estate 
subject to all trusts affecting his conscience prior to the execution 
sale. Ellis vy. Singletary, 27. 


JUDGMENT LIEN. 
LIEN; 2, 3, 4, 5. 


JURISDICTION. 


ADMINISTRATORS, 1. PRACTICE IN SUPREME COURT, 
AFFIRMANCE ON CERTIFI- pe 2 
CATE. PROBATE MATTERS, 1. 


MUNICIPAL CORPORATIONS, 1. 

1. A party against whom a judgment has been rendered in a court 
of the United States, in a suit instituted subsequent to the institu- 
tion of another suit between the same parties, involving the same ‘ 
subject-matter in the courts of this State, cannot avoid the foree of 
the Federal judgment by pleading that it was rendered in a proceed- 
ing begun after the State court had obtained jurisdiction of the mat- 
ter in controversy, and that the Federal judgment was in fraud of 
the jurisdiction of the State court; though such defense might be 
good if properly pleaded and at the proper time in abatement of the 
second suit, it is no defense to a judgment recovered in court of 
competent jurisdiction. Cook vy. Burnley, 97. 
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JURISDICTION—continued. 


2. Non-residents of this State who own property within the juris- 
diction of the court, may be cited to appear and answer by publica- 
tion; and the court acquires thereby jurisdiction to hear and decide 
the claim declared upon in the petition. Johnson v. Herbert, 304. 

3. Where the petition states that one of the defendants, non-resi- 
dents of this State, has and owns property within the jurisdiction 
of the court, it is error for the District Court to render judgment 
dismissing the cause for want of jurisdiction. Jd, 

4. It is now regarded as settled, that although a discharge in 
bankruptcy would prevent a personal judgment against the bank- 
rupt, the State courts would still have jurisdiction to enforce a lien 
acquired by attachment or otherwise. (Elliott v. Booth, 44 Tex., 
180, approved.) Hancock vy. Henderson, 479. 

5. Freeman brought suit against the Commissioner of the General 
Land Office in ‘Travis county, where that office is located, and also 
against B and C as co-defendants, alleging that B and C were guilty 
of a fraud in Travis county, in filing certain field-notes in the land 
office of a survey of land in Navarro county which was claimed by 
Freeman under a different location, and he prayed that his location 
be declared valid, and that the commissioner be directed by manda- 
mus to patent the same; that the ficelhd-notes and survey of B and C 
be annulled, and the Commissioner of the General Land Office be 
enjoined from issuing a patent thereon. On appeal from a judg- 
ment of the District Court, sustaining a demurrer to the petition: 
Held, 1. Where the principal cause of action is a fraudulent act, suit 
may be brought in the county where the act was committed. 2. 
Where the main object of a suit is to set aside a fraudulent trans- 
action, it may be brought in the county where the fraud was com- 
mitted. 3. The alleged fraud in filing the field-notes in the General 
Land Office in Travis county and there applying for a patent would 
not give jurisdiction to the District Court of Travis county under 
the sixth exception to the rule, which entitles a defendant to be 
sued in the county where he has his domicile. (Paschal’s Dig., art. 
1423.) The acts alleged do not constitute such a fraud as was con- 
templated by the statute. The main fraud, if any existed, was in 
the location or entry by B and C in another county. Freeman v. 
Kuechler, 592. 

6. Distinguished from Evans v. Mills, 16 Tex., 196-199, and Finch 
v. Edmonson, 9 Tex., 504. IJd., 593. 

7. Commissioner of Land Office v. Smith, 5 Tex., 485; Henderson 
v. Kissam, 8 Tex., 55; Pool v. Pickett, 8 Tex., 123, approved. Id. 

8. A garnishee served with process from a State court, subse- 
quent to suit against him in the United States court, cannot plead 
payment under the proeeedings in garnishment in bar of the suit. 
McRee y. Brown, 503. 

9. A guardian, by order of the Probate Court, sold land of his 
ward on a credit. In part payment of the debt, he received Confed- 
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JURISDICTION-~—continued. 

erate money, in 1864, and invested a part of it in the purchase of 
negroes for said ward. ‘I'he action of the guardian was reported to 
and approved by the Probate Court. In a suit after the discharge 
of said guardian for the amount of Confederate money received : 
Held, That the order of the Probate Court approving the acts of the 
guardian in receiving Confederate money and investing it in slaves 
was not a nullity, nor did such approval exceed the jurisdiction of 
the Probate Court. Roberts v. Schultz, 184. 

10. An order discharging a guardian, made after the majority of 
the ward and upon an approval of his settlement account indorsed 
thereon by the ward, without citation or other notice, is valid; all 
parties interested being before the court, citation is not necessary. 
Id. 


JURY. 

"TRIAL BY JURY. 

1. In a trial for theft, the jury returned into court and asked, 
* Can we judge a witness just by what he says on the stand, and 
not by what we know of him privately?’’ ‘To this question the 
court did not reply, but proceeded to give them instructions upon 
the rules governing juries in weighing testimony, &.: Held, Error. 
The court was not authorized to do more than answer the question 
and inform them that they should decide the case upon the evidence 
adduced upon the trial. Wharton v. The State, 2. 

2. The question evidently intimated that one or more of the 
jurors had knowledge of facts touching the credibility of one or 
more of the witnesses, and which was not in evidenee; the juror 
should have made known such facts, and being sworn as a witness, 
should have given his testimony. (Paschal’s Dig., art. 3079.) Id, 


JUSTICE OF THE PEACE. 

CONSTITUTIONAL LAW, 2. 

1. “*An act to confer additional jurisdiction on the presiding 
justices of the peace in Lamar and Fannin counties, and to prescribe 
the powers and duties of the officers of said courts,’? enacted May 
26, 1873, (Paschal’s Dig., p. 1300.) is constitutional. Orr v. Rhine, 
345. 

2. Such an officer as presiding justice is known in the Constitution 
of 1869, and simply means the justice residing at the county seat. Jd. 

3. Art. 5, sec. 19, of Constitution of 1869: ** There shall be elected 
in each county, by the qualified voters thereof, as may be directed 
by law, five justices of the peace ; * * * they shall hold their offices 
for four years ; and should a vacancy occur in either of said offices, 
an election shall be held for the unexpired term *“—taken in con- 
nection with art, 12, see. 24: ‘*The Legislature shall, at the. first 
session thereof, and may at any subsequent session, establish new 
counties for the convenience of the inhabitants of such new county 
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JUSTICE OF THE PEACE—continued. 
or counties,’? &c.—authorizes the Legislature, in the organization 
of such new counties, to provide for the election of justices of the 
peace therein, who should only hold their offices until the next 
general election, as if such newly-elected officers were elected to fill 
vacancies. Wright v. Adams, 134. 

4. The purpose of lhe constitutional provision above was to secure 
uniformity in the time of elections to the office of justice of the peace 
and in the length of the term of office. This purpose, with the 
power to create new counties, would indicate that such uniformity 
in the new couuty should be established at as early a time as possi- 
ble. Jd., 135. 


LAND. 
BONA FIDE PURCHASER, LIEN. 
COMMUNITY PROPERTY, 1, LOCATIVE INTEREST. 

2, 3. NUNCUPATIVE WILL, 1. 
CONSTITUTIONAL LAW, 1. PAROL EVIDENCE. 
EVIDENCE, 14, 15. PROBATE MATTERS, 3. 
EXECUTION LIEN, 1. STATUTES CONSTRUED, 27, 28. 
EXECUTORY CONTRACT, 1. SUBROGATION. 

JUDGMENT 2, 9. ‘TRESPASS TO TRY ‘TITLE. 


LANDLORD AND TENANT. 
‘TENANT AND ‘TENANCY. 


LAND CERTIFICATE. 
LIEN, 10. 
STATUTES CONSTRUED, 27, 28. 


LETTER OF CREDIT. 
PRINCIPAL AND AGENT. 


LEVY. 

LIEN, 10. 

MARRIAGE, 1. 

1. The rule in this State, in the absence of statute, in exeeuting 
attachments on real estate, is, that it is not necessary for the officer 
to go upon the land, or into its vicinity, or to see it, or to do any 
other act than to make his return upon the back of the writ. It 
has been the general practice here to levy executions and attach- 
ments on real property without going upon the land. Hancock v. 
Henderson, 479. 

2. An amendment of the statute is suggested, so as to give more 
notoriety to the act of levying attachments on land, or, as in some 
States, to provide for notice by registration after the levy, in order 
to preserve the lien. Jd. 
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LEGISLATURE. 


1. Where there is a grant of power in the Constitution to a depart- 
ment of Government, or to a constitutional or statutory officer, or 
tribunal, without defining the manner and form on or by which it 
is to be exercised and carried into effect, the Legislature may legiti- 
mately prescribe reasonable rules by which this may be done; and 
when such rules have been enacted for the proper exercise of such 
power, it should be exercised in conformity with such provisions. 


Austin v. G. C. & S. F. R. R. Co., 234. 


LIEN. 





BONA FIDE PURCHASER, 2. 

PURCHASER, 3, 4, 5, 6, 

1. The lien of the judgment creditor who, without notice, has 
caused a levy to be made upon land under his judgment, under an 
execution directed to another county, is superior to the unrecorded 
deed of a vendee of the defendant in execution. Grace vy. Wade, 
§22. 

2. A purehaser under such levy and execution with notice is 
entitled to the rights of the creditor, and his title under such pur- 
chase is not affected by his notice of the adverse claim. Jd. 

3. At common law, the lien acquired by a judgment or levy of an 
execution extends to and binds only such title or interest as the 
debtor had in the land at the date of the judgment or levy. Id. 

4. The rule as to such liens at common law has been moditied by 
our statutes. Jd. 

5. If an unrecorded instrument cannot take effect, but is void 
as to creditors, it is absurd to say that the creditor’s lien does not 
bind the land to which it applies, or that it cannot be enforeed by 
sale of the land so bound by it for the payment of the debt, just as 
if no such instrument existed. Id. 

6. Nor can the right of the creditor acquired by his lien, not 
merely to purchase himself, but to have the land sold in open market, 
be taken away by the subsequent record of such instrument, nor 
can the creditor be precluded from the full benefit of his lien for 
the satisfaction of his demand, except by becoming himself the 
purehaser. Jd. 

7. Hence a purchaser with notice, under an execution sale of Jand 
upon which the creditor had established his lien, takes as good title 
as if the creditor had himself become the purchaser. Jd., 523. 

8. Our courts have held these rules only as to rights in real estate 
und in eases where the ereditor is unaffected by notice at the date 
his lien is fixed. Id. 

9. Quere, left undecided whether the creditor, with notice at the 
time of the judgment or levy relied on as fixing the lien, would take 
anything against the equity of which he had notice. Jd. 

10. A land certificate, issued October 5, 1847, was located, the 
survey made December 2,.1851, and the field-notes duly returned 
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LIEN—continued. . 


to the land office. In January, 1853, the grantee of the certificate 
contracted with C to obtain patent for the land in C’s name, or 
have the title to the land vested in C without expense. ‘The land 
was in Hood county, and was levied on, August 3, 1870, under an 
execution from Gonzales county, against the grantee, and sale was 
made of the land April 4, 1871, and the sheriff’s deed placed on 
record. In the interval between the levy and sale, C placed a 
tenant in possession of part of the land. June 12, 1871, the contract 
between the grantee and C, together with the deed carrying it out, 
were placed on record: Held, That the levy of the execution fixed 
the lien upon the land, and the purchaser took a good title against 
C, notwithstanding his possession of part of the land at the time of 
the sale, Simpson v. Chapman, 560. * 

11. The priority of liens discussed in case of a mortgage executed 
to secure two promissory notes falling due at different times, and 
held by different parties. Delespine v. Campbell, 629. 


LIMITATION. 





ATTACHMENT, 2. 3. DAMAGES, 3. 

CONSTRUCTION OF STATUTES, 4,5. PLEADING, 2. 

1. An action against a trustee fora breach of his trust is within 
the bar of the statute of limitation. A suit for the value of property 
alleged to have been unlawfully disposed of by the trustee, is not 
a suit to enforce the trust, and it is barred by limitation. “Kennedy 
v. Briere, 305. 

2. Suit was brought on a promissory note by plaintiff as executor. 
By amendment, over two years after the institution of the suit, plain- 
tiff alleged that defendant had converted to his own use a horse, 
for which the note had been executed, and asked judgment for the 
value of the horse. ‘lo this the defendant pleaded limitation : Held, 
That the amendment set up a new and different cause of action, 
against which limitation ran until the filing of the amendment. 
Wooldridge vy. Hathaway, 380. 

3. Limitation will not begin to run against one who establishes an 
equity based oa conveyance to him by the vendee of an heir in 
adjustment of a claim against the estate with the heir’s consent, 
when a suit to eviet is afterwards brought by the representatives 
of the heir, until after some clear act repudiating the adjustment. 
Walker v. Lawler, 533. 


LOCATIVE CALL. 


SURVEY. 


LOCATIVE INTEREST. 








STATUTES CONSTRUED, 27, 28. 
1. A contract by which parties agree to acquire land together. 
one furnishing the certificate, and the other the labor and expense 
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LOCATIVE INTEREST—continued, 
of surveying and procuring patent for it, is not a contract for the 
purchase and sale of land by one to the other, but is an agreement 
by which they are to-acquire land jointly. Gibbons v. Bell, 417. 

2. Land thus acquired may be partitioned by parol by the owners. 
Id,, 418. 

3. When a contract for location is consummated by the issuance 
of the patent, the party in whom the legal title is vested holds it in 
trust for his co-tenant to the extent of his interest. ‘The legal title 
is a bare, naked trust in the patentee, held in subordination to the 
superior equitable rights of the locator, to the extent of his undi- 
vided interest before partition and for the specific part allotted to 
him afterwards. Jd. 

4, Though in such case the facts relied on in an action for the 
land and damages are alleged as of date more than ten years before 
the institution of the suit upon such title, the petition would not for 
that cause be subject to demurrer as settling a stale demand, Id. 





LICENSE. 
CONSTITUTIONAL LAW, 12. 


LIS PENDENS. 
TRESPASS TO TRY TITLE, 8. 


LOST LINES AND CORNERS. 
SURVEY. 


MANDAMUS. 
CORPORATIONS, 6. i 





MALICIOUS PROSECUTION. 

1. What facts and circumstances amount to probable cause is a 
pure question of law; whether they exist in any particular case is a 
question of fact for the jury. Landa vy. Obert, 539. 

2. The most approved definition of probable cause, and which 
commends itself as the true one, is given by Mr, Justice Washington 
in 3 Wash, C. C., iu Munro v, Dupont e¢ al, ; ‘‘ A reasonable ground 
of suspicion, supported by circumstances sufficiently strong in them- 
selves to warrant « cautious man in the belief that the person ac- 
cused is guilty of the offense with which he is charged.’ Jd. 


MARRIAGE. 

By the marriage of the surviving widow, her control over the 
community property ceases, and a judgment against her ina suit 
brought before, but rendered after, her marriage, gives no authority 
for execution against the property in her hands subject to adminis- 
tration. Pucket v. Johnson, 550. 
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MARITAL RIGHTS. 

ABANDONMENY®, 1. 

PLEADING, 18. 

A widow, who, without cause, abandons her husband, and lives 
apart from him until his death, cannot claim homestead rights as 
a constituent member of the family; but such acts do not deprive 
her of her distributive share of the husband’s separate property. 
Newland vy. Holland, 588. 


MARRIED WOMAN, 
A money judgment against a married woman, upon her husband’s 
note, to secure which she had joined in.a trust deed for part of the 
homestead, is unauthorized. Ferguson v. Reed, 574. 


MEANS OF KNOWLEDGE. 

1. Where plaintiff seeks to avoid limitation, on the ground of his 
ignorance of the deceit practiced upon him, the petition should dis- 
close the facts of his recent discovery or want of means of knowl- 
edge, so that their sufficiency may be passed upon by the court. 
Mere general allegations that the fraud was not or could have been 
discovered are insufficient on demurrer. Bremond y. McLean, 10. 

2. The general rule is, that money paid under a mistake of fact 
may be recovered back, and this although the party paying may 
have had the means of knowledge. City Bank v. National Bank, 
203. 


MEASURE OF DAMAGES. 
DAMAGES. 


MERGER, 
STATUTES CONSTRUED, 28. 


MINORS. 
PARTIES, 3. 


MISJOINDER. 

PLEADING, 13. 

A petition joining in one suit an action by heirs, &c., (1) for damages 
against one to whom administration had been illegally granted; (2) 
against others, residents of other counties, purchasers under such 
administration, to try title to lands situated in other counties; (3) 
against other heirs for partition; and (4) against the party adminis- 
tering the estate for the property in his hands: Held, A misjoinder 
of parties and of actions. Frost vy. Frost, 325. 


MISTAKE. 
EVIDENCE, 15. 
PLEADING, 3. 
PRACTICE IN SUPREME COURT, 9. 
1. The payment of a raised check to an indorser thereof, through 
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MISTAKE—continued. 


mistake, may be recovered back by the paying bank to the extent 
of the difference between the original check and the amount to 
which it is raised, if there be no other feature in the transaction to 
work an estoppel. ‘he indorsement is substantially a warranty on 
the part of the indorser that there is no mistake in the amount. 
City Bank vy. National Bank, 203. 

2. The general rule is, that money paid under a mistake of fact 
may be recovered back. and this although the party paying may 
have had the means of knowledge. Id. 

3. Mere negligence in making a mistake in the payment of money 
is not sufficient to preclude the party making it from demanding its 
correction. Such negligence does not give to the party receiving 
payment the right to retain what is not his due, unless he has been 
misled or prejudiced by the mistake. This rule does not apply 
where the mistake occurs in not detecting the forged signature of a 
correspondent of the drawee. Id. 

4. To authorize a court of equity to reform a contract, on the 
ground of an important omission, it devolves on the party asking 
such relief to establish satisfactorily the mistake and the terms of 
the contract as sought to be established, with that intended by the 
parties at the time of its execution. Waco Tap R. R. Co. y. Shirley, 
357. 

5. Where, in the charge of the court, as copied in the transcript, 
the word ‘*than’”’ is used where ‘* that’’ is required by the context, 
this court will not regard the error as material. Ford v. McBryde, 
498. 


MONEY. 


CONFEDERATE MONEY. 

ESTATES OF DECEDENTS, 8, 9. 

The word money, in its most strict and technical sense, means 
coined metal, usually gold or silver, upon which the Government 
stamp has been impressed to indicate its value, but in its more pop- 
ular use it imports any currency, tokens, bank notes, or other cireu- 
lating medium in general use as the representative of value. Ken- 
nedy vy. Briere, 305. 


MORTGAGE. 





CONDITIONAL SALE, 1, 2. 
EXECUTORY CONTRACT, 1. 
PARTIES, 5, 6, 7, 10, 11, 

1. In a suit against a mortgagor of personal property and his 
vendees, claiming the mortgaged property to recover the debt 
secured, and to charge the vendees with the value of the property, 
a petition only alleging against the vendees that they ** claimed” 
the property, and that they **had bought said property,’ and not 
alleging that they had taken possession of it, nor alleging any injury 
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MORTGAGE—continued. 


resulting from the acts of the vendees to plaintiff, is defective: and 
a general demurrer should be sustained. Newsom v. Beard, 151. 

2. All persons who may redeem are proper parties to a suit to 
foreclose. Lockhart v. Ward, 227. 

3. A tenant for a term of years has a right to redeem, and is a 
necessary party to a suit to foreclose a mortgage upon the land 
executed by his landlord. Jd. 

4, Stipulations in a contract for mortgages for such sums as are 
specially mentioned in the contract raise the implication that no 
other or different mortgage or lien was to be given; and an agree- 
ment for mortgage *‘for the advancements made or money so ex- 
pended by him,”’ under the contract, does not include damages for 
the breach of the contract, but does have in equity the effect of a 
mortgage to the extent indicated. Waco Tap R. R. Co. v. Shirley, 
356. 


MUNICIPAL CORPORATIONS. 


1. Without an express grant of power, a city, by its authorities, 
cannot establish fire limits, declare wooden buildings erected therein 
to be nuisances, and provide for the remoyal of such buildings and 
the punishment of those erecting them. Pye v. Peterson, 312. 

2. Authority to abate nuisances does not include the power to 
declare that to be a nuisanee which, in its nature or its situation or 
use, is not such. Id. 

3. Neither in its legal or general meaning does the word ** nui- 
sance ’’ apply to wooden buildings, even in towns and cities. Jd. 

4. Municipal corporations can exercise those powers only which 
are expressly or impliedly conferred, subject to such regulations or 
restrictions as are annexed to the grant of such powers. Jd. 

5. Their powers disenssed. Id. 


MPRDER. 


CHARGE OF COURT, 6. 


NEGLIGENCE. 


1. As against one who passes a raised bill or check, and especially 
in favor of a drawee who pays to such a party on the faith of his 
indorsement, and in so doing violates no obligation or duty, reason- 
able diligence in demanding repayment is all that can be required ; 
and when that is exercised and no damage has resulted from the 
delay, the right of recovery is not lost. City Bank vy. National 
Bank, 203. 

2. The general rule is, that money paid under a mistake of fact 
may be recovered back, and this although the party paying may 
have had the means of knowledge. Id. 

3. Mere negligence in making a mistake in the payment of money 
is not sufficient to preclude the party making it from demanding its 
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NEGLIGENCE—continued. 
correction. Such negligence does not give to the party receiving 
payment the right to retain what is not his due, unless he has been 
misled or prejudiced by the mistake. This rule does not apply 
where the mistake occurs in not detecting the forged signature of a 
correspondent of the drawee. 7d. 


NEW COUNTIES. 

Article 5, section 19, of Constitution of 1869: ‘*'There shall be 
elected in each county, by the qualified voters thereof, as may be 
directed by law, five justices of the peace; * * * they shall hold 
their offices for four years, and should a vacancy oceur in either of 
said offices, an election shall be held for the unexpired term ’’— 
taken in connection with article 12, section 24: ‘*The Legislature 
shall, at the first session thereof, and may at any subsequent session, 
establish new counties for the convenience of the inhabitants of such 
new county or counties,’’ &c.,—authorizes the Legislature, in the 
organization of such new counties, to provide for the election of 
justices of the peace therein, who should only hold their offices until 
the next general election, as if such newly-elected officers were 
elected to fill vacancies. Wright vy. Adams, 134. 


NEW TRIAL. 
EVIDENCE, 1. 
FINAL JUDGMENT, 2. 


NON-JOINDER OF PARTIES. 
Equiry, 1. 


NOTARY PUBLIC. 

One who identifies himself with a transaction evidenced by a 
written instrument, by placing his name on the face thereof as agent 
for one of the parties thereto, is not competent, as a notary public, 
to take the acknowledgment of any of the parties. Sample vy. Irwin, 
567. 


NOTICE. 
ADMINISTRATORS, 6, 7. 
LIEN, 2, 7. 
TRESPASS TO TRY ‘TITLE, 9. 


NUISANCE. 
MUNICIPAL CORPORATIONS, 1, 2, 3. 


NUNCUPATIVE WILL. 
1. Real estate cannot be devised by nuncupative will. Lewis v. 
Aylott, 190. 
2. A devisee or legatee under a will cannot prove the will, either 
written or verbal, without annulling the devise or bequest. Id. 
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OBITER DICTA. 
ADMINISTRATORS, 7. 


OFFICE —OFFICER,. 

CONSTITUTIONAL LAW, 2, 3, 4, 

When the duration or term of an office which is filled by popular 
election is a question of doubt or uncertainty, that interpretation 
should be followed which limits such office to the shortest time. 
Wright v. Adams, 135. | 


OUTSTANDING EQUITY. 
PLEADING, 16. 


OUTSTANDING TITLE. 
EVIDENCE, 18. 
PLEADING, 16. 
SURVEY, 6. 
He who sets up an outstanding claim as a defense, must show 
satisfactorily that it embraces the land in controversy. Phillips v. 
Ayers, 602. 


PAROL EVIDENCE. 

EVIDENCE. 

While parol evidence of fraud in the sale of land is admissible, the 
unsupported testimony of one witness to conversations between the 
parties, in which the witness did not participate, should be received 
with great caution. Rich v. Ferguson, 396. 


PARTIES. 
AMENDMENT, 3. PLEADING, 10. 
DAMAGES, 2. TRESPASS TO TRY TITLE. 10. 
FINAL JUDGMENT, 4. VENDOR AND VENDOR’S LIEN, 6. 
JUDGMENT, 2. WRIT OF ERROR, 7. 


PARTITION, 1. 

1. A court of equity will not make a decree where it is evident 
that it cannot definitely settle the rights of the parties in interest, 
or make a final disposition of the subject of litigation. Ship Chan- 
nel Co. v. Bruly, 6. 

2. A bill for partition should set out the title of defendants as 
well as of the plaintiff, and it must appear that the parties of the 
suit are, among them, entitled to the entire estate ; a bill showing 
other parties interested in the partition is defective, and a general 
demurrer thereto should be sustained. Jd. 

3. Should the evidence on the trial show other necessary parties 
not before the court, the court should stop the case, and cause such 
other parties to be cited before decreeing partition. Id. 

4. A widow who had compromised her right to damages is not a 
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PARTIES—continued. 
necessary party to a suit for damages in behalf of her children. 
H. & T. C. R. W. Co. v. Bradley, 172. 

5. All persons who may redeem are proper parties to a suit to 
foreclose. Lockhart v. Ward, 227. 

6. A tenant for a term of years has a right to redeem, and isa 
necessary party to a suit to foreclose a mortgage upon the land 
executed by his landlord. Td. 

7. A judgment of foreclosure, in which the tenant for years is 
not made a party, is not conclusive against such tenant, and he can 
assert his rights in defense in an action of trespass to try title 
brought against him by a purchaser under the foreclosure. Id. 

8. Where new parties are made as plaintiffs, and the testimony 
shows such parties are entitled to recovery, it is error to render 
judgment in the name of the original parties. Lanes v. Squyres, 382. 

9. A suit for partition by the widow, for her distributive share of 
her deceased husband’s estate, cannot be maintained without mak- 
ing his children, if any, parties. Newland v. Holland, 588. 

10. Where a mortgage is executed to secure two promissory notes 
due at different times, in a suit by the holder of the note last falling 
due to enforce the mortgage, the holders of the note first falling gue 
are necessary parties. Delespine v. Campbell, 628. 

11. The fact that in a suit upon a note against the maker and an 
indorser, the indorser being the holder of a note secured by the 
same mortgage, but falling due at a later date, the proper prayer 
for equitable relief was not made, or any action taken except judg 
ment against the indorser as such, does not estop the plaintiffs 
from an action to relieve against proceedings taken to foreclose the 
mortgage in favor of the other nete, to which they were not made 
parties. Id. 

12. While an estate is in course of administration in the ordinary 
way, or by the survivor of the community, when it is not shown 
that the assets have descended or come to the possession of the heirs, 
they are not proper parties to an action against the community 
estate. Pucket v. Johnson, 550. 

13. It is irregular to proceed in an action against minors without 
making their guardians parties, if they have any; and if not, without 
the appointment of a special guardian. Jd. 

14. Under the act *‘ authorizing the heirs, representatives, or rela 
tives of deceased persons to sue for and recover damages where the 
death of such person or persons has been caused or oceasioned by 
the negligence, culpable or willful act of another,’ (Paschal’s 
Dig., 16,) suit may properly be brought by a guardian of the estate 
of the minor children of a man whose death was so caused by : 

railroad company. It is not material whether suit is brought in the 

name of the guardian for his ward, or in the name of the ward by 

his guardian. H. & T. C.R. W. Co. v. Bradley, 171. 
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PARTITION. 

HOMESTEAD, 2. 

LOCATIVE INTEREST, 2. 

TRESPASS TO TRY TITLE, 7. 

1. A bill for partition should set ont the title of defendants as well 
as of the plaintiff. and it must appear that the parties of the suit are, 
among them, entitled to the entire estate ; a bill showing other par- 
ties interested in the partition is defective, and a general demurrer 
thereto should be sustained. Ship Channel Co. v. Bruly, 6. 

2. Should the evidenc? on the trial show other necessary parties 
not before the court, the court should stop the case, and cause such 
other parties to be cited before decreeing partition. Id. 

3. A suit for partition by the widow, for her distributive share of 
her deceased husband’s estate, cannot be maintained without making 
his children, if any, parties. Newland vy. Holland, 588. 


PARTNER. 
PARTNERSHIP. 


PARTNERSHIP. 

EVIDENCE, 9. 

1. After the dissolution of a partnership, the individual members 
cannot bind the other members by due bill, purchase of goods, or 
by other express contract. Kendall v. Riley, 20. 

2. A surviving partner running a steam-mill which belonged to 
the partnership, under authority of the Probate Court, bought new 
boilers for the mill: Held, That the estate was not bound, except 
upon the survivor accounting for the profits of the mill and showing 
that the estate had been benefited by such purchase. An assignee 
holding the claim could only charge the estate by making the same 
proof. Cock vy. Carson, 429. 

3. A surviving partner cannot bind the estate of a deceased mem- 
ber of the firm for debts incurred by him subsequent to its dissolution 
by the death of a member of the firm. Jd. 

4, When the parties occupy the relation of dealers and customers, 

‘a retired partner must show notice of the dissolution to relieve him- 
self from subsequent liability, which may be done by direct or cir- 
cumstantial evidence, sufficient to establish the fact that the party 
seeking to enforce the liability, knew of the dissolution. Laird v, 
Ivens, 622. 

5. White v. Tudor, 24 Tex., 639, discussed. Id. 

6. As between the parties forming a partnership, the executive or 
managing partner may bind himself, on a dissolution of the firm and 
settlement of its affairs, to repay the capital advanced by the other 
partner, whether profits are made or not. Ford v. McBryde, 498. 

7. That one member of a firm raised money for use of the business 
upon a contract for a share of profits instead of interest, the party 
advancing the money not knowing that any other persons were 
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PARTNERSHIP—continued. 
interested in the business, does not release the other from liability ; 
“such contract being within the scope of the authority of the member 
of the firm making the loan. Td. 


PLEADING. 


AMENDMENT, 2, 3. LOCATIVE INTEREST, 4. 

CONTRACT, 9. OUTSTANDING TITLE, 1. 

EVIDENCE, 18. PARTIES, 2, 4, 8, 9, 10, 11. 
GUARANTY, 2. RECONVENTION, 1. 

INSANITY, 1. SET-OFF, 1. 

INSURANCE, 3. TRESPASS TO TRY TITLE, 2, 4, 5, 6, 7. 
JURISDICTION, 1. STATUTES CONSTRUED, 21. 


LIMITATION, 2. ; 

1. No action lies for false representations in reference to a matter 
the truth or falsehood of which cannot affect the plaintiff. A peti- 
tion in an action for deceit should allege damage from the misrepre- 
sentation declared on. Bremond v. McLean, 10. 

2. Where plaintiff seeks to avoid limitation on the ground of his 
ignorance of the deceit practiced upon him, the petition should dis- 
close the facts of his recent discovery or want of means of knowl- 
edge, so that their sufficiency may be passed upon by the court. 
Mere general allegations, that the fraud was not or could have been 
discovered, are insufficient on demurrer. Id. 

3. Suit was instituted against an administrator upon a rejected 
account, and, by mistake, the petition alleged the account to be 
against a different estate from that administered on by the defend- 
ant. The account annexed to the petition, however, showed that it 
had been rejected by the defendant : Held, That as the account was 
the cause of action, au amendment correcting the mistake, and made 
after ninety days from the date of the rejection of the claim, could 
be made, and would relate to the filing of the original petition. 
Kendall v. Riley, 20. 

4. The holder of several purchase-money notes secured by the 
vendor’s lien upon a tract of land, cannot defeat the enforcement 
of such lien by the holder of other of such notes with like security, 
by purchasing the legal title to the land on which the lien exists; 
nor will such purchaser be entitled to a decree ordering sale of the 
land with a pro rata division of the proceeds of such sale unless such 
relief be asked by appropriate pleadings. It is not error to refuse a 
charge suggesting such relief when the defendant had no affirma- 
tive pleadings as a basis for such charge or relief. Ellis v. Single- 
tary, 27. 

5. Each party bas a substantial right to be confronted with 
pleadings so shaped as to give him reasonable notice of what is de- 
signed by them; and where facts are plead in defense, without any 
indication that affirmative action, as by cross-bill, was desired upon 
such facts, the plaintiff cannot be expected to defend against such 
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PLEADING—continued. 
facts as the basis of a cross-bill; nor can the party so pleading his 
defense, after the evidence is closed by charge to the jury, change 
the nature of his case from that fairly indicated by his pleadings. Id. 

6. A party against whom a judgment has been rendered in a court 
of the United States, in a suit instituted subsequent to the institu- 
tion of another suit between the same parties, involving the same 
subject-matter in the courts of this State, cannot avoid the force of 
the Federal judgment by pleading that it was rendered in a pro- 
ceeding begun after the State court had obtained jurisdiction of the 
matter in controversy, and that the Federal judgment was in fraud 
of the jurisdiction of the State court. Though such defense might 
be good, if properly pleaded and at the proper time, in abatement 
of the second suit, it is no defense toa judgment recovered in a court 
of competent jurisdiction. Cook v. Burnley, 97. 

7. In a suit against a mortgagor of personal property and his ven- 
dees, claiming the mortgaged property to recover the debt secured, 
and to charge the vendees with the value of the property, a petition 
only alleging against the vendees that they ‘‘claimed”’ the prop- 
erty, and that they ‘*had bought said property,”’ and not alleging 
that they had taken possession of it, nor alleging any injury result- 
ing from the acts of the vendees to plaintiff, is defective; and a 
general demurrer should be sustained. Newsom v. Beard, 151. 

8. See facts held insufficient to constitute a chattel mortgage. Id. 

9. When a policy of insurance stipulates that all claims for loss 
shall be barred unless prosecuted within one year from the date of 
the loss, an allegation in the petition in a suit by the insured, whieh 
in effect declares that the company agreed uot to take advantage of 
the delay in suing on the claim for the loss until the company had 
completed the investigation touching the circumstances attending 
the loss, would, if coupled with an averment that such agreement 
was made before the expiration of twelve months, state a sufficient 
excuse for not filing the suit within the year. It would be other- 
wise when the agreement was made after the expiration of the year. 
Insurance Co. vy. Lacroix, 158. 

10. To authorize a written agreement to be set aside and super- 
seded, upon the ground that an additional agreement has been 
made, verbally, in reference to the same matter, the allegations set- 
ting up such agreement should, with reasonable certainty, set out 
the terms of, and parties to, the new contract. Insurance Co. v. 
Lacroix, 159. 

11. In a suit to establish a rejected claim for services rendered in 
carrying on a plantation belonging to an estate, under contract with 
the administrator, the petition is defective, unless it be alleged that 
the price claimed is reasonable. Adriance vy. Crews, 181. 

12. The averment that property was ‘‘ assessed for taxes ”’ is suffi- 
cient, without detailing by whom it was assessed, and other facts 
showing a legal assessment. The ‘* levy and assessment” are them- 
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PLEADING—continued. 
selves facts sufficiently removed in their nature from mere conclusions 
of law to admit of being averred without setting out what acts were 
done, or by what officer, in making the levy and assessment. Lock- 
hart v. City of Houston, 317. 

13. A petition joining in one suit an action by heirs, &c., (1) for 
damages against one to whom administration had been illegally 
granted; (2) against others, residents of other counties, purchasers 
under such administration, to try title to lands situated in other 
counties ; (3) against other heirs for partition; and (4) against the 
party administering the estate for the property in his hands: Held, 
A misjoinder of parties and of actions. Frost vy. Frost, 325. 

14. It is competent to introduce new parties plaintiff by amend- 
ment to the petition: Provided, The amendment does not deprive 
the defendant of any defense he would otherwise have. In such 
umendment it is proper to tax costs on the party amending. Lanes 
v. Squyres, 383. 

15. When insanity is specially pleaded as a defense to avoid a sale 
and a ratification of a contract after the removal of the disability is 
relied on, such ratification must be pleaded before the plaintiff will 
be permitted to introduce evidence to establish it. Elston v. Jasper, 
409. 

16. An outstanding equity in the land sued for in trespass to try 
title, cannot be pleaded in defense, unless a connection by the de- 
fendant with such outstanding equity be shown. Shields v. Hunt, 
425. 

17. A garnishee served with process from a State court, subse- 
quent to suit against him in the United States Court, cannot plead 
payment under the proceedings in garnishment in bar of the suit. 
McRee v. Brown, 503. 

18. In an action brought on the promissory note of a deceased 
husband, who left no children surviving him, against his widow, 
who had converted the community of greater value than the amount 
of the debt, that fact being alleged, it is not necessary for plaintiff 
to allege that the community property was property other than 
that which is reserved from forced sale under the Constitution 
and laws. If the property converted was exempt from seizure and 
sale for debts under the law, that is matter of defense which should 
be stated in the answer. oss v. ONeil, 599. 

19. Where a disclaimer makes an exception which is imperfect in 
its description, but which, taken in connection with the petition and 
the evidence adduced by plaintiff, can be understood to apply toa 
definite tract, the court will so hold, and regard the issue of not 
guilty as applying to such part so designated. McBee v. Johnson, 
634. 

20. A bill for partition should set out the title of defendants as 
well as of the plaintiff, and it must appear that the parties of the 
suit are, among them, entitled to the entire estate. A bill showing 
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PLEADING—continued. 
other parties interested in the partition is defective, and a general 
demurrer thereto should be sustained. Ship Channel Co. v. Bruly, 6. 

21. Should the evidence on the trial show other necessary parties 
not before the court, the court should stop the case, and cause such 
other parties to be cited before decreeing partition. Jd. 

22. To maintain a suit for taxes, in the absence of statutory 
authority, an assessment must be shown, and demand of the tax 
made of the delinquent. The tax-payer must be first in default py 
his failure to pay. Lockhart vy. City of Houston, 317. 

23. Where the petition states that one of the defendants, non- 
residents of this State, has and owns property within the jurisdiction 
of the court, it is error for the District Court to render judgment 
dismissing the cause for want of jurisdiction. Johnson vy. Herbert, 
304, ’ 

24. In a suit of trespass to try title, the petition being indorsed 
as usual, it is sufficient to aver that plaintiffs are the legal and right- 
ful owners of an equal undivided tract of the land described; that 
on a certain day, giving the date they were seized and possessed of 
said land; and that on said day the defendant set up some claim 
thereto disturbing their possession, and keeping them from that time 
from the possession thereof; the prayer being for judgment for 
the possession, the removal of the cloud cast by defendant’s claim, 
the partition of their interest, quieting of their title, for costs and 
general relief. Bridges v. Cundiff, 440. 

25. The practice of adding to a petition to try title, a prayer, in 
appropriate cases, for partition, is in harmony with our system of 
pleading and practice. Id. 

26. In trespass to try title, where plaintiffs in their pleadings do 
not set out the commencement or derivation of their title, it is error 
to exclude evidence of heirship, otherwise admissible, on the ground 
that there was no allegation of heirship in the pleadings. It would 
be different if plaintiffs had undertaken to specifically set out their 
title and had failed to aver heirship. Jd. 

27. When the petition disclosed that the main object and purpose 
of the suit was to try title to the undivided half of a tract of land, 
as to which there was a controversy and of which plaintiff alleged 
that he had been wrongfully dispossessed by the defendant: Held, 
That although there was a prayer for partition, the suit was an 
action of trespass to try title ; and that under a plea of not guilty, 
defendant could set up any matter of defense denying the title of 
plaintiff, or showing that defendant had acquired title to the land in 
controversy. Watson v. Hewitt, 472. 


PLEDGE. 
TRUSTS AND ‘I'RUSTEES, 7 


POLICY OF INSURANCE. 
INSURANCE. 
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PRACTICE IN DISTRICT COURT. 


CHARGE OF COURT. MANDAMUS, 1. 

DEPOSITIONS, 1, 2. PARTIES. 

EVIDENCE, 21. ' PARTITION, 2. 

GARNISHEE, 2. PRACTICE IN SUPREME CouRT, 13. 
JUDGMENT, 6. PROBABLE CAUSE. 

LEVY, 1, 2. TRESPASS TO TRY ‘TITLE, 2, 3, 5, 6, 7, 


8, 10, 11. 

1, A general devial, in a suit to establish a rejected claim against 
an estate, puts the plaintiff upon proof of the claim. The jury 
should be so instructed. Kendall vy. Riley, 20. 

2. See speciat issues held complex and obscure, and not caleu- 
lated to suggest to the jury the points upon which the case should 
turn. Yeary v. Smith, 57. 

3. When in response to a plea of res judicata the fact is pleaded 
in avoidance of the judgment, that a compromise of the matters 
in controversy had been made between the parties pending the ap- 
peal on which the judgment was rendered, and there is no exception 
to the plea, but a denial thereof, a refusal to permit a jury to pass on 
the issues of fact thus presented is error. Cook v. Burnley, 97. 

4. After the evidence was closed, and before the case was sub- 
mitted to the jury, the judge gave his opinion upon a part of the 
testimony, to the effect that it was conclusive in favor of one party 
to the suit: Held, Error, (1) because what was proved was a matter 
for the jury, and (2) the statute forbids a verbal charge. Levy v. 
McDowell, 220. 

5. Non-residents of this State who own property within the juris- 
diction of the court may be cited to appear and answer by publica- 
tion; and the court acquires thereby jurisdiction to hear and decide 
the claim declared upon in the petition. Johnson v. Herbert, 304. 

6. Where the petition states that one of the defendants, non-resi- 

dents of this State, has and owns property within the jurisdiction of 
the court, it is error for the District Court to render judgment dis- 
missing the cause for want of jurisdiction. Id. 
7. When special issues are presented to a jury, they should pre- 
sent the questions of fact in litigation. (See special issues insuffi- 
cient to elicit a verdict decisive of the questions involved in the suit.) 
Frost v. Frost, 325. 

8. Where there is no issue joined and the facts are admitted by 
the defendants, it is not error in the District Court to render judg- 
ment without a jury. Hammond vy. Mays, 486. 

9. It is the duty of parties to ask additional instructions to sup- 
ply any deficiency in the instructions as given by the court; and a 
party failing to do so has no right to complain of the action of the 
court, unless there was positive error in the instructions given, or it 
appeared that he had suffered injury from them, Ford v. McBryde, 
498. 

10. The original petition was a suit to recover money paid out, at 
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PRACTICE IN DISTRICT COURT—continued. 

the instance and request of defendant, to discharge a judgment 
against him in favor of Ireland. Upon this, citation was had by pub- 
lication. The amended petition sought to recover money, alleged 
to have been collected from plaintiff by suit in the United States 
Court, wrongfully recovered by defendant after the payment to Ire- 
laud: Held, To be a new cause of action, and that judgment by de- 
fault could not be taken by reason of service of the original petition. 
McRee v. Brown, 503. 

11. A court and jury cannot disregard a credit on a note sued on, 
allowed by the plaintiff in his petition. Ferguson v. Reed, 574. 

12. When, iu response to a plea of res judicata, the fact is pleaded 
in avoidance of the judgment, that a compromise of the matters in 
controversy had been made between the parties pending the appeal 
on which the judgment was rendered, and there is no exception to 
the plea, but a denial thereof, a refusal to permit a jury to pass on 
the issues of fact thus presented is error. Cook v. Burnley, 97. 

13. If, from the record alone, no intimation is given whether a 
particular matter has been determined or not in a former suit, it is 
incumbent on the party alleging that a question has been settled by 
a former judgment, to support his allegation by proof aliunde. Id. 

14. Where the wife is called to testify in behalf of her husband, 
on trial in a criminal case, the prosecution has the right to cross- 
examine her touching her testimony on a former trial or examina- 
tion of the same case. Hampton v. The State, 154. 

15. In a trial for theft the jury returned into court and asked, 
**Can we judge a witness just by what he says on the stand, and not 
by what we know of him privately?’’? To this question the court 
did not reply, but proceeded to give them instructions upon the rules 
governing juries in weighing testimony, &c.: Held, Error. The 
court Was not authorized to do more than answer the question and 
inform them that they should decide the case upon the evidence 
addueed upon the trial. Wharton v. The State, 2. 

16. The question evidently intimated that one or more of the 
jurors had knowledge of facts touching the credibility of one or more 
of the witnesses, and which was not in evidence; the juror should 
have made known such facts, aud being sworn as a witness should 
have given his testimony. (Paschal’s Dig., art. 3079.) Id. 

17. The execution of a deed not properly authenticated for record, 
to which there are subscribing witnesses, cannot be proved by one 
not a witness or party thereto until affidavit has been made, not 
only that the residences of the subscribi:g witnesses are unknown, 
but that diligent inquiry has been made for them. Sample v. Irwin, 
567. 

18. A defendant, in trespass to try title, who, after selling the 
land in controversy to a third party, had acquiesced and consented 
to the erasure of the name of his vendee from the deed which he 
had made, and the insertion of the plaintiff’s name therein, after a 
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PRACTICE IN DISTRICT COURT—continued. 


purchase and payment therefor by the plzintiff, is estopped from 
denying the title of the plaintiff. Stanley v. Epperson, 645. 

19. In trespass to try title, the plaintiff is not required to give 
the defendant notice of the source from which he claims title; and 
if he gives the defendant notice of the loss of a particular deed, or 
of the filing of a deed or of a certified copy thereof, to be used in 
the evidence, he is not thereby estopped from showing title in some 
other way. Id. 


PRACTICE IN SUPREME COURT. 


ASSIGNMENT OF ERRORS. STATEMENT OF FACTS. 
CRIMINAL PROCEDURE, 3. VERDICT, 2. 
EVIDENCE, 18. WRIT OF ERROR BOND. 


1. Where defendant confesses error, the court will not, at in- 
stance of plaintiff in error, decide questions of pleading which may 
be amended. Allen v. Foster, 9. 

2. See error bond held sufficient. Yeary v. Smith, 56. 

3. That a cause was submitted to the jury upon special issues, and 
not upon a general charge, is not a cause for reversal, even where it 
appears that the defendant in error below asked that the cause be 
submitted upon a general charge. Id. 

4, In the absence of an assignment of errors, the Supreme Court 
will in its discretion either dismiss or consider and decide such errors 
as are apparent on the record, going to the foundation of the action. 
The court will not consider mere technical errors in the form or 
manner of enforcing a valid cause of action, of which the court be- 
low had jurisdiction, nor rulings made in the progress of the trial 
not going to the foundation of the action or of the defense. Rio 
Grande R. R. v. Brownsville, 88. 

5. It is the general practice of this court, in the absence of a state- 
ment of facts, not to revise the rulings made during the progress of 
the trial, or the giving or refusing instructions to the jury. The 
errors of law, under such circumstances, usually noticed by the court, 
are those which arise upon the sufficiency of the petition or answer. 
Frost v. Frost, 325. 

6. If evidence is not admissible for the purpose for which it is 
offered, this court will not reverse, if the testimony would have 
been admissible for another purpose in the trial below. Waco 
Tap R. R. Co. v. Shirley, 356. 

7. Astatement of facts calling for material documents, directing 
them to be inserted, but not containing them, is so far defective that 
the court can take no notice of such documents merely called for; 
nor will questions dependent upon them be passed upon by the 
court. Taul vy. Wright, 388. 

8. On appeal, where the record does not show service on, or ap- 
pearauce by the defendants, a recital in the judgment by defauli 
that the defendants were duly served with process, will not be con 
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PRACTICE IN SUPREME COURT—continued. 
sidered evidence of service so as to sustain the judgment; otherwise, 
when the judgment is collaterally attacked. Burditt v. Howth, 
466. 

9. Where, in the charge of the court, as copied in the transcript, 
the word **than”’ is used where *‘that’’ is required by the context, 
this court will not regard the error as material. Ford v. McBryde, 
498. 

10. Where the statement of facts shows that appellant had the 
benefit of testimony shown by bills of exceptions to have been ex- 
cluded, the ruling complained of in the bill of exceptions will not be 
revised. Sears v. Sears, 557. 

11. Where special issues are submitted to the jury, and the verdict 
finds the material facts in controversy and sufficient to sustain a 
judgment, the neglect to answer other issues submitted, is not cause 
for reversing the judgment on appeal. Id. 

12. The right of an appellee to an affirmance without reference 
to merits, when the appellant fails to bring up and file a transcript 
of the record in time, is not affected by the filing, in the court be- 
low, by appellant, of a written abandonment and waiver of his right 
to appeal; such waiver, being a fact occurring after judgment, 
forms no part of the transcript, and could not be therefore inquired 
into by the Supreme Court. Douthet v. Word, 626. 

13. ‘The overruling of an application for continuance which fails 
to comply with the requirements of the statute will afford no ground 
for a reversal, unless it manifestly appears, from the affidavit or 
from the facts developed during the progress of the case, that the 
testimony was material for the attainment of the ends of justice. 
Stanley v. Epperson, 644 

14. It is the duty of parties to ask additional instructions to sup- 
ply any deficiency in the instructions as given by the court; and a 
party failing to do so has no right to complain of the action of the 
court, unless there was positive error in the instructions given, or it 
appeared that he had suffered injury from them. Ford v. McBryde, 





498. 
PRESUMPTION. 
COMMUNITY PROPERTY, 4. SURVEY, 2. 
MORTGAGE, 3. VoID AND VOIDABLE, 1. 
PRINCIPAL AND AGENT, 2. 
‘ 1. The words ** more or less’’ in a deed, in the absence of fraud 


or mistake, are taken as prima facie evidence that the parties to 
the deed intended to risk a gain or loss in the estimated quantity. 
Rich v. Ferguson, 396. 

2. The action of the judge in deciding upon evidence, in the 
absence of a jury, is entitled to the same presumption in its favor 
that a verdict of a jury should have. Jd. 

3. Authority to draw a bill of exchange may be presumed from 
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PRESU MPTION—continued. 
repeated acts of the agent, adopted and confirmed by the principa! 
previous to the contract in which the question is raised. Fried- 
lander vy. Cornell, 585. 


PRINCIPAL AND AGEN'1 

CONTRACT, 7. 

EqQuiry, 2. 

1. A letter of credit which announces the one to whom it is given 
as the agent of the writer, and which requests that any goods or 
assistance the agent may need should be furnished and charged to 
the account of the writer, but which gives no authority in terms to 
draw drafts, does not authorize the agent to draw a draft on the 
writer of the letter for advances made by the party to whom it is 
addressed. But in a suit on the drafts against the writer, it is com- 
petent to show other acts and admissions of the writer to fix his 
responsibility. Friedlander vy. Cornell, 585. 

2. Authority to draw a bill of exchange may be presumed from 
repeated acts of the agent, adopted and confirmed by the principal 
previous to the contract in which the question is raised. Id. 


PRINCIPAL AND SURETY. 

Where a creditor, by a valid and binding agreement with the 
principal debtor, without assent of the surety, materially varies the 
terms of the contract, or extends the time for its performance, the 
surety is thereby discharged. Yeary v. Smith, 56. 


PROBABLE CAUSE. 

1. What facts and circumstances amount to probable cause is a 
pure question of law; whether they exist in any particular case is a 
question of fact for the jury. Landa v. Obert, 539. 

2. The most approved definition of probable cause, and which 
commends itself as the true one, is given by Mr. Justice Washington 
in 3 Wash. C. C., in Monroe v. Dupont e al.: **A reasonable ground 
of suspicion, supported by circumstances sufficiently strong in them- 
selves to warrant a cautious man in the belief that the person accused 
is guilty of the offense with which he is charged.” Id. 


PROBATE MATTERS. 

ADMINISTRATORS. 

ESTATES OF DECEDENTS. 

1. A guardian, by order of the Probate Court, sold land of his 
ward on a credit. In part payment of the debt he received Con- 
federate money, in 1864, and invested a part of it in the purchase of 
negroes for said ward. The action of the guardian was reported 
to and approved by the Probate Court. Ina suit after the discharge 
of said guardian for the amount of Confederate money received : 
Held, That the order of the Probate Court approving the acts of the 
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PROBATE MATTERS—continued. 


guardian in receiving Confederate money and investing it in slaves 
was not a nullity, nor did such approval exceed the jurisdiction of 
the Probate Court. Roberts v. Schultz, 184. 

2. An order discharging a guardian made after the majority of the 
ward and upon an approval of his settlement account indorsed 
thereon by the ward, without citation or other notice, is valid; 
all parties interested being before the court, citation is not neces- 
sary. Id. 

3. The fact that a sale of land belonging to an estate was ordered, 
on the petition of the admini-trator, for the purpose of paying 
debts, under the probate law of 1848, does not affect the title of the 
purchaser. Davis vy. Touchstone, 490. 

4. The provision of the statute requiring the order for the sale of 
property of an estate to describe the property, like the provision re- 
quiring the application of the administrator to be accompanied by an 
estimate of expenses and claims, and to be verified by affidavit, must 
be regarded as directory. Jd., 491. 

5. After confirmation of an administrator’s sale to one purchaser, 
it is competent for the court to change the order, and confirm the sale 
in the name of a different purchaser, with the consent of him to 
whom the sale was first confirmed. In the absence of evidence to 
the contrary, such consent will be presumed, Jd. 

6. At the April Term, 1857, of the Probate Court of Kaufman 
county, an order was made allowing the application of an admin- 
istrator to sell *‘ the real estate of the decedent, consisting of four 
hundred and six acres of land,”’ fixing the time and place of sale, 
and directing that the sale be ‘tin accordance with law.’’ The 
inventory showed that the only land owned by the estate was a traci 
of four hundred and six acres. The administrator returned an 
account of sale of four hundred acres, at $2.35 per acre, amounting 
to $954.10. At the July Term thereafter the court approved the 
sale, and ordered that the administrator ‘* make a good and sufficient 
deed to the purchaser.”” The administrator executed a deed, at- 
tempting to give field-notes, but misdescribing the land. The pur- 
chase-money was paid by the purchaser: Held, (1) That the absence 
of particular description in the proceedings ordering and approving 
the sale was at most an irregularity, and not rendering the pro- 
ceedings void; (2) that the order of sale, sale, confirmation, and — 
payment of purchase-money constituted an equitable title, without 
deed ; and (3) the execution of an imperfect deed did not affect the 
rights of the vendor. McBee v. Johnson, 634. 

7. The prohibition in the second section of said act, (Paschai’s 
Dig., 6827,) ** that in actions by or against executors, administrators, 
or guardians, * * neither party shall be allowed totestify,’’ &c., 
was not intended to protect the executor, administrator, or guard- 
ian, but to protect those beneficially interested ; and in a proceed- 
ing to probate a nuncupative will, it was improper to allow parties 
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PROBATE MATTERS —continued. 
interested to testify to the ‘‘statements by or transactions with the 
deceased,’’ which facts constituted the will sought to be admitted 
to probate. Lewis v. Aylott, 199. 


PROMISSORY NOTE. 
LIEN, 11. 
PARTIES, 10, 11. 


PUBLICATION, SERVICE BY. 

CITATION, 1, 2. 

PRACTICE IN DISTRICT CouRT, 5, 10. 

This court has often held that a’sheriff’s return showing only that 
service of citation was made “by causing publication of the writ” 
in a newspaper published in the county, is insufficient, and will not 
sustain a judgment by default. Lyon v. Paschal, 435. 


PUBLIC STREETS. 

It seems that the injury from obstructing streets is to the general 
public rather than to the city; but when the control of the streets 
has been conferred upon the city, it may institute proceedings to 
remove obstructions. Rio Grande R. R. v. Brownsville, 88. 


PURCHASER. 
ADMINISTRATORS, 5, 6, 7. LIEN, 1, 2, 7, 10. 
ATTACHMENT. 2. PLEADING, 4. 


BONA FIDE PURCHASER, 1,10. PROBATE MATTERS, 3, 4, 5, 6. 
ESTATES OF DECEDENTS, 15. SHERIFF’S SALB, 1. 
ESTOPPEL, 3. TRESPASS TO TRY TITLE, 9. 

1. In trespass to try title, the rights of a defendant, who holds as ; 
the purchaser of the legal title from the mortgagor, are not affected 
by proceedings under a decree of foreclosure to which he was not a 
party. Sample v. Irwin, 567. 

2. As against a purchaser from the vendee of whose claim there is 
notice, a sale had under a decree of foreclosure against the original 
vendee alone is ineffectual to pass title; it would be otherwise if the 
original vendee had exeeuted a mortgage to secure the purchase- 
money at the time he received a deed; in such case the two instru- 
ments together would constitute an executory contract, and title 
would not pass until payment of purchase-money. Byler v. John- 
son, 509. 

a 3. The lien of the judgment creditor who, without notice, has 
caused a levy to be made upon land under his judgment, under an 
execution directed to another county, is superior to the unrecorded 
deed of a vendee of the defendant in execution. Grace v. Wade, 522. 

4. A purchaser under such levy and execution with notice is 
entitled to the rights of the. creditor, and his title under such pur- 
chase is not affected by his notice of the adverse claim. Jd. 
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PURCHASER—continued. 

5. The holder of several purchase-money notes secured by the 
vendor’s lien upon a tract of land cannot defeat the enforcement of 
such lien by the holder of other of such notes with like security by 
purchasing the legal title to the land on which the lien exists; nor 
will such purchaser be entitled to a decree ordering sale of the land 
with a pro rata division of the proceeds of such sale, unless such 
relief be asked by appropriate pleadings. It is not error to refuse a 
charge suggesting such relief when the defendant had no affirma- 
tive pleadings as a basis for such charge or relief. Ellis v. Single- 
tary, 27. : 

6. While a judgment creditor may be a bona fide purchaser, yet 
if he reconvey to the judgment debtor, such debtor takes the estate 


subject to all trusts affecting his conscience prior to the execution 
sale. Id. 


RATIFICATION OF CONTRACT, 
PLEADING, 15. 


RAILWAY COMPANY. 

CONSTITUTIONAL LAW, 5, 6, 7,8. DAMAGES, 1, 2. 

COUNTIES, 1, 2. LIEN, 10. 

CONTRACT, 4, 5, 6. STATUTES CONSTRUED, 6, 7, 8, 

9, 10, 11, 12, 18, 14, 15, 16, 17. 

1. A charter authorizing the construction of a railroad ‘to 
Brownsville, on the Rio Grande,”’ is not to be restricted to the 
right to build the road to the limits of the city, but it imports an 
authority to extend the road within the corporate limits of the city. 
Rio Grande R. R. v. Brownsville, 88. 

2. The words ‘at’ and ‘‘from”’ are correlative with ‘‘to,”’ as 
showing the points from and to which a road may be constructed ; 
and if the first may be used inclusively, so may the latter. Jd. 

3. The right is expressly conferred by law upon all railroad com- 
panies chartered by the laws of this State to use any of the public 
streets, alleys, and highways of any city or town which may be on 
their lines of road, without making such city or town any compen- 
sation. (Paschal’s Dig., art. 4941.) Id. 

4. In case of disagreement between a railroad company and the 
city authorities as to what street should be occupied by such rail- 
road, it is the duty of each to invoke the aid of the State engineer, 
or other person to be appointed by the Governor, to designate the 
street to be taken by the railroad. (Paschal’s Dig., art. 4937.) Id. 

5. The city authorities, after having granted consent toa railroad 
company to use a certain street, carinot, by revoking the city ordi- 
nance granting such authority, deprive the railroad of its right to 

use such street, if, prior to the repeal, the railroad had made ex- 
penditures on the strength of the consent. Jd., 89. 
6. County bonds mgy be made payable *‘in New York,”’ such 
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RAILWAY COMPAN Y—continued. 


being within the diseretion of the County Court in giving practical 
effect to the proposition voted for, of extending aid by county 
bonds toa railroad. Austin y. G. C. & S. F. R. R. Co., 235. 

7. The laws levying taxes for general purposes have no reference 
to taxes assessed under special authority. Jd. 

8. It is proper that the sheriff be named by the decree as author- 
ized to enforce it by making sale of road. road-bed, and franchise 
of a company against which a decree of foreclosure is rendered. 
Waco Tap R. R. Co. y. Shirley, 357. 

9. In a suit by a contractor against a railroad company for dam- 
ages for breach of contract, it is admissible for the railroad company 
to show the inability of the contractor to perform his obligations, 
and that he was unable to respond in damages, for the purpose of 
showing that the loss of the profits which would have been realized 
by a completion of the contract by the contractor was attributable 
in part at least to such inability. Jd., 355. 

10. It is not in all cases required that a railroad company wait 
until it is too late to have work stipulated to be done by a contractor 
completed by the desired time, in order that the contractor's inability 
to comply with his contract be demonstrated, on peril of paying him 
all the profits to be realized from a performance of his contract ; 
but before taking action in breaking off the contract the failure of 
the contractor must be shown to have been imminent, &c. Id. 

11. The probable cost of completing a contract for the construc- 
tion of a railroad may be satisfactorily established by proof of the 
value of the material, labor, and skill required. ‘To effect such 
proof, resort can be had to the opinion and judgment of men who 
are shown to have information and experience which qualify them 
to testify as to such matters. Jd., 356. 


RAISED CHECK. 


1. The indorsement of a raised check is in effeet a representation 
and warranty to the drawee that it is genuine, upon which he may 
rely, in making payment, secure in being reimbursed by the indorser 
after discovery of the fraud. City Bank v. National Bank, 203. 

2. The payment of a raised check to an indorser thereof through 
mistake may be recovered back by the paying bank to the extent of 
the difference between the original check and the amount to which 
it is raised, if there be no other feature in the transaction to work 
an estoppel. The indorsement is substantially a warranty on the 
part of the indorser that there is no mistake in the amount. Jd. 

3. As against one who passes a raised bill or check, and especially 
in favor of a drawee who /pays to such a party on the faith of his 
indorsement, and in so doing violates no obligation or duty, reason- 
able diligence in demanding repayment is ail that ean be required; 
and when that is exercised and no damage has resulted from the 
delay, the right of recovery is not lost. Id. 
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RECITALS. 

JUDGMENT, 7. 

On appeal, where the record does not show service on, or appear- 
ance by the defendants, a recital in the judgment by default, that 
the defendants were duly served with process, will not be considered 
evidence of service so as to sustain the judgment; otherwise, when 
the judgment is collaterally attacked. Burditt vy. Howth, 466. 


RECEIPT. 
EVIDENCE, 13, 16. 


RECEIVING STOLEN GOODS. 
INDICTMENT, 2. 


RECONVENTION. 

A defendant, when property has been seized under attachment, 
which is afterwards lost to him by its delivery to some other person, 
without his fault or consent, and with the consent of the plaintiff, 
may plead in reconvention its conversion, and is entitled to a credit 


for its value on any debt which the plaintiff may establish. Heil- 
broner v. Douglass, 402. 


REGISTRATION. 
CONSTITUTIONAL LAW, 10. 


RELATION. 
AMENDMENT, 1. 


RELEASE. 
TENANCY IN CoMMON, 1. 
VENDOR AND VENDOR’S LIEN, 3. 





REPEAL. 
1. An act repealing another, and not providing when it shall take 
effect, does not effect a repeal until sixty days from the adjournment 
of the Legislature. Austinyv. G. C. & S. F. R. R. Co., 234. 
2. The exception in one of the acts of May 2, 1874, enacting that 
the previous act of April 22, 1874, repealing the act of April 12, 
1871, should take effect from its passage, but excepting from its 
provisions the county of Galveston, was valid. Id., 235. 


| 


RES JUDICATA. 
PRACTICE IN DISTRICT COURT, 3. 


RULES OF THE SUPREME COURT, 656. 
: SALE. 
ADMINISTRATORS, 6, 7. PLEADING, 15. 
ESTATES OF DECEDENTS, 12, PROBATE MATTERS, 3, 4, 5, 6. 


| 13, 14. TRESPASS TO TRY TITLE, 9. 
46 
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SECONDARY EVIDENCE. 
The execution of a decd not. properly authenticated for record, to 
whieh there are subscribing witnesses, cannot be proved by one not 
a witness or party thereto until affidavit has been made, not only 
that the residences of the subscribing witnesses are unknown, but 
that diligent inquiry has been made for them. Sample v. Irwin, 567. 


SERVICE OF PROCESS. 

JUDGMENT BY DEFAULT, 1. 

JURISDICTION, 2. 

This court has often held that a sheriff’s return showing only that 
service of citation was made ‘* by causing publication of the writ” 
in a newspaper published in the county, is insufficient, and will not 
sustain a judgment by default. Lyon vy. Paschal, 435. 


SET-OFF. 

An answer setting up in set-off matters not connected with the 
demand on which the action is brought, should contain such allega- 
tions as would entitle the defendant to a judgment, if he were pros- 
ecuting a suit on it as plaintiff. Evans v, Bell, 553. 


SHERIFFS, SHERIFFS SALE. 


ATTACHMENT, 1. LEVY, I, 2. 
CONSTITUTIONAL LAW, 1. LIEN, 10. 


1. When there is an enormous inadequacy of price at a sheriff's 
sale, if there are but slight irregularities or other circumstances 
attending it, caleulated to prevent the property from bringing some- 
thing like ks reasonable value, it is regarded as unconscientious in 
the purchaser to hold the property so purchased, and his deed will 
be canceled. Taul vy. Wright, 388. 

2. See facts held sufficient to sustain the verdict negativing an 
alleged conversion of property seized by a constable under execu- 
tion. Clegg v. DeBruhl, 141. 

3. It is proper that the sheriff be named by the decree as author- 
ized to enforce it by making sale of road, road-bed, and franchise 
ofa company against which a decree of foreclosure is rendered. 
Waco Tap R. R. Co. v. Shirley, 357. 


SLANDER. 
EVIDENCE, 22, 23. 


SPECIFIC ARTICLES. 
EVIDENCE, 16. 
DAMAGES, 9. 


SPECIAL ISSUE. 
DAMAGES, 9. 
PRACTICE IN DistrRiIcT Court, 2, 7. 
PRACTICE IN SUPREME CouRT, 3, 11. 


1, When special issues are preseuted to a jury, they should pre- 
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SPECIAL ISSUE—-ontinued. 


sent the questions of fact in litigation. (See special issues insuffi- 
cient to clicit a verdict decisive of the questions involved in the suit.) 
Frost v. Frost, 325, 


SPECIAL LEGISLATION. 
CONSTITUTIONAL LAW, 14. 


SPECIFIC PERFORMANCE. 

STALE DEMAND, 1, 2. 

1. A bond was exeeuted December, 1856, for title, to be made on 
the payment of the balance of the purchase-money ; suit was brought 
by the holder of the bond September 1, 1870, against the vendor and 
a purchaser with notice, to enforee specific performance, the plain- 
tiff offering to pay the balance of the purchase-money and interest 
due: Held, That sue demand was not stale nor barred by limita- 
tion. Hild v. Linne, 476. 

2. Where time is not of the essence of a contract for the sale of 
land, mere delay in the payment of the purchase-money will not 
annul the contract, and the vendor, without demand and notice, 
cannot repudiate the contract or dispossess the vendee. Id, 


STALE DEMAND. 

1. A bond was executed December, 1856, for title, to be made on 
the payment of the balance of the purchase-money ; suit was brought 
by the holder of the bond September 1, 1870, against the vendor and 
a purchaser with notice, to enforce specific performance, the plain- 
tiff offering to pay the balance of the purchase-money and interest 
due: Held, That such demand was not stale nor barred by limita- 
tion. Hild y. Linne, 476. 

2. Where time is not of the essence of a contraet for the sale of 
Jand, mere delay in the payment of the purchase-money will not 
annul the contract, and the vendor, without demand and notice, 
cannot repudiate the contract or dispossess the vendee, Jd. 


STATUTE OF FRAUDS. 
LOCATIVE INTEREST, 1, 2. 


STATUTES CONSTRUED. 

CONSTITUTIONAL LAW, 7,11, DAMAGES, 1. 

12, 13, 14, 15. JUSTICES OF THE PEACE, 1. 
CONSTRUCTION OF STATUTES. RAILWAY COMPANY, 3, 4. 
CORPORATIONS, 2, 3, 4, 5,6, 7. TAXES, 2, 3, 4. 

1. The act authorizing the heirs, representatives, or relatives of 
deceased persons to sue for and recover damages where the death of 
such person or persons has been eaused by the negligence, culpable 
or willful act of another, and was intended for the benefit of the 

persons therein named, should receive sush a conustruetion as will 
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STATUTES CONSTRUED—continued. 

give cffect to the intention; therefore the second section of the 
act—*‘every such action shall be for the sole and exclusive benefit 
of the surviving husband, wife, child, or children, * * * and may 
be brought by such entitled parties or any one of them; and if such 
parties fail for three calendar months to institute suit, then it shall 
be the duty of the executor or administrator of the deceased,’’— 
does not limit the right to sue after three months, to the adminis- 
trator or executor. (Paschal’s Dig., art. 16.) H. and T. C. R. 
W. Co.v. Bradley, 171. 

2. The ‘tact concerning wills,’’ (Paschal’s Dig., art. 5361,) the 
‘*act concerning conveyances,”’ (Paschal’s Dig., art. 997,) and the 
‘act adopting the common law,” (Paschal’s Dig., art. 978,) being 
acts passed at the same session of the Congress of the Republic, 
should be construed together, and so that all parts of said acts not 
repugnant may stand. Lewis v. Aylott, 190. 

3. The act concerning wills, (of March, 1840, Paschal’s Dig., arts. 
5174-5361.) so far as not inconsistent with the probate act of 1870, 
was not thereby repeaied; and the first section of the wills act, pre- 
scribing who may make wills and what may be disposed of, and the 
tenth section, prescribing that a bequest to a witness shall be void, 4 
are believed to be stillin force. Jd. 

4, It is believed that the act of May 19, 1871, (Paschal’s Dig., art. 

6826,) removing the disabilities of witnesses on account of interest, 
&c,, applied to ordinary suits in the courts, and it cannot be con- 
strued so as to apply to ex parte proceedings, or the proof of wills, 
deeds, mortgages, &ce. Id. 

5. The prohibition in the second section of said act, (Paschal’s 
Dig., art. 6827,) ‘‘ that in actions by or against executors, adminis- 
trators, or guardians, * * * neither party shall be allowed to 
testify,’ &c., was not intended to protect the executor, administra- 
tor, or guardian, but to protect those beneficially interested ; and in 
a proceeding to probate a nuncupative will, it was improper to allow 
parties interested to testify to the ‘“‘statements by or transactions 
with the deceased,’’ which facts constituted the will sought to be 
admitted to probate. Id. 

6. The act of April 12, 1871, entitled ‘“‘ An act to authorize coun- 
ties, cities, and towns to aid in the construction of railroads and 
other works of internal improvement,’’ prescribed the conditions 
and manner of extending such aid, aud was constitutional. Austin 
v.G. C.& S. F. BR. R. Co., 234. 

7. An act repealing another, and not providing when it shall take 
effect, does not effect a repeal until sixty days from the adjournment 
of the Legislature, Id. 

8. Laws relating to the same subject, enacted during the same 
session of the Legislature, are to be construed together, and are 
ordinarily to be taken as parts of the same act. Id. 

9. ‘I'wo acts passed on the same day, identical in their enacting 
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STATUTES CONSTRUED—continued. 


clauses, in one of which the excepting clause is broader than the 
other, must be taken as one act; and the difference in the excep- 
tions does not produce a conflict between the acts. IJd., 235. 

10. The exception in one of the acts of May, 2, 1874, enacting 
that the previons act of April 22, 1874, repealing the act of April 12, 
1871, should take effect from its passage, but excepting from its 
provisions the county of Galveston, was valid. Jd. 

11. Section 17 of article 12 of the Constitution of 1869, which 
provides, ‘‘ Every law enacted by the Legislature shall embrace but 
one object, and shall be expressed in its caption,”’ discussed. Jd. 

12. A proviso excepting a county from the operation of an act. 
altering the date at which an act, passed by the same Legislature, 
shall take effect, is not foreign to the purpose expressed in the eap- 
tion, ** An act to amend” the former act. Jd. 

13. Nor was the proviso to one of the acts of May 2, 1874, obnox- 
ious to the objection that it revived a repealed law; the repeal did 
not take effect until the amendment providing that it take effect 
upon its passage was enacted. Jd. 

14. By section 5 of the act of 12th April, 1871, a special meeting 
of the County Court shall be held on the first Monday after the re- 
turn-day of such election, when the court shall ascertain and record 
the result of the election ; and if two thirds of the qualified voters of 
the county shall have voted in favor of the proposition at such elec- 
tion, then it shall be the duty of the court to make such orders aud 
adopt such regulations as will give practical effect to the proposition 
so voted for. Under this authority, the County Court had author- 
ity, and it was the duty of the court, to ascertain whether or not 
two thirds of the qualified voters had voted for the proposition; to 
do this it had authority to use the appropriate means of informing 
itself, so that a correct conclusion could be reached; and it had the 
right to revise the list of registered voters of the county, and drop 
from the count names it had ascertained should be dropped from 
the list. The County Court, having convened at the proper time, 
could adjourn from time to time, as might be necessary to perform 
its duty. Id. 

15. A provision in the charter of a railroad company requiring 
five per cent. of its stock to be paid in, would not apply to the aid 
extended by counties in the construction of the road, by an ex- 
change of county bonds for stock in the railroad company. Jd., 236. 

16. It was not necessary that all the details of the manner and 
conditions of extending aid should have been specifically submitted 
toa vote and have been voted upon; the substantial question to be 
voted upon was, ‘*Shall the county aid in the construction of the 
road in the manner and to the extent provided?” Jd. 

17. The County Court did not exceed its authority in delivering 
bonds for the first five miles upon the completion of that part of 
the road, because it had not been ** equipped and operated by steam 
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STATUTES CONS'TRUED—continued. 


for travel,”’ &c. This has reference to the character of the con- 
struction of the road, and its operation was not a prerequisite to 
the power of the County Court in delivering the authorized bond, 
on the completion of the first section of the road, as required by its 
charter. Id. 

18. ‘The act of February 2, 1856, (Paschal’s Dig., arts. 2061, 2071,) 
authorizing the County Court to grant a license for retail of spirit- 
uous liquors, &c., and the amendment to it (October 27, 1866, Pas- 
chal’s Dig., 2075-2082) was not repealed by the act of November 6, 
1866, ** An act to levy taxes ;”’ the provisions in said acts not con- 
flicting. The amount of the tax, the manner of. collecting it, and 
the purpose to which it should be applied, are matters of legislative 
discretion. Davey v. Galveston Co., 291. 

20. ‘The act ‘tauthorizing the Police Courts of the several counties 
of the State to issue and sell bonds for the purpose of erecting 
court-houses and jails, and to levy a special tax to meet the same,”’ 
approved October 27, 1866, (Gen. Laws, 11th Leg.,) was intended 
to enable the differeut counties to provide the means to erect suit- 
able buildings for the proper administration of justice and enforce- 
ment of the law; and such act was sufficient authority to levy a 
tax to pay interest on bonds for the erection of a *‘jail and work- 
house.’’ IJd., 292. 

21. That such bonds have not been issued, is not a sufficient 
ground to maintain an action to recover taxes so levied, in the ab- 
sence of allegations that the county had abandoned the purpose of 
erecting such buildings, or that the tax collected had been diverted 
to other purposes. Jd. 

22. Paschal’s Dig., 1871, prescribes the statutory rule by which a 
statement of facts shall be certified to this court on appeal or error ; 
the appellate court will not regard a statement of facts made or 
certified in auy other manner. Frost v. Frost, 324. 

23. 1 Paschal’s Dig., arts. 1503-1517, construed. Bridges v. 
Cundiff, 437. 

24. The provision of the statute requiring the order for the sale 
of property of an estate, to describe the property, like the provision 
requiring the application of the administrator to be accompanied by 
an estimate of expenses and claims, and to be verified by affidavit, 
must be regarded as directory. Davis v. Touchstone, 491. 

25. Paschal’s Dig., arts. 4988, 4989, construed. ‘The statute, in 
plain and unmistakable language, says that unrecorded conveyances, 
whether by deed or bond, are void as to two classes of persons, viz: 
** All creditors”? and ** subsequent purchasers for valuable consider- 
ation without notice.“ Grace v. Wade, 522. 

26. Paschal’s Dig., arts. 4988, 4989, 4994, discussed. Jd. 

27. The act of January 29, 1840, allowing assignees of land certifi- 
cates, six months after the issuance of a patent, in which to prove 
up and record their deeds to the certificate, applied only to the 
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STATUTES CONSTRUED—continued. 
assignments of certificates made before their location. Simpson v. 
Chapmaa, 561, 
28. After a certificate has been. located, it is merged in the land, 
‘ and its transfer is governed by the law for transfer of land, as to 
mode of conveyance, registration, &e. Id. 

29. As the statute (Paschal’s Dig., 16) was intended for the benefit 
of the persons therein named, it should receive such a coustruction 
as will give effect to the intention ; therefore the second section of 
\ the act—*‘*every such action shall be for the sole and exclusive 
benefit of the surviving husband, wife, child, or children, * * * and 
may be brought by such entitled parties or any one of them; and 
if such parties fail for three calendar months to institute suit, then 
it shall be the duty of the executor or administrator of the de- 
ceased,’’—does not limit the right to sue after three months, to the 
administrator or executor. H, & T. C. R. W. Co. vy. Bradley, 172. 


"tw 


STATEMENT OF FACTS, 

MANDAMUS, 1. 

1. Paschal’s Dig., 1871, prescribes the statutory rule by which a 
statement of facts shall be certified to this court on appeal or error; 
the appellate court will not regard a statement of facts made or 
certified in any other manner. J rost v. Frost, 325, 

2. A statement of facts calling for material documents, directing 
them to be inserted, but not containing them, is so far defective 
that the court can take no notice of such documents merely called 


d for; nor will questions dependent upon them be passed upon by 
the court. Zaul v. Wright, 388. 
3. It was alleged that appellant had been deprived of the benefit of . 


a statement of facts, by the unnecessary, intentional, and wrongful 
adjournment of the court before there had been time within which 
the statement of facts could have been prepared. and that the dis- 
trict judge, for the purpose of depriving the appellant of the benefit 
of the appeal, had refused after the adjournment of the term, and 
also at its next term, to sign and certify a statement of facts, or 

4 to sign a bill of exceptions to his action in refusing to do so: Held, 
Such facts would not authorize the issuance of the writ of manda- 
mus against the district judge, requiring him to sign and certify a 
statement of the facts proven in the trial of the cause. Jrost v. 
Frost, 324. 


SUBROGATION. 

} 1. In 1846, A and B, as attorneys for an administrator, rendered 
professional services in a suit involving his intestate’s title to a 
league of land; in 1852, C, one of the heirs, conveyed as sole 
owner, the league in controversy to D, who, in part consideration, 
assumed the payment of the fees due A and B, and executed a 
mortgage on the entire league, to secure the payment of the purchase- 
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SUBROGATION—continued. 


money. D afterwards set aside three hundred and fifty acres of 
the land to A and B in payment for their services in the suit, and 
made a deed thereto. The vendee of A and B, in 1854, conveyed 
toW. Afterwards, at a sale on foreclosure of the mortgage to C 
by E, the administrator on his estate, the entire league was pur- 
chased by E as C’s administrator. C, during his life, recognized 
the fact that the lands conveyed by him were incumbered by the 
lien for the fees due to A and B: Held, 1. In a suit for the land by 
E against W, that the above facts constituted a sufficient defense : 
that E could not repudiate the conveyance under which W claimed, 
without restoring the value of the services for which the conveyance 
under which W claimed the land was made, and that W was subro- 
gated to the rights of the attorneys A and B. 2. The heir cannot 
treat the adjustment of a claim against the estate of his ancestor as 
a nullity, while he enjoys without offering to restore the benefit of 
it. Walker v. Lawler, 532. 


SUBSIDY, 


COUNTIES, 2. 
STATUTES CONSTRUED, 16, 17. 


SURETY. 


PRINCIPAL AND SURETY. 


SURVEY. 


1. It was the duty of a surveyor in making a survey of an eleven- 
league grant, in 1833, to mark the lines, where this could be done, 
and to designate and call for the natural objects found in making 
the survey and such artificial ones as he could make, which would 
be sufficient to locate and identify the survey as actually made upon 
the ground. Phillips v. Ayres, 601. 

2. Until it be otherwise shown, it is presumed the surveyor did 
his duty in making a survey. Id. 

3. If the ealls in a survey are conflicting and contradictory, pref- 
erence must be given to those which in their application to the 
grant are more specific and definite, in place of such as are merely 
general and indefinite or descriptive. Id. 

4. Descriptive and locative calls defined and discussed. Jd., 602. 

5. The general principles by which courts are guided in ascertain- 
ing lost lines and corners of surveys, or in fixing and defining upon 
the ground such as never were made, as recognized by the Supreme 
Court of Kentucky, adopted, as follows: (1.) ‘*In general, distance 
yields to eourse, or, in the absence of any circumstance bringing the 
mind toa contrary conclusion, the courses shall be first pursued, con- 
tracting or extending the distances, as the case may require, to make 
the survey close. (2.) The beginuing corner in the plat, or certifi- 
cate of survey, is of no higher dignity or importance than any other 
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SURVE Y—continued. 


corner of the survey. (3.) The order in which the surveyor gives 
the lines and courses in his certificate of survey is of no importance 
to find the true position of the survey. Reversing the courses is 
as lawful and persuasive as following the order of the field-notes. 
(4.) That construction is to prevail which is most against the party 
claiming under the uncertain survey. It is his duty to show and 
establish his corners.” (5.) General, descriptive, and directory calls, 
although the character of the object called for may be entitled to 
greater consideration, must yield to calls for objects held to be of 
lower grade, in determining their relative importance, when such 
objects are referred to for the purpose of the specific location and 
identity of the land. Id. 

6. He who sets up an outstanding claim as a defense, inust show 
satisfactorily that it embraces the land in controversy. J. 

7. A survey described as lying on the left bank of a navigable 
river will be so run that none of the lines shall cross the river; 
course and distance crossing the river will be disregarded to the 
extent interfered with by the river. Jd. 


SURVEYOR. 


SURVEY. 


TAXES. 


RAILWAY COMPANY, 6, 7. 

STATUTES CONSTRUED, 19, 20, 21. 

1. Section 32 of article 12 of the Constitution of 1869—‘‘ The in- 
ferior courts of the several counties in this State shall have the power, 
upon a vote of two thirds of the qualified voters of the respective 
counties, to assess and provide for the collection of a tax upon the 
taxable property to aid in the construction of internal improve- 
ments, provided that such tax shall never exceed two per cent. upou 
the value of such property ’’—was not designed to determine the char- 
acter of such aid or the manner in which it should be extended, but 
the conditions and extent of such aid. Austin v. G. C. & S. F. R. 
R. Co., 234. 

2. The laws levying taxes for general purposes have no reference 
to taxes assessed under special authority. Jd., 235. 

3. Unless there is express direction in the charter or ordinances 
of a city that suits for unpaid taxes shall be brought in a particular 
manner, the assessor and collector may institute such suits in the 
name of the city. Lockhart v. City of Houston, 317. 

4, Authority to a city through its officers to seize and sell property 
on which the taxes have not been paid, conferred by an act of the 
Legislature in 1866, was destroyed by section 21, article XII, of the 
Constitution of 1869, prohibiting the sale of landed property for 
taxes due thereon, except under a decree of some court of compe- 
tent jurisdiction. Id. 
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TAXES—continued. 

5. The averment that property was ‘‘ assessed for taxes”? is suffi- 
cient, without detailing by whom it was assessed, and other facts 
showing a legal assessment, The “levy and assessment’’ are 
themselves facts sufficiently removed in their nature from mere 
conclusions of law to admit of being averred without setting out 
what acts were done, or by what officer, in making the levy and 
assessment. Id. 

6. ‘To maintain a suit for taxes, in the absence of statutory au- 
thority, an assessment must be shown, and demand of the tax made 
of the delinquent. ‘The taxpayer must be first in default by his fail- 
ure to pay. Id. 





TENANT—TENANCY IN COMMON, 

MORTGAGE, 3. 

1. That one of two tenants in common in several city lots occu- 
pied less than one half of the lots so held, and erected thereon 
valuable improvements, and engaged at his own expense in storing 
goods, formed a sufficient consideration for a release by the other 
tenant in common of all claim to the profits arising from the storage. 
Neil v. Shackelford, 119. 

2. In an action by one tenant in common against the other for an 
account of profits made by him while carrying on business on his 
own account on a part of the property so held in common: Held, 
correct to instruct the jury—(1) that the owner of an undivided half 
of the lots had a right to use and occupy any portion of the same, 
subject to the equal right of use and oceupation by the plaintiff; and 
that defendant would not render himself liable for use, &c., until 
plaintiff should demand to enter and equally use the lots; (2) that 
to recover, the plaintiff must prove an express agreement »y the de- 
fendant to account for one half of the value of the use, &e. ; (3) that 
defendant was not bound to account to plaintiff for the profits result- 
ing from improvements put upon the lots, or for labor and care in 
conducting any business thereon, unless there was an agreement to 
that effect. Id. 

3. A judgment of foreclosure, in which the tenant for years is not 
made a party, is not conclusive against such tenant, and he can as- 
sert his rights in defense in an action of trespass to try title brought 
against him by a purchaser uuder the foreclosure. Lockhart v. Ward, 
227. 

THEFY?. 

EVIDENCE, 2, 4. 

1. The stealing of different articles of property belonging to differ- 
ent persons, at the same time and place, so that the transaction is 
the same, is but one offense against the State. The accused cannot 
be convicted on separate indictments charging different parts of one 
transaction as in each a distinct offeuse. A conviction on one of 
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THEFT —continued. 
the indictments bars a prosecution on the others. Wilson v. The 
State, 76. 

2. On a trial for theft of two oxen, where the testimony showed 
that the oxen were taken from the possession of a widow claiming 
them as her own, but they appeared to be unadministered commu- 
nity property of the estate of her husband: Held, Proper to instruct 
the jury, “if the proof shows that she had the oxen in possession, 
and claimed and exercised acts of ownership over them, the pre- 
sumption would be that she was the owner, in the absence of satis- 
factory evidence to the contrary; * * and if the proof further 
satisfies the jury that the defendant took the said oxen from the 
possession of the owner without her consent, they will find him 
guilty.”? Henry v. The State, 84. 

3. On a trial for theft of property from the possession of a party. 
who is shown to be a joint owner, and who had the property in 
possession, such testimony is sufficient proof of ownership. Id. 


TRANSCRIPT. 
PRACTICE IN SUPREME COURT, 7, 9. 


TRESPASS TO TRY TITLE. 


EVIDENCE, 18. PLEADING, 16. 
PARTIES, 7. TRUSTS AND ‘T'RUSTEES, 9. 


1. A judgment of foreclosure, in which the tenant for years is not 
made a party, is not conclusive against such tenant, and he can 
assert his rights in defense in an action of trespass to try title 
brought against him by a purchaser under the foreclosure. Lock- 
hart vy. Ward, 227. 

2. A defendant, pleading specially his defenses in addition to the 
plea of *‘not guilty,’’ will be held to the defenses so pleaded, the 
plea of **not guilty’? in such case being considered as only requir- 
ing plaintiff to make out his case. Shields v. Hunt, 424, 

3. It is not error to refuse permission to the defendant, after the 
trial has begun, to withdraw special defenses pleaded. Such action, 
if permitted, would change the effect of the plea of **not guilty.” 
Td. 

4. Ina suit of trespass to try title, the petition being indorsed as 
usual, it is sufficient to aver that plaintiffs are the legal and rightful 
owners of an equal undivided tract of the land described; that on a 
certain day, giving the date they were seized and possessed of said 
land; and that on said day the defendant set up some claim thereto 
disturbing their possession, and keeping them from that time from 
the possession thereof; the prayer being for judgment for the pos- 
session, the removal of the cloud east by defendant’s claim, the par- 
tition of their interest, quieting of their title, for costs and general 
relief. Bridges v. Cundiff, 440. 

5. The practice of adding to a petition to try title, a prayer in 
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TRESPASS TO TRY TITLE—continued. 





appropriate cases for partition, is in harmony with our system of 
pleading and practice. Id. 

6. In trespass to try title, where plaintiffs in their pleadings do 
not set out the commencement or derivation of their title, it is error 
to exclude evidence of heirship, otherwise admissible, on the ground 
that there was no allegation of heirship in the pleadings. It would 
be different if plaintiffs had undertaken to specifically set out their 
title, and had failed to aver heirship. Jd. ~ 

7. When the petition disclosed that the main object and purpose 
of the suit was to try title to the undivided half of a tract of land 
as to which there was a controversy, and of which plaintiff alleged 
that he had been wrongfully dispossessed by the defendant: Held, 
That although there was a prayer for partition, the suit was an 
action of trespass to try title; and that under a plea of not guilty. 
defendant could set up any matter of defense denying the title of 
plaintiff, or showing that defendant had acquired title to the land in 
controversy. Watson v. Hewitt, 472. 

8. When the plaintiff in trespass to try title alleges the execution 
by his vendee of a deed to defendant, under which he went into 
possession, executed before the institution of a former suit by plaint- 
iff against said vendee, to subject the land to the vendor’s lien, and 
to which suit defendant was not a party, the exclusion of all evi- 
dence concerning the preceedings in said suit is not error. Byler vy. 
Johnson, 509. 

9. As against a purchaser from the vendee of whose claim there 
is notice, a sale, had ander a decree of foreclosure against the orig- 
inal -vendee alone, is ineffectual to pass title; it would be othe 
wise if the original vendee had executed a mortgage to secure t) 
purchase-money at the time he received a deed; in such case, th 
two instruments together would constitute an executory contract, 
and title would not pass until paymeut of purchase-money. Id. 

10. In trespass to try title, the rights of a defendant, who holds 
as the purchaser of a legal title from the mortgagor, are not affected 
by proceedings under a decree of foreclosure to which he was not a 
party. Sample v. Irwin, 567. 

11. In trespass to try title, the plaintiff is not required to give the 
defendant notice of the source from which he claims title ; and if he 
gives the defendant notice of the loss of a particular deed, or of the 
filing of a deed or of a certified copy thereof, to be used in the 
evidence, he is not thereby estopped from showing title in some 
other way. Stanley v. Epperson, 645. 


TRIAL BY JURY. 








CHARGE OF CouRT, l. PRACTICE IN DISTRICT COURT, 3, 
JURY, 1, 2. 4, 8, 12, 14, 16. 
MALICIOUS PROSECUTION,1. PROBABLE CAUSE, 1. 

Trusts, 6. 
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TRIAL BY JURY—continued. 
Where.there is no issue joined and the facts are admitted by the 
defendants, it is not error in the District Court to render judgment 
without a jury. Hammond v. Mays, 486. 


‘ 


CONDITIONAL SALE, 1. JUDGMENT CREDITOR, 1. 

FINAL JUDGMENT. 4, LOCATIVE INTEREST, 3. 

1. While a judgment creditor may be a bona fide purchaser, yet if 
he reconvey to the judgment debtor, such debtor takes the estate 
subject to all trusts affecting his conscience prior to the execution 
sale. Ellis v. Singletary, 27. 

2. If a trustee act strictly within the line of his duty, and does 
not exceed the limit of the discretion intrusted to him, and is 
guilty of no fraud, he cannot be held responsible for any loss which 
may occur to the trust estate by his acts. Kennedy v. Briere, 305. 

3. It was not evidence of fraud or of gross negligence in such a 
trustee to take Confederate money in payment for property sold by 
him, and it was error, in a suit calling in question his action in re- 
ceiving it, to instruct the jury that it was fraudulent. Jd., 306. 

4. The sale of property by such trustee, in 1864, for Confederate 
money, in Texas, was not of itself a breach of trust, rendering the 
trustee liable for the conversion of the property sold. Jd. 

5. An action against a trustee for a breach of his trust is within 
the bar of the statute of limitation. A suit for the value of property 
alleged to have been unlawfully disposed of by the trustee, is not a 
suit to enforce the trust, and it is barred by limitation. Jd. 

6. The intent of the parties, when there has been evidence of the 
existence ef a trust adduced, is to be ascertained by the jury asa 
question of fact, not by the court, upon the legal effect of the writ- 
ten contract. The question is, what was the intent of the parties, 
not what they said. Hudson v. Wilkinson, 445. 

7. A trust deed to personal property, accompanied by possession, 
may be considered a pledge, which will authorize the recovery of 
the property from the owner, or any one else taking it with notice, 
such owner or his assignee having the right to redeem by payment of 
the debt and costs. Id. 

8. See atrust deed construed, and acts of the trustee held to be 
unauthorized under it, and therefore void. Ferguson vy. Reed, 574. 

9. Adefendant, in trespass to try title, who, after selling the land 
in controversy to a third party, had acquiesced and consented to the 
erasure of the name of his vendee from the deed which he had made, 
and the insertion of the plaintiff’s name therein, after a purchase and 
payment therefor by the plaintiff, is estopped from denying the title 
of the plaintiff. Stanley v. Epperson, 645. 

10. When a contract for location is consummated by the issuance 
ofthe patent, the party in whom the legal title is vested holds it in 
trust for his co-tenant to the extent ofhisinterest. The legal title is 


TRUSTS AND TRUSTEES. 
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TRUSTS AND TRUSTEES—continued. 
a bare, naked trust in the patentee, held in subordination to the 
superior equitable rights of the locator, to the extent of his undivided 
interest before partition, and for the specific part allotted to him 
afterwards. Gibbons v. Bell, 418. 


VARIANCE. 
IDEM SONANS, 1, 2. 


VENDOR-—VENDOR’S LIEN. 


CONSTITUTIONAL LAW, 1. PROBATE MATTERS, 6. 
ESTOPPEL, 5. SPECIFIC PERFORMANCE, 1, 2. 
EVIDENCE, 20. STALE DEMAND. 1, 2. 


1. The substitution of a new note signed by another party fora note 
secured by the vendor’s lien, will not of itself discharge such lien. 
Ellis y Singletary, 27. 

2. Nor will the fact that sueh substituteion note is seeured by the 
personal obligation of other persons affeet the vendor’s lien when 
there is an express agreement that the lien shall be retained.  Zd. 

3. Taking additional personal security is a fact from which the 
abandonment of the vendor’s lien may be inferred; but such fact 
may be explained; and the release of the lien is a question of fact 
depending upon the evidence establishing the intention of the parties 
to rely upon the land as security, or as one of the securities, for the 
unpaid purchase-money. Id. 

4. The holder of several purchase-money notes secured by the 
vendor's lien upon a tract of land, cannot defeat the enforcement of 
such lien by the holder of other of such notes with like security, by 
purchasing the legal title to the land on which the lien exists; nor 
will such purchaser be entitled to a decree ordering sale of the land 
with a pro rata division of the proceeds of such sale, unless such re- 
lief be asked by appropriate pleadings. It is not crror to refuse a 
charge suggesting such relief when the defendant had no affirmative 
pleadings as a basis for such charge or relief. Id. 

5. Ina suit on a promissory note and to enforce the vendor’s lien, 
where the defendant pleaded a general denial, a verdict for the 
amount of the note is insufficient to sustain a judgment foreclosing 
the lien. Preston v. Breedlove, 47. 

6. A party in possession claiming under complete and recorded con- 
veyances, is not affected bya decree foreclosing the vendor's lien 
against a remote vendor in a proceeding to which he is not a party; 
and a sale under such decree would be ineffectual to pass the title, 
or, at all events, so as to cut off his defenses to the lien. Jd. 

7. The fact that suit had been brought against the maker of a note 
secured by the vendor’s lien for the land, is not of itself evidence of 
failure of title so as to defeat the action on the note for the purchiase- 
money. Id. 

8. When the plaintiff in trespass to try title alleges the execution 


























